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RIGHT HONOVRABLE. 
Sir BULSTRODE WHITLOCK, 


KNIGHT, 5 
| ir a. LAW ot ee Eo 
® Commiſioner- of Fs Highneſe Treaſmy. 


Ricnur HonourasBLs, 


s the Law of God is 1 guide, 


and conducter of all good men, 


and the Law of Nature, danced 
from Gods eternall Law , the 
rule of all. his Creatures ; So 
Humane Lawes , depending on. 
both Fes are the Guards of Magiſtrates, and 
virtuous men, yea, the very Spirit, and ſinewes 
of every State in the world. For all humane 
Lawes have their dependancy upon the Lawes 
of God, who is the great Law-giyer: from which 
ſountain and origin, they all proceed , and the 
neerer our Copies 4 to that originall, the 


A 2 better 
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better they are, and the more likely to continue. 
* "= And therefore divine Plato affirmeth, that no 
be man, though the moſt excellent of wit, or the 
| moſt prudent, and beſt practiſed in affaires of 
State, can be able without the inſpiration and 
aſsiſtance of God, to make ſufficient Lawes, for 
the eſtabliſhment of a Commonwealth. But 
that as brute Beaſts, cannot be well governed by 
Beaſts, without the help of man, ſo man cannot 
be well and happily governed, by man, with- 

out the help of God. | 
C. Aug l. Saint Auguſtine ſayes, that thoſe Societies of 
a men, wherein Law and Juſtice beare not ſway, 
cannot properly be called Common wealths, 
but Magna Latrocinia , great Confedracies of 
thieves: And truly, if there were no Lawes 
made, nor obſervation of thoſe that are made, all 
ſocieties of men, all happineſs, and cententment 
in this life, would be taken away, and every 
State, and Commonwealth, vvould fall to the 
ground, and diſſolve. For there can be neither 
foundation , building nor continuance of any 
Common-vvealth, without the rule, Levell, 
eg, and Square of Lawes. Which therefore Plato 
calls the foul, that gives form and hfe to the 
| Common- wealth, and the Anchor, that ſtayeth 
and aſſureth it. There was a time, faith Fuſtin of 
Athens, Quando nullæ (vitati, Leger erant, quia 
Libido Regum pro legibus habebatur. When the 
© Ariftor. ys. City was without Lawes, becauſe the wills of 
_ %welb.3. Kings were Lawes. And therefore eA riftotle ar- 


cap. Iz. . 
guing, 


Juſtin. Hiſt. 
41. 2. 


o 


The Epiitle Dedicato 
guing, whether it were better for a Common. 
wealth to be governed by good Lawes, or by the 
will of the beſt man, preferres the government of 
Lawes,alledging the La to be a pure, and cleer 
underſtanding, whereas the underſtanding of the 
beſt man, is joyned with paſs ion, whereby it 
may be corrupted, and therefore concludes, 
where the Law governs, there God governs, 
with the Law, but where man governs, (though 
never ſo wiſe, and prudent) there a cruell beaſt 
governs with him ( to wit Paſsion) which ma- 
ny times obſcures his underſtanding, and per- 
verts his will. And certainly this was the great 
reaſon, that when people ſaw, to live by one 
mans will, would become the cauſe of all mens 
miſery, that did neceſsitate them, to eſtabliſh ſet- 
led Lawes, wherein men might ſee their duties, 
and to tranſmit thoſe Lawes to poſterity, that 
they which ſhould come after, might not alter 
thoſe foundations, on which the State was firſt 
laid, but that as Magiſtrates did govern the peo- 
ple, ſo the Law ſhould direct and govern the 
Magiſtrate, according to that of Tully, us magi- pou 
flratus præſunt populo, fic leges magiflratibus præ- 3 ” 

unt. 

The Ancients , faith Sir Water Rawleigh g, 
(though barbarous) eſteemed fo highly the be- 1 , 
nefit of Lawes, that amengft them, choſe that 
were the firſt founders of Lawes, were honour- 

ed as gods, and the reſt, that made either addi- 

tions, or corrections, were commended to all 

| poſterity, 
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poſterity, for men of no leſs virtue, and no leſſe li- 
berally beneficiall, to their Countrey, then the 
greateſt, and moſt proſperous Conquerors that 
ever governed them. And if ſo honourable a te- 
ſtimony was given, even by the Heathens, of 
thoſe that promoted their Lawes; what black 
Character does that generation of men deſerve, 
who think themſelves wiſer then the Law, and 
doe not only oppugne, and Calumniate our 
Lavves, and its profeſſors, and think it a burden 
to be circumſcribed, vvithin the bounds thereof, 
but under coloar, of advancing liberty , vvould 
abrogate all our Lavves, and think them vvor- 
thy of no better entertainment amongſt us, then 
On. 7 ehoia him gave to Jeremiah s Propheſies , VVho 
ven. cut the Roule in pieces, and threvy it into the 
fire. Theſe mens pretences being like ( aligulas, 

( vyhen he intended the burning all Lavv- books 

that vvere extant, ) That equity vvould run 

clearer , and Juſtice be quicker, vvhen the ni- 

ceties and perplexities of the Law vvere gone. 

But the Hiſtory ſayes, non fuit tam diuturnum 

_ ejus imperium, ut efficere potuerit, quod meditaba- 

tur. His Reigne did not laſt ſo long to execute 

vvhat he did intend. And vvhat is true in the 
Hiſtory, hath likevviſe proved true in the para- 
lell. For if theſe great Oppugners of our Law 

had not been ſtopt in their Carere, by the vviſ- 

4e, dome, and fore: ſight of the ſupreame Magiſtrate, 

| __ they would have proyed not unlike to Lycurgus, 
57: who being caſt into a frenzy by Dionyſus, in that 
_ diſtem- 
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diſtemper, thinking to have cur down a Vine, 
with the ſame Hatchet ſlew his own ſonne ; fo 
| theſe, when they held ap their words to cut 
down (as they pretended, ſome ſuperfluous bran- 
ches of our Law, would have cut down the Lam 
it ſelf, both root and branch. But this good ſuc- 
ceſſe hath alwayes attended the Law, that thoſe 
perſons that have moſt endeavoured the ſubver- 
ſion of it, have very ſeldome eſcaped their doom 
by it. And none have been more eminent, nor 
vvill be to future ages, then thoſe vvorthy Patri- 
ots (in the firſt rank of vvhich, your Lordſhip 
may be juſtly placed) vvho have been — 
and induſtrious, for the preſer vation of our Laws, 
vvell knovving, that che true Intereſt of every 
State lies in maintaining the Lawes,and Govern- 
ment, vvithout vvhich, all things muſt needs run 
haſtily into diſorder, and confuſion: for the end 
for vvhich men enter into Society, is not barely 
to live, but to live happily, and a life anſvve- 
rable to the dignity of mankind, vvhich end vve 
cannot poſsibly accompliſh, but by our ſubmiſ- 
ſion to the Lawes, there being nothing under 
the Sun more conducing to the Proſperity and 
peace ofa Nation, then fitting, and well com- 
poſed La wes, and a 2 ſubjection thereunto. 
And in framing the Lawes of this Nation, Par- 
liaments have been very carefull, to make our 
Lawes proportionable to ſo happy and bleſſed an 
end. In ſo much, chat if Fj the Lawes and 
Cuſtomes of other Nations vvere laid together, 
they 


— — 


Ariſt. Eth. 
lib. 5. cap. I. 


Hiſtory ef 
the World, 
lib.2.cap. 


4.ſeft.3. 


they would come far ſhort of ours, both for 


Juſt Lawes are the workers, and preſervers of hap - 


the beſt of any Lawes in the world, either civill, 


vviſedome, equity, weight and fulneſs. I hey 
being the moſt advantagious for defence, of pro- 
perty for ſafeguard of the People, for incourage- 
ment of labour, for determining Controverhies; 
for promoting Trade, and for the publick wel- 
fare, of any Lawes in the world. And indeed, 
when Lanes have not the common good, for 
their end, they are but Leges iniquæ, or violen- 
tie; magis quam leges, rather Compulſions then 
Lawes; Iniqua hominum conſtituta, que nec jura 
decenda, nec putanda ſunt. The unjuſt conſtitu- 
tions of men, which are neither to be termed, 
nor thought Lawes. For ſaith AriStotle , Lega 
lia ſunt juſta factiva, & conſervativa felicitatis, 
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pineſs, becauſe by them the Innocent are defen- 
ded, and euery man enjoyes the fruits of his own 
labour; by them right is done, from all men, to 
all men, and tis by them we live the lives of rea- 
ſonable men, and not of beaſts, of free and civill 
men, and not of Savages. And therefore Sir 
Valter Rawleigh reſembles the Law to a Heart, 
without affection, to an Eye, without luſt, and 
toa Mind, vvithout Paſsion, it being a I reaſu- 
rer, vvhich keepeth for every man, what he 
hath, and diſtributeth to every man vvhat he 
ought to have. And certainly, the grounds of 
the Common Law, (if rightly conſidered) are 


or municipal, and the fitteſt for this people, be- 
Vail ing 
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ing beyond the memory or regiſter of any be- 

inning, and probably as old as England it ſelf: 
For the Laws which William the Conqueror 
ſwore to obſerve, were bone & approbatæ, anti- 
que leges regni: And if in his time they were 
approved good and ancient, then without doubt, 
no Laws in the World can be ſo apt and profit- 
able for the Government of this Nation, ha- 
ving been ſo many years a fitting and refining 
for the good of the People; neither is it onely 
the antiquity of our Laws that commends them, 


but their certainty, their equality, and their 


quick execution: And what ever objections 
are made againſt them, they are vitium hominis, 
non profe/. ſionis, for it is oncly prepoſterous read- 
ing, over-ſoon practice, andthe too haſty prefer- 
ment of the yong Profeſſors, that are the cauſes 
of uncertainty and diverſities of Opinions, 
whereby Clyents Cauſes are oftentimes miſ- 
carryed or delayed, and the multiplicity of Law- 
Suits cheriſhed ; whereas if many of our yong 
Practitioners, had like Yythagoras his Scholars, 
kept ſilence for ſome years, & conſulted with their 
Books, they would be the better inabled to give 
the reaſon of the Law in their Judgements to o- 
thers ; for it muſt not be Sophiſtry, or ſtrains 
of Wit, chat muſt interpret Low but 1t muſt 
be clear and ſolid Reaſon. And though the 
Law may ſeem obſcure and perplexed, in ſome 
Caſes, yet are the reaſons thereof perſpicuous 
in the eyes of Judicious and right diſcerning 

men: 
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men ; For the Deciſions thereof, are not the 
ſuddlain Fancies or raw conceits of a few men, 
but they are grounded upon the clear Evidence 
of Reaſon, and upon the prudent adviſements, 
and mature deliberations of learned Men, ex- 
celling in Wiſdom, and famous in the Law. 
And herein principally conſiſts the happineſs 
of this Nation, That the greateſt Bulk of our 
Laws are Acts of Parliament, Laws propound- 
ed and approved by the three Eſtates, and con- 
firmed by the King; to the due Obedience of 
which, all men are therefore bound, becauſe 
they are Acts of choice and {elt-defire : Leges 
nulla alia cauſa nos tenent, quam quod judicio 3 
pul! receptæ ſunt; ſays Vlpian The Laws do 
therefore binde the Subject, becauſe they are re- 
ceived by the Judgement of the Subject: Tum 
demum humane leges babent vim ſuam, cum fue- 
rint non modo inſtitute, ſed etiam firmate, appro- 
batione cummunitatis: It is then that humane 
Laws have their ſtrength, when they ſhall not 
onely be deviſed, but by the approbation of the 
People be confirmed: And therefore Parlia- 
ments haue ſtill been very careful of mending 
and poliſning our Laws, and ingrafting ſome, 
and pruining others, and taking care for the due 
Execution of all; The Execution of good 
Laws, being far more profitable in a Common- 
wealch, then to burthen Mens memory with the 
making too many; for in peſsima republica, leges 
piunmæ; and therefore a learned Civilian ex- 
„„ 5 | pounds 


P 


Ulpsan de 
Te gibus. 


The Epiſtle Dedicatory. 


pounds that Curſe of the Prophet, Pluet ſuper 
eos laqueos, of multitude of penal Laws, which 
are worle then ſhowers of Hail and Tempeſt 
upon Cartel, for they fall upon Men, 5 


There is like wiſe another part of our Laws, 
which is chiefly grounded apon Cuſtoms,which 
we may call, Laws written in Living Tables, 
( 0n/uetudines vetuſlate approbatæ, the particular 
Cuſtoms of every Nation, being the molt uſu- 
al binding and aſſured Laws, And there are 
likewiſe the Judicial Reſolutions of judges duly 
Entred and Reported, which we may call Re- 
ſfponſa Prudentum, and are certainly an excellent 
way of Declaring and Authorizing Laws; for 
chough the Law be the Rule, yet the Explana- 
tion thereof belongs to the Judges, who are Le- 
ges loquentes: Ahd truly, without the Reports 
of. thoſe. Learned Judges, that have formerly fate 
at the Helm, the Law by this time had been al- 
moſt like a Ship without ballaſt, for that the 
Caſes of Modern Experience, are fled from 
thoſe: that were adjudged and ruled in former 
Times. But af late, we, have found ſo many 
wandring and maſterleſs Rx rOATS (like the 
ing each other, chat our Learned Judges have 
beth ſoxced to prov idb againſt their multiplici- 
&,byflikalowingiaf ſome Poſthumous Reports, 
Ghorsof che Republique, ſo Reports are as the 

„ Anchors 
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Anchors of Laws, and therefore ought well to 
be weighed before put out. 


And indeed, tlieſe now preſented to your 
Lordſhip , had never ſeen the light, had not 
your Lordſhips kinde reception of my firſt 
part, (being accompanyed with freſh deſires, 
both from'your Lordſhip, and likewiſe from 
thoſe Grave and Learned Judges that had the 
peruſal of them) incouraged me to go on in 
this V Vork, with a reſolution. (if God lends 
me life to proceed further herein) having long 
ſince Collected the Materials in French, which 
[ have not undertaken, out of any vain Glory 
or preſumption of my own-knowledge, but 
meerly to perform that duty which I owe to my 
Profeſsion, and the Obligations which I owe 
to your Lordſhip: Neither do theſe Rxron rs 


ſeem ſo pro erly to be preſented, as paid unto 
your L ſince the *L AW. ſays, The 

| Tree belongs to the Field, and that the Fruity | 
thereof. depend not onely on the Tree; but 
on che dell ale: The Field therefore being 
your learned Fathers, under the Feet of wick 
ee J took many of my RxyY Os, 
ind unto whoſe Favor and Oare of me, Towe 
much of my Being, and Knowledge in the 
LA,: The Tres and the Fruit are like. 
wiſe your Lordihiptꝭ; and if ue Hens bee not 
well reliſhed ordiſtaſteful; yet being under your 
2115 „ | dns 7) le Lord. 
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Lordſhips ſhelter, and receiving its watering 
from your Lordſhips hands, I hope it will fru- 
ctifie, and not wither, though it be tranſplanted 
in the declining Age of, 

My Lord, 
Tour Lordſbi pe moſt 
7 obedient, and dewoted Servant, 
Eaward Bulſtrode. 
ai — —— ¶ öœ — — | 
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Courteous Reader, 


RO n/idering how profitable the publiſhing 


7 


„/ former Reports have been to the Pro- 


{ 1 0 ö N feſſors of the Law, and likewiſe conſider- 


is bow uncertain an Account we ſhould 
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have had of judicial Proceedings in former Times, 
had they not been committed to Writing, (which is 
the Witneſs of Times, and the Light of Truth) 
and finding that our latter Age hath been very 
fruitful, in bringing forth men Learned in the Pro- 
feſsion of the Law, who have been great Maſters in 
Fuſti ce and Fudicature : By theſe ( onfiderations, I 
have been induced to proceed in this Work, which I 
had many years fince perfeited in French, in which 
Language, I did dire it might have ſeen the Light, 
being moſt proper for it, and moſt convenient for the 
Profeſſors of the Law, who indeed are the onely 
competent Fudges thereof: For the. Laws of Eng- 
land, do beſt commend themſelve sito them that un- 
derfland them, and therefore ] ſhall nat. wander any 
further, then I have done alreach, in their Com- 
mendations, which hath been the Subjeft of ſo many 
Learned Pens; the defence wbersof hath always 


been 


— "Mo * Reader. 


been very e ible, as appears by Mr. Forteſcue, 
that notable Bulwark of our Laws ; and likewiſe by 
that Leviathan of our Cy the learned Lord Chief 
Fuſtice Coke, who in hu Writings hath magnified 
them, not without a cauſe. 

I muſt confeſs, though I have always been conſci- 
ous of mine own inabilities, and very fearful to have 
any of my ( ollethons, come under a publique view 
and cenſure, yet when | conſidered the [ad Fate 
which hath befell many Poſthumous Reports,through 
their te Iful Tranſlating, being very much . 
rupted and altered, from what thoſe learned Perſons 
left them, whoſe Names they now bear: | reſolved 
with my ſelf; either to commit Parricide, and (as the 
Lamiæ) toſmotber mine own Creatures in their Ca- 
dle, or own rue Being and Life to them my ſelf, 

whereby I might in ſome meaſure prevent the defor- 
mities, which «uſually tran to Poſthumus iſſues. 
However, though herein my care hath not been lit- 
tle, yet many defefts will appear, which hope the un- 
derſtanding Reader, will eafily pardon, there being 
none I preſume, that are fatall, but ſuch as may caſth ily 
 berellified in the Reading. vo. nd I heartily wiſh, the 
Reader may recerve as much profit by the peruſall of 
theſe Caſes, as | have * in the obſerving them. 
I herein though my paines have not been ſmall, yet 1 
Eeclefe. 4. MAY 3 ſay with the ſon of Syrach, Eccleſiaſti. 
. cus, chapter 24. verſe 34. videtis me, non mihi ſoli 
| labarafle; {cd omnibus quærentibus eruditionem. 
Behold, I have not laboured for my ſelf only, but for 
all ow that ſeek knowledpe. 
Bene Vale. 
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An Alphabetical 


ABLE E. 


OF 


The Names of the Principall CAS && 
contained in this B o o k. 


A. 


Dis Plaintiffe againſt ( Lifton 
Nd others, Defendants, fol. 20 
Ina Prohibition in the ſpiritual Court 


| ſ. 20 
Allen, againſt Abraham, W 
| 32 
Arnold againſt Bid good. Debt for 


Alphonſo Doctor, and the Colledge of 
Phyſitians in London. Habeas corpus, 


f. 259 

Auſeld, againſt Feverbill, Prohibiti- 

"Alte - f. 269 

Attee againſt Hemmings. f. 281 
B, 


ee Lady Billing ſiy Plaintiff, a- 
© painſt Herſey; Treſpaſſe for cur. 


ting down, and carrying away trees. 
Baker Plaintiff againſt —_— Defen- 

dant a ſpecial Action upon the Caſe 
for interruption in a Common. f. 14 


Backeyvile againſt Heutbam, and o- 
thers Defendants, Error. f. 26 
Billing againſt Knight; Action Caſe 
words. — 42 
Bilfeerd againſt Flint. Debt upon an 


award. f. 117 
Baker againſt Chew. Error. f. r 20 
Bail againſt Maynard; Action Caſe 

words. f. 134 


Buſt againſt Fadeſworth, Debt upon 
2 Bill at Hambroug h. 
Broms againſt Craſbaw, Probibition. 


f. 144. 


f. 144 
Bedo againſt Piper, Debt. f. 156 


| Beyer Sir william, againſt the High- 


Commiſſion Court, A Prohibition. 
| f. 182 


Burton againſt Palmer, Error. f. 191 
Blithman againſt Martin, Promiſe, 


| : £223 
Boes Sir Jerrome,againſt the Biſhop of 
Durham, a Quo warrants. f. 226.4. 


Babbington, & V xor againſt Matthews. 


- Debtfor tythes. - x Gans 
Barnes againſt Cary and Barker action 
c on 


An Alphabetical Table. 


on the caſe for an eſcape. f. 236 
Bartholomew againft Belfield, Errour. 
F. 344 

Bird againſt Aftcock, f. 280 


Bradſtone againſt the: High Commil- 


ſion Court. f. 300 
But ler Fincher. f. 302 
The Caſe of Linn Regis. f.302 
Buckler and Harveyes Caſe, f, 303 
Barwicks Caſe. f.303 
Browne and T irreyes Caſe. f.303 
Bowber againſt Panter. f. 343 
Margaret Brownes Caſe. fl. 3 50 

3 3 
TVHamberlaine nd Ewer , in 
Covenant. | . 1 
Child Plaintiff, againſt Defendant; 

an Appeal. f. 19 

Coveney againſt Wood, Action Cale 
promile. f. 3 


37 
gainſt Reskęiby, and three 


cer 


others, — of the Peace, De-“ 


fendants; falſe im ent. f. 147 
Touching the Court of B. R. that the 
ſame is greater then any Court in 


- gaioſt Dr. Tenant, Dett. f. 185 
Crooks againſt fury action Caſe 
words. e 
Challoner againſt Perworeh. Hab. corp. 


£268 | 

Codner againſt Dalber. Dett- f. 270 

1 Jane Barnaby a Pro- 

f. 278. 279 

e Qates, f. 283 

Chuxe againſt Piotr, one of the Sheriffs 

of Landau. = + $426 
Dorothy 9 Cake f.351]. 
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1 A bon 
| Dapor: againſt s gooſc. Dert. f.260 


D. 


| Dowey againft Fane, Debt upon a 
bond. 1.19. 
Doiley againſt White , falſe impriſon- 
ment. f. 80 

| Dolley againſt Davies , acre 
141 

Dorrington againſt Waller. Dett. f.156 
D raiton and Corterill againſt Smith. 
Prohibition. fol. 157 
Daly againſt Fryar. Dett. f.255 


2 1 Wildgooſe , Den. upon 


£259 


Duport againſt Wilde oefe Dett. fol. 
260, 261 

nes, againſt Hackseby, E 289 
2 2gainſt the town of Glens field. 


£1345 
E. 


Arle againſt Aldullineax | An Aa- 
dita querela : by a feoffee of * 


te. 14 

Eire; all Courts in Eire do ceaſe, | - ſt Fri Ejectment. 

a d 1 f£ 37 | rengron again 1 Je 8 : 

| Craike againſt Tohrſon , Action Cale | Ener againſt Ch 1 Error, 

Promiſe. f. 74 | a'f. 139 

C m— againſt Lydeet. Andita por Egerton againſt Egerton, Probibithon, 

97 «219 

C war on P _ op 7 . Ellis againſt Wallis, Error. 4 214 

— WP *IT3 Evel Slow 26 

C —_— againſt 7 xcker, ſpeciall nor — 1M g. f. = 2 

on C 121 EWer againſt Chamberlaing, f. 339 

Child againſt Harden promiſe. f. 143 'Barbyes caſe. erlaint 5 

Craford againſt Bliſſe, action Caſ e . 

words. 2. f. 1460. F 
The Corporation of Phyſitians a- ? 


Free againſt Sheene, on a Bond, 


f. 
Fox againſt e prtiiion 
f.21 6 

Fowler againſt Scegrave, . f. 2 
Fiſber * Tong, Treſ Al f. 268 
Freeman & Y. vor againſt Freeman, Pro- 
miſe, f. 269 
Fox againſt Whitchcock.. f.290 
Foord againſt 78 8 80 f. 336 


6. 


eee ITT 


FTF... TER SEE TG qr 


= Alphaberica Table 


meets | | Harriſen againſt Mafard,, "Promite. 


: cd LT I ſho Wel Harriſon, Error. 5 30 
ſt Gray, action Caſe pro- »Sir Chriſtopher, againſt Godſole, 
Gere. ed MT 2 18 & Al. Error inf Parliament. f. 237 
Cody againſt Puff, A Writ of 2 wy as hs of Witherly, . 
ror, upon a Judgement, in the Court | . 255 - 
4 wie ey 50 8 7 721 Hawkins againſt Parker , dex, 
256 


Il f Error, 
obs againſt G. 1 Writ of Error Holes, and Hart againſt Callis. f. 257 


f. 41 
FE Haxlſey again Carpenter. Debt. f. AR 
Gilling againſt Baker, a Writ © e again Fade bel, iy Rocbley. 


53 
edge againſt Ads, Tah 60 f. 331 
Good groome againſt Aoore. f. 135 = 
Gregory againſt Wilks Action Caſe, J. 
words. f. 137 7 
Glascock againſt Rowley „Prohibition. ow apainſt Smith, in Treſpaſsupon 
f. 142 1 caſe, in Marfhalſie. f. 36 
Gilpiv againſt Shine, Action Caſe | /ames againſt Harris, action caſe 
words. £227 | words. f. 56 
Geuner againſt Lacking , Covenant. | Tones againſt 4 larke, Action caſe pro- 
f.253| | miſe. f73 


G oldſmith againſt the Lady Plat. f. 284 {ones againſt Croſſe, Error. f:230 
Gefton againſt Buller, and Serli. £286 Hourden againſt Denny, Error. f. 241 


Glaxvile againſt 4 aut ney. f. 301 V. axck againſt Clarke. ET 
0 ames againſt James. F389 5 
3 8 
Arweod agninſt Holmes , EjeR- | 
H ment. a .  Ha9 Irton againſt Eliot, Debt. for rent 
Hall. againſt Rotheram » Proceſs to againſt an Infant. f. 6 
ala. 5 F. 34 The King againſt orill, Inditement. 
Higgins againſt Smmenland, a Scire f.119 
f. 68 The King againſt Skeir, Indic, 121 


| febtas- 
Hawkinſan ' againſt Sandilaus, Debt. | Xirby againſt Vagle, 3. Error. f. 133 
.o Killick againſt Barnes, action Caſe 


Hunle againſt eAlpert Error. f-71| words. 138 
2 againſt K ei; Trover, | The King againſt Walter 7 In- 


F434 | ditement, 2*f. 137 
Hedges againſt Humkin , the Major The King againſt Smale , regulating of 
Litkerret, Habeas Corpus, & the priſqnof che Marſralje. 2d f. 138 


certificate. F. 139 The King ageinſt Hugh Griffich , and 
Heyden Sir Chriſtopher againlt Gadſale, Hugh Holland Revaants 5 at the 
Shepberd,and Smith, Error. 9] Bare. F. 155 


Heath againſt Ridley, Debt. upon the | The King and Allen againſt Tooley, 
- Statutes of Uſury, of 13, Elix. cap. Informatign upon the Statute of 5, 
d. and 31 Elix. cap. 10. f-194 Elix. capite 4. . 186 
Hiæ againſt Gardiner, An action upon The King againſt Cramlingeon,Indit- 
the Caſe, fol. 195 | ment. -f.208 
Hetley againſt Sir [obs Borner, and o- The King and the Earl of Exeter, a 
thers, Commiſsion of Sewers. fag7 OE to as 
Hill ageinſt Hau, Troyer- f. 201. | Kennycott againſt Bogen, Error. £,356 
Hopton againſt Baker, words, F. 228 e . F. 256 


The 


Wa... 


nl. "IT 


— 


An = 


Mp 2 


5 phabetical Table. 


Murhe w againſt of Action Cale 
f. 


The King apainſt (ex, , Indimenc of 
force, — 258 
The King againſt Duderell. 264 
The Kingagainſt P hulipt, Indict. 264 
The King againſt Briggs... 295 
The King againſt Sir Anthony Mild- 
may. f. 299 

The King and Goldesborow againſt 
wWhider, 317 


Requiſh, and K equiſhes caſe. 310 


The King and Shoyle againſt Doctor 


Foſter, a Phyſitian. 324 
The King againſt Charles Hammond. 
341 

The King againſt Smit h. 342 
The King againſt Reve, 344 


LE þ 
4 


7 ey againſt Aſtey, or Afton „Debt 

upon a Bond upon an Award, 

fol. 38, 

Lord againſt Thornton , R * 
f. 67. 

Liſard againſt Stamp, Aion Caſefor 
words, f.81. 


The Lord of Lincoln 1 0 inſt Sir 7% 
nd, f. 229, 


Townſend, Debt on a 
Loi againſt Emme, An en by one 


Executor 8 3 another, f. 261, 
Lovet again Fantkeer, K. Aion Caſe, 
for OY f. 270, 

1 


ler againſt 8 Action 
, Caſe tor Words, f. 10. 
J. F. Informer, againſt Martin and 
Gunnyſtone, Information, fo 18, 
Mirril /againſ Smith, Error, f. 29, 
The Maſter and Governors of the 
Queens Free- School of St. Olaves 


in Southwark, againſt Defendants, | 


Trefpaſs and Ejectment,. f. 33, 
Sir Thomas Mead againſt Sir George 


Reynel, F. 58, 
for wo rds, 


N 


Mirril againſt Nichols ; Ejectment, 
f. 176, 
Moy! againſt Ewer, Debt, f. 183, 
MurreJ againſt Action C aſe for 
words, f.206, 
Marſamagainſt Jolly Error, f. 247, 
Marſh againſt Bentham, 1.276, 
8 againſt Das, f. 287, 


N 


Oeth againſt Ward , Debt for 
Rent, f. 433, 
Nichels (pas C atſey, words, f. 267, 


0 


8 


O Aton againſt Darby and others, 
A'Writot Error, fi. gs, 


Onur. againſt Makeburn , Error, 
f. 2 2Oz 


p. 
hy Tohs Packington, his Caſe, f. 5, 
Powel againſt Stuff and Time well, 
Debt, upon Statute of 13 Elix. ok 
Bankrupts, f, 26, 
Sir Jobs Pooly againſt the Lady Gil- 
bert, Aka upon the Caſe for pro- 
miſe, f. 41. 
Pit againſt webley, a Prohibition for 
being cited out of the Dioreſs, 


f. 72, 


| Papwerth againſt lobnſon, Action Cale 


Promiſe, f. 91. 
Penſon againſt Knight, Error. f.93 
Porter againſt Ager, Error, f. ug. 
Fark againſt Lock, W in Corn 


wal, f. 122. 

Prentice againſt Hoag kin, Ej 8 t. 
138. 

Painter againſt Warn, Action Caſe for 

words, f. 141. 

Penſon againſt Cartwright, Prohibiti- 
on, f. 207. 


Parker againſt Kemp, Prohibition. 227 


ö Price againſt M.ſcol, Prohibition, 


89, 
Marter againſt Creſs, Debt, f. 133, 
ay againſt Gillert, Prohibition 2 


238. 
Polengtoſt Godfery, a ſpecial Action 
n the Caſe, f. 264. 


2* f. 7140, 


March againſt Brave, Debt for Rent, 
2* fol. 141, 


The Pariſh of St. Peters, againſt the 
Pariſh of St. Elers, in the City of 
Worceſt er, f. 352. 

R. 
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— An Alphabetical Table: 


R 


Rez Plaintiff, againſt Harris De- 


fendant, 4 f. 1. 
Reynolds againſt Green , OR 
1,1 $3) 

Rethorick againſt ( Happel, C | 
518. 


| Richardſon againſt Piſtel, Treſpaſſe, 


f. 55. 
Rawlins againſt Barret, Error, f, io. 
Reeve againſt Harra, Debt upon a 


Bond, f. 115. | 


Roberts againſt Roberts, W ) 
134+ 

Sir George Reynill againſt Sach field, 
Action upon the Caſe for Words, 

| 5 

Rogers againſt Parry, for Promiſe, 
f. 136. 


Ruſſel againſt Buck hurſi, f, 285. 


S. 


I evenſon againſt Wood, in an Ap- 
peal to the Delegates, f. 2. 
Scriven againſt Wright, Habeas C ors 

pus, & Audita querela, f, 10. 
Stanton againſt Barton, Debt upon the 


Statute of 13 E/:z, cap. 8. Uſury, 


2 85 f, 34. 
Succemb againſt Wardner, 2 * 
5 » 37» 

The Lady St. oha againſt 2 
112. 

Stilwell againſt Rider, Ejectment 7 

| f, its. 


Shuttleworth againſt the Corporation 
of Lincoln; A Writ of Reſtitution 
of an Alderman, f.122, 
Small againſt King, Error, Ff33. 
Steeuman againſt Richardſon, Action 
Caſc for words, 2*f,135, 
Sprint againſt Hick, Error, 2"f. 138. 
Selby againſt Carryer, Action Caſe 
for words, f,280, 
Sherland againſt Heaton, Aſſault and 
Battery, = Roe 
Stone againſt Sir Richard Grubham, E- 
—__ - f. 225. 
Suckerman and ( oats, againſt Sir Hen- 
ry Warner, a Prohibition. f, 248. 


Selby againſt illenſon, Debt, f. 234. 
, ambern againſt Sambern, Prohibition, 

. 
| Sprivg againſt Barrees _ 7 262 
Sim en againſt Powel, f, 262, 263. 
Simpſon againſt Serbern, Ejetment, 
e , ee. 
Celagainſt Facy, Words, f, 276,77. 


The Earl of Suffolk againſt Floyd, 

£277. 

Doctor Suchliff againſt Sir George Rey- 

nilly — ; , 320 

The Spaniſh Ambaſſader againſt Bun- 

tiſ and Pei, 322. 
I. ; 

5 2 omg againſt Terrey, A Scire fa- 

cias, . f 8. 


Tipping againſt Swan, Debt, f, ug. 
Thurſden, againſt the Executors of 

Warthen, Debt on Covenants, 158. 
Thoma againſt Owen, Execution af- 


ter a Swperſedeas, f, 194. 
Tipling againſt Pexal, Miſuoſmer, 
„„ 5. 
T eompſon againſt Withers, Error, 26 3. 
V. 
VT Ale againſt Field and Willinſon, 
Ejectment, bz f,208. 
The Ville of Kimmalto: againſt the 
Ville of Layſtas, J. 347 
The Ville of Tewksbury againſt the 
Ville of Twaring, f, 349 
The Ville of Aldertens Caſe, touch - 
ing Anne Tarling, f, 355 


The Ville of Sack/ein Com. Wigors, 
ainſt the Ville of #hitborxs in Com. 
ereford, touching William Chappel, 

, 357- 


W. 
C7 Eaver againft Ci ford, Debt; 
VV ; 


62. 

Wheeler againſt Heydox , Debt for 
Tithes, f, 8 2 

Whittier againſt Stockman, Error, f, 86 
Sir Thomas Waller againſt Hanger, 
Information, f. 134 
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Warrain againſt Smith , Ejectment, | #right againlt Flower, f. 284 b 


a. 


f. 288 : 


Mat, againſt the H 
Court, A Prohibi 


2"f,136 
igh Commiſſion 
; f. 182 
Error, 


willa more againſt Bamford, 
Wats againſt Kemp, 
Wilſon againſt Welſh, 


f. 288 


3 7 
323 


Wicks againſt Pordan 

. Whiſtler ag 5 8 f. 243 
Hichcomb againſt Piget, Debt. f. 246 
Sir Thomas Waller againſt Hanger, In- 
formation, 261. 


. 213 


Ward againſt Are, 
ity of e ſtminfler again 
rarun, 


Philip Windes Cale. 


* 
Fo 
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35 
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346 
I. 347. : 
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OF THE = 


N MES of all the 


in the Principal Caſes in this * 


5 ASES cited Obiter 


| fol. 

Eliars Caſe. 2 | Sims Caſe. 55 
Alexanders Caſe. 2 | Sig George Browns Caſe. | 43, 45 
Gresbreok and Foxes Caſe. 3 | Walſcnghams Cale. : 44 

Cawdries Caſe. 4 | T reports Caſe. 44 

' Brakenbaries Caſe. -- 4 |Cepels Caſe. 44. 
\Foſter and Spencers Cale. 6 | Bramonts Caſe; 45 
Roſs and Popes caſe 10 | Archers Caſe. 4 
Sir Nuliam Herbert's Caſe. 15517 Specots Cale. 48, 129 
The Marqueſs of Wincheſters Caſe. | Geſna and Kinddlemas Caſe. 50 
15, 20 i and Stranges Caſe, 51 
Perruddocłks Caſe. 16 33.757578 
Sir Richard Shuttleworth's Cale. 16 | The Earl of 1 Caſe. 51 
Butler and Goodales Caſe. 18 Freemans Caſe. = 
K nightkys Caſe; 20 Vanghans Caſe. 54 
Hall againſt Jones. 1 | ¶Maleverets Caſe. GT 
Collins and Holemans Caſe. 22 | Semmayns Cale. 61 
Williamſons Caſe. 22 | Sir William Herberts Caſe, 6 3. — 
Chambers and Perts Caſe. 23 |Patcenhams Caſe. 
White and Hows Caſe, 23 | The Abbot of Weſt minſters Gaſs. 64 
Matthew Mannings Caſe. 28,8 | Ognels Caſe, AS 
welkdens Caſe. 28, 120 Doctor Dyaries Caſe. 
Cliffords Caſe, 28, 66 | Biſheps Caſe. * 
Price and Armores Cafe. 28 Fe and Cottons Caſe. 73 
Amy T ownſends Cale. 31 Dog and Bowels Cale.  _\ 
Pages Caſe. 34 |Stradling and Morgans Caſe. 75, 40 
The Lady Arabella, Caſe. 34 | Longs Caſe. 77 
The Caſe of Godmancbeſter, 37 The Biſhop of Salichwries Caſe, 79 
Octavian Lumbards Caſe. + - 43 The Dean and Chapter of e 
e. 


— ——U——ͤ ——<t 
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A Table of the Names of the Caſes, 


| fol, | The Lord Pagers caſe. 
Caſe. 79 Hi and Bacons caſe. 
Hig gs caſe. . ' + $2] Fhiteand Prices caſe. 135 
= Hobs waſe. FA 82 Fermors caſe. 139 
1 Richardſon and Bonds caſe. 84 | Trollops caſe.” 139 
Tinnety and Fiſvers caſe. 87 7 eddy againſt Banſted, 144 | 
Banning and Brags. cale. 87 | Francs caſe. 144 ! 
8 mon de Harcourts caſe. th, Sir Willsam Halls caſes againſt E lice 
; t TOO: ji | 2 141 
5 Anne Davies caſe. 209, 90. Pimscaſe - : 141 
Stones caſe, 91 Pennants caſe, . 2" 142 
Sir Richard Weſtons caſe. 92 | Sir Franc is Fextris againſt G oodcheap, 
Pinchons caſe. 92 24 142 
Willam Banes caſe. 92 | Walkers ale. | 25142, 
Norwood and Reads caſe. 9 23143 i 
Brougbtons caſe. 94 Turpin and Marroms caſe. 2 142 ; 
Rigewa)s caſe.. 94 The County of Staffords caſe. 2* 14 2 | 
Doctor Ben hams caſe. 94, 139, Sir Thomas de Seatons caſe 155 
259 | Buſhes caſe in the C. B. 157 
Jahn de Puſetoes caſt © 95 | Backſter and Bartlets caſe. 159 
Hl/avies caſe. 85 97,99. 5 161 
Blumficlds caſe. 97, The Biſhop of Norm iches caſe. 160 
8 io] | : 151 
Dupledges cafe. 95 Whalleys caſe. 162, 171, 
Palmer and Humphreys caſe. 98 ; 172 
. Blurfields caſe. 98,99 Flourdems caſe. 162, 
Paſey and Osbdrns Caſe. 112 725 165 
' Barkley, and the Lady Warwicks caſe, The Counteſs of Pembrokes caſe, 
104 164 
3 ; Brought ons caſe. 8 115 Gr ant hams ca(e. 8 | 
= Old againſt Curncy. * us Collins caſe. 167 | 
. Bellow againſt Lang don. 16 174 : 
Boulſtones caſe. u6 Sir John Parrets and Kirkes caſe. 168 8 
Lacy and Fiſhers caſe. 1180 N 170.174 : 
Latterels caſe. 119 The Abbot of St. Albaxs caſe. 168 . 
Wicks and Searls cafe. 119 The Marquis of i incheſters caſe. 169 ; 
Brayns and Wars caſe. 123 | Calver/jet caſe. 170 4 
Boraſtons caſe. 123,124,125, | Geffrey Scorlages caſe 171 
| | 128. Partaing ham and (Tokers caſe. 187 
Paramour and T ardleys caſe, 125 The Lord Cheyneys caſe. 179 
Latimers caſe. 126, | Petnod and (ookes caſe. 179 
- 129 Dodding tons caſe. 178 
_ Chicks caſe, 127 179 
Frenchams caſe. 5 129 | Downehall and Catesbies caſe 180 
Colthirſts caſe. 130, [Morris and Maules caſe. 180 1 
| 136 | Claches caſe. 180 : 
Anse and Hoes caſe. 130, | Loveles caſe. 180 
| | : 131 Hills caſe. 189 ! 
_ Loveſſes cale. 131 Halls caſe. 182 i 
Vauxes caſe. 1 131 Lesghs caſe. | 183 | 
Tyupennys caſe , called Baldwins and | Gawens caſe. 183 Þþ 
Locks caſe. 131 | AAills and Hinges calc. 183 | 
Iuſtice NVindhams caſe. 132 Hales caſe. | 184 
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A Table of the Names of all the Caſes: : 


Winnington; caſe. 
Docter Levis, and Gilbornes calc. 


upon a modus dec imandi. 238 
She ring ton and Fleet woods caſe, upon 
a modus dec imandi. | 238 
Baxter and Hopes caſc. 239 
Bartlet againſt Long. 239 
The Abbot of ( olcheſters caſe. 239 
240 


Knightley and Spencers caſe. 240 


Leweis and Vxor againſt Smiter. 241 

Iſley againſt Pelham. 241 

Nincan Menviles caſe. 145 
Marl ham againſt Gun ftone. 247 
Whelpdales caſe. 247 
Hales and Smiths cale . 
Southcotes caſe, 249 


Tilley and #oedeyes caſe. 249 
The Abbot de Strata N caſe. 


251 
Dane and Medhurfts caſe. Th 
Sanders caſe. „0000 
The Archbiſhop of Torks caſe. 252 
The Prior of Mertons caſe. 252 
Cores cale. 256 
Sir James Harringtons caſe. 267 
Ciler and Dixon, caſe: 169 
Knight and Ieroms caſe. 2 
dmiih and Craſhawes caſe. 271 
272 


Combe. caſe. N 186 & 25 + 0 lampe caſe. | 273 
Horſelowes caſe. 186 3 1 274 

The Princes caſs. 187 | Whitlocks cafe. | 273 
Heyden caſe. 187 | Bret and Nxdens caſe. 273 

The caſe of the City of Londen. 189 28 : | 274 
Trudgeus Cale. „„ 189 | Maunings caſe. 273 
Billingley or Kinnerſley againſt Coke. Clarches caſe. ky 273 
1 8 19591 Helloch and Hammons caſe, 273 
The Commonalty of Sædlers caſe. 193 | Boraſtons cafe. 273 
Waggonors cale. 195 Hegge and Croſſes Cale. fol. 274 
Hay and Fords caſe. 195 Bucher, & Harvies Caſe, "UNS 
Sir Geo. Farmour, and Brooks caſe. 195 | William (ordells caſe. 273 
. Stmpſons caſe. 196 | Eliz Clampes caſe. | 275 
Lutterells cales 195 | The Biſhop of Darhamt Caſe. 279 
Fines caſe. . 202 The caſe concerning Graveſend barge, 
Shuttle worth caſe. 204 | 280 
Martins caſe. 204 | Browning and Beftons caſe. 281 
The Lady Coc łæines caſe. 206 290 
Doctor Poes calc. 206 | The Lord Dacre; Caſe. 281 
Wright and Whutingtoxs caſe. 209 | Spencers Caſe, 281 
Olands caſe. 213 [Winters Caſe, 281 
Beaxfages caſe. 213 | Knights caſe. | 281 

Bactzley, and Rice Thomas caſe. 215 | Hill and Granges Caſe, 282 
Shrieve and Bridgeman caſe. 215 | Leonards Caſe. | 282 
215 | Hoes Caſe. 286 


Sir Richard Cromwell. Caſe, 290 


Tbregmerten and Tracyes Caſe. 290 
The Lord Cromwells Caſe. 290/318 
Puſetoss Caſe. 290 
Dockwrayes Caſe. 291 
Dumports Caſe, 291 
293 
Leeds and Crompton: caſe. 291 
Pennants caſe. 291 
Sir Gilbert Gerrards caſe. 291 
Cluns caſe. 291,293 
— 294 
Arundells caſe. 292 
The Earl of Saliaburies caſe. 292 
Parry and Herberts caſe. 293 
winters caſe, 192 
Colthirfs caſe 292 
Coxes caſe. 293 
Eideand Tyrrells caſe, 294 
Bar Wicks caſe. 294 
The caſe of the Abbot De ſtrata Aa 
cells. 296 
The caſe of the Honor of Pickering. 
The Abbot of #hitbyes caſe; 198 
[obs Ketſars cafe. | 300 
Gowens caſe. 300 
Simon Mores caſe. 30 
T hrogmortons caſe. 301 


Tokhn 


Laer Michels ae 303 | Belne and Cartier caſe. 318 
[be Lord Dacres caſe. 304 The Counteſs of Tens taſe. 320 
belleys caſe. 305 |Platts caſe, Foy 321 
The hance of Oxford: caſe. Doctor Haſſeys caſe. 341 
308,310 Blunts. eaſe. 327 
| dir Edward Willipolis Cafe. ..308 | Clerks caſe. 328 
Elton and Sakeys calc. 310 | Beecher caſe, 325 
T himblethorps caſe. _ '310 |7onges caſe. 328 
314 | Mergans caſe of Appeal. 328 
The 6. Carpenters caſe. 312 | Sperotrs caſe. 359 
Maltaes cale. + 313 T relleps caſe. 329 
Matthew and Stratſams cale, 313 | The Major of Barſtablescaſe, 390 
Wilkins caſe. 5 . a Hbeelers caſe. $32 
Cores caſe. - c 4 Jex/ackendens caſe, 228% 
Amy Townſend? caſe. - " + Perimans Cale, 327 
averner. caſe. 318 Breynes caſe. . 237 
armers caſe. 1-3 * | | 
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MICHAELMA 8 TER M. p 5 
10. Jac. B. * To 


Rice Plaintife, againſt Harris Defendabr: 


Entred Trinit 10. Jac. B. R. 
Rott. 767. 


— e Action of Creſpals, and Ser, te Nefonmant - TY 
' & pF | ofthe Pnnzof Dit bich 9 7 Coroner, Era 8 
2 to 2 and that che E Copytwlders. þ 
; d Manno; m make eal 

| tvithour any Licenſe 2 chat de K [7 ti a 
"incothe faiv Copyhold effate, ano under whom, and. in 


Plaintiff by Replication ſecs fo2th, chat long time bekoze, Queen Elizabeth w 
ſeiſed of che laid Pannoz ot D. whereof the land in queſtion is parcell, —*L = 


corone , and that the Queen ,22. Fliz. did grant the it 
Butts, who iwas admitted: theretuto , arid'dyed K, . —— Aran 
hefre, was alſo admitted, and did leaſe the ſaid Copyhnly e eſtate co the Plaintiff, 
that afcerwards, by the death of Qucen Elizabeth, the ſaid Panne; did viſcend 
and come unto Ring Tames, who as befoze made the ſecond grant, and ſo concludes, 
and demandes Judgement : upon this Replication, che Dekendant demurred in 
law: and fox caule ſhewed, that the Plaintiff ( as he ought to have done) had not 
7 — wy e grant alli dged. It was urged fo the 

a good, without any Taras, 85 this cale is , thi 
lat . — —— avoided, 4 


Coke C. pati. 
s fol. 2428. 22 
1 
D 
18 
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; 
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andavoide placito,66. in a Replevin, the Dekendant faiv , chat B. was ſeized in 
in fee, and made a Leaſe to E. fo; fozty years, and that E. 38. H. 8. did grant his 

intereſt unto him, by fozce whereof he was poſſeſſed,and ſo did diſtraiue the Plaiu- 

tiffs caccoll chers vammage feſant, the Plaintiffe replyes and (aich, that E. did 

"grant his intereſt unto him, 32.H. $. he needs not to traberſe the grant made 38. 

H. 8. fo chat he hath confeſſed, and unavoided;the ſame, by a fozmer grant. Willi. 

The Lora amsluſtice. In ih pleading of che delcenc, from Queen Eliz. unto King Iames, 
Bello caſe it oitght to h in this manner pleaveo (S.) ut conſapguineo & Hzredi , as ap- 
in the Com- pcares in the Lon Barkcleys Cale in Plowdens Commentaries, fol. 
3 226. but us der to ſhew here in pleading, Comment Couſin, as it is to be ſhewed 
MO in caſe of a common perſon, and fo is 6.8 7. E.6. Dyer. fol. 79. placito 47. & 
4% 6. I. E. 4. fol, 4 Mann Secundzry infozmed the Court that Ye, Wrelideuts are 
Dyer,fol,79. 1 | and good, either to lay, t eonſanguineo & h 15 03 without it. 
placito 47.15. W Taſtice - The Replication here is good, without any travers; fox 
2.3 fol.. hom can the defendant have this , whep as the Plaintiffe had it betoze, as by 
bis Replication appeares, fo that his leaſe being @t in time, aboides the De- 

fendancs Leaſe, being the latter, and therefoze the Defendant here in this caſe 

augbt to have Nejopned, and ſo to have traverſed the firlt teaſe, but by his Demur- 

rer to the Replication, he hath by this confeſſed the Leaſe, under which the Plain- 

tiffe claimes, Lelverton luſtice, The Lat Alot i$g00d/, aud the Plain: 

tiffe is not here to traverſe the fesony Leaſe , under which ih De keudant claimes, 

fo2 that the Law ſaich,there being a fozmer Leafe made, the fecond ts voide. Croke 

Tuſtice. the Plaintiffe here by bis Repſication , hath confeſſed , and ſufficiently as 

voided the Leaſe ſet fozth by the Defendauc, and under which he claimes; and there- 


fore caſe, a travenſe to be taken by be Plaintifle, were idle, and ſo the De- 


fendant id wing wh paar want of a travers. 

Detendent here ought co maintains bis Title, foz apmiceing he have a Leaſe, 
| pet there is a fozmer Leaſe made under which che Plalutiffe claimes: which avoids 
Hlexenders the latter Leafe to the Defeupant,aud it was one Alezanders caſe, adjudged here in 
cale. pine, that in ſuch a | not to take any trabetſe, and that 


the Plain 
viſe incaſe of ond arp is Helyars, caſe,and 2.E.6.befoze remem- 
. — Court agreed, that the Delendant had no cauſe co demur, 


Helhars eaſe, mar! and 


CW j weve | 
the tuts Replication mas good, without any travers , and ſo by t 
Fe Cure, Jvgement was given fox the Plaintille. b 


Stee/ anſon Plaintiff, againſt Wood Defendant. 


Entered Trin. 10. Fac. B. R. 
Rott, 1491. 


from an 
Tek, Chancery, 


dence at 

en n tachontmaking of np will, nd th 
tum, to be grantdtohim 

—— — 


peale — — who 


rotation to the ports, which pales to them ( anvpraped ker 
Adminiſtration) The Archbiſhop of Canterbury, granted Letters of — = 


—— ü—E—ẽ — 


— — 


tion, to a ſecond perſon, and the Archbiſhop of Yorke did grant Letters of admint- 
tration to a tird Perſon, who made a releaſe unto a debtor, of the inteſtate , upon 

which releaſe, in an action of Debt bꝛonght by the firff adminiſtratoz, being the 

JIlaineiffe fox this debt againſt this Defendant, who pleaded the relcaſe made nnts 

him, and upon this. his plea, all the whole matter came in queſtton, and the great 

queſtion in this caſe was, whether this grant of Leiters vf 4d:niniftration made by 

the Judges Delegates, were good 02 not. It was in this caſe urged foz the plain- 

tiffe by Henry Yelverton , that this grant of Letters of Admiriflracion unco 

Stevenſon the Yalatntiffe by the Judges Delegates (he appealing co them) is 

good, and then covſequently , the releale made byhim (who had ſubſequent Lec- 

ters of Adminiſtration granted by the Arch biſbop) co the Orfendant (being a deb⸗ 

£02 to the inteſtate) is not good to diſcharge the ſaid debt, but is a mere void releaſe; 

In this caſe here, che Plaintiffe appealing to the Court of Delegates , who upon 

hearing of the cauſe, did give their judgement againſt the fozmer Sentence, given 

ac York, and did by their ſentence pronounce the ſame to be void , and upon prayer 

did grant Letters of Avminiltration uncothe Plaintiffe, this ſeutence thus given by 

the Judges Oclegates, ſhall not be remanded, to the Court atiYork: fox if there 

were aup nullity 02 iniquity inthe lentence at Yorke, by this they have there loſt 

their Jur{'diccſou, and the Biſhop hach in this offended his ſuperioz ;, Ozvinary, 

(which is the King) who is repzeſented in the perſon of the Delegates, 

the Letters of Adminiſtratlon, here granted by the Ring, by his Judges, 

Delegates, are well granted, and the ſubſequent grant made by the Ozdinary, is 

not good. and his ſentence there is iniqua ſententia: and many Pyeſivents there 

are in points in ſuch a caſe, to warrant the granting of Letters of Administration 

by the Judges delegates, ai o that they well map, and have granted letters of Admi- 
niſtration, and the ſatie warranted by 1566. Preſidents, and moze. It was urged a- 

againſt this, fo2 the Defendant by George Croke, that the granting of theſe Let. 

ters of Adminilkration, by the Judges Delegates, was not good; Jt hath been here 

ſhe wed, that the inteſtate had goods in both Dioceſſes, & therefoze the Archbiſhop 

of Canterbury ought to grant Letters of Avminiſtration, and the @dminiftracton 

here granted by the King, by his Judges Delegates isnot good,and as the ſame is 

here pleaded, it is much the wole,fo2 that it is not here ſet fozth inpleading, quomos 

this grant was made, noz pet is it ſhewed, under what ſeale, the ſame was grau- 

ted, and there is no juſt cauſe ſhewed in this caſehere in queſtion , to take away the 1. K 
power of the Archbiſhop, from granting Letters of Avminiſtration , and ſince 

1. Eliz. No Preſiventever Rood upon, as to this point, now in queſtion , but the 

ſame was avoided , and alwayes agreed, that in ſuch a caſe, the Archbiſhop was to 

grant Letters of Adminiſtr ation: the reaſon of the law, in this caſe is, and foz which 

cauſe letters of Adminiſtration are to be granted by the Dzdinary, and not by the 

Ring (who is the ſupreame Oꝛdinarp) the reaſon is this, that when any man dies. 

| having L and, by the Common L aw, ſuch perſon is to have his land, to whom of 

right, by law, the fame doth belong, and if he have goods, and dyes inteſtate, the Oz- | 
dinary is to have them into his diſpoſition, who, as de is in his life time, to have eee 
care of his ſoule, ſo olſo alter his death, be is to babe care of his Goods, to dirt faries fol 2 5. 
bute them in pious uſes, as appeares iu Gres brooke. and Foxes caſe in Plowden: Greysbrooke 
Commenrattes. fol. 275. where it is ſaid chat fuch an Oꝛdinaty is not by the Law and Foxes 
compellable, to pay the De bts of the dead: the Law repoſechagreat traſt in him, _ - 

and this appeares likewiſe by the book of 18, H. 6. fot. 23. that the ©2dinary is 0.3 
not to be charged with payment ol Debes, bar onely to dflleibate them in pious u- 8 
ſes, aud this continued ſo, untill the Statue of Weſtminſter. 2. capite 21. by 21 

by which it is oꝛdained, that the Ozvinary ſhafl anſwer fox the debts of the taceſtate, 

fo karre, as the goods ſhall amount unto, in che ſame manner, as execucozs were to Stat. of . E. 3- 
anſwer, in cafe of a (Ui made, neicher the Dwinavy, nog the Adminiſttatoꝝ could cap 11. 
habe any action of Debt, to recover a debt due to the inteſtate, befoze the Statute 


of 31. E. 3. capite 11. which gave the ſam to them, in the ſame maner, as Exe⸗ 
B 2 cuts | 


— — 
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cutoꝛs might have, they were onelp befoze to have the goods, of which the inte ſtate 
dyed pollelled, and ſo by this means, the taking of Letters of adminiſtration became 

Srer 4. E. to be chagable to them, and with this agrees F. N. B. and by the Statute ot 4. E. 3. 
c., cap. . an Adminiſtratoꝛ map have an Action ok detinue, foz goods taken away, in 
the like time of the intcltate, the Oꝛdinarp, is an Dfficer, in caſe of necellity , and no 

Law will cranſferre this upon the King, fo2 he is the ſupreame D2vinarp, and hath 

Juriſdiction over all Opdinaries ; and although the King may pꝛeſent unto a 

Church, per he ſhall not Collate, admitt, noz inſtitute, fox he cannot cxercile the 

11.H,7 fol. ſpirituall function, neither can he grant Letters of Adminiſtration, che D2dinarp is 
12.and 9.E.4. hut an Dfficer under the King, foz the Ring ſhall not be appointed an Dfficer by the 
8 Law, to have the cuſtody of any goods. It appears by the Book of 11. H. 7. fol. 12. 
3 if a man dies having goods , in ſeverall Dioceſes⸗ here it belongs co the Archbi ⸗ 
fol. 3 * ſhop, to grant Letters ok adminiſtration: but if he have goods in ſeberall Pꝛorin- 
Cawdries caſe. ces, there it belongeth, to both the Archbiſhops, to grant ſeveral Letters of Apmi- 
niſtration. In Cawdries caſe Coke 5. part. fol. 3 4. it is there agreed, that the King 
map take a Reſignation of a Benefice, toz that he hath the guthozitie of the ſupzeam 
©Owinary, but he is not comedvle wich admiſsion, and inſtitution, this being but 
matt er of cruſt, repoſedin the Ozdinary, and matter of charge, not of any pꝛolit, 
and the King map alſo by the Law beſtow Dffices , bnt he himlelf cannot be an Df- 
ficer, as appeares bp 1. H.7. fol. 31. a common perſon mult demand his rent befoze 
be can take any ad vantage fo2 the non-payment of it, but it is not ſo in caſe of the 
King; as to the ſentence in this caſe, given at Vork, there was no fault at all in 
this; the queſtton there controverted, was, whether a Mill, o2 no will, and there 
being no will, it belonged ts them to grant Letters of Adminiſiration : the King 
is not bound to make letters, ad colligendum bona defuncti, (es the Opdinary is) 
neither is the King bound to diſpole of the goods of the dead in pious uſes. Ik the 
King bzings a Quare impedit againſt the Biſhop, and recovers,he ought not him⸗ 
ſelt, co make an admittance. but muſt ſend his TUzit to the Biſhop to doe it: here in 
this caſe the adminiftration granted by the King is not good, in regard that he cau- 
not take care of the goods of the dead. As to Pyelivents, there are 100. Pꝛeſidents 
in point, that in ſuch a caſe the Archbiſhop ought co grant Letters of Adminiſteati- 
on. Williams Juſtice, if a man dyes inteſtate, having goods in both Pꝛovbinces, 
the one Archbiſhop ſhall grant Letters of admintſtration of che goods within his 
Pꝛovince, and the other Archbiſhop ſhall likewiſe grant Letters of Adminiſtration, 
of the goods within his Pꝛovince, both of the Archbiſbops here having particular 
Jurildiction, and power to grant ſeverall Letters of Adminiſtration: and although 
the King be the ſupꝛeameſt Oꝛdinarp, vet in ſuch a caſe, he cannot do this thing; as 
the ſupreame Oꝛdinarp, the King may grant Letters of adminiſtration, but he can- 
not be an Adminiſtratoz, the Court of Delegates cannot pzonounce any ſencence of 
Excommunication , and this point we have here adjudged againſt the Court of De- 
legates, that they cannot doe this, neither have they power, befoze them, to pꝛove 
Brackenburies Wills: alſo the power of the Judges Delegates, eſt poteſtas delegata, corrigere, 
Caie. non exequi, they have Power there, to examine, but not to cozrect. It was one 
Brackenburyes caſe here in this Court, where this matter came in queſtion, concer⸗ 

ning the Court of Delegates, and the chicfe point in that Caſe infiſted upon, was 

this, whether the Judges Delegates might grant letters of adminiſtration, oz not, 

and adjudged, that they could not grant letters of adminiſtration - they having no 

power ſo to do: this being a new Caſe, and the Doctozs of the Civill Law diffe- 

ring in opinion amongſt themſelves, the Court pꝛonounced no abſolute Judgement 

in this caſe, but upon the Arguments, the better opinion ofthe Court was, that the 

Judges Delegates could not grant Letters of Adminiſtration, and then conſequent⸗ 

ly, che Plainciffe no wapes intituled to have this Action, though divers Pꝛeſidents 
were pꝛoduced, and ſhewed to the contrary (S) that they had granted Letters of 
Admintſtration, and ſo without any further opinion delivered in this Caſe, the ſame 

was adjourned, and not ſpoken unco againe. 

The 


1. H.. ſol. 31. 
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The Lady Billingſiy Plaintiffe, againſt Herſey 
Defendant. 


Entered, Trinity 9. Fac. B. R. 
5 Rott. 916. 


| Nan action of Treſpaſs, fo cutting down, and carrping away of certain frees, Treſpaſſe for 
upon Not guilty pleaded, the Jury found a ſpeciall Herdict , upon which the caſe cutting down 
appeared to be this. That one Roger Leake, 39. Eliz. did make a leaſe and and carrying 
grant of his anno}, Farme, and Capitall Peſſuage, unto one Stafferton, with all w. "= 
the emoluments, profits and appurtenances, together with all the Woods, aud Un- 
derwoods, there growing, and all the trees, excepting 6. of the great Trees) Ha- 
bendum kfoꝝ Fourty years, rendring rent, with free liberty to fell, and cut down, 
at any time during the terme, with a Covenant, on the part of the Leſſee, to leave 
Mood on the Land, at the end of the terme, to the value of 10.1. the Leſſee aſſignes 
this over, and by meane allignements, the ſame came co the JPlaintiffe „ who al 
ſignes it over unto Herſey the Defendant (with an exception of the liberty of fel- 
ling and cuttingdown) the Defendant the aſſignee cakes away timber trees „ fo} 
which taking, the Action of Treſpaſſe was bꝛought, and this appeared to be the 
Caſe upon the ſpeciall verdict. It was urged foz the Plaintiffe , by Walter and 
George Croke, that the Action of Treſpaſſe well lyeth, wherein the queſtion con- 
ſiderable is, whether the firſt Leſſee here, hath a eſpeciall, and abſolute Intereſt, in 
the trees, 02 not, o2 but onely as a Leſſee ; in this Caſe the Leaſe by mean aſſign- 
ment came to the Lady Billingſly, and her huſband, who had the ſame, as in the 
right of his Mike, and they aſſigned this to Sir John Herſey ( excepting all the 
TAoods and Under-woods whatſoever, ſtanding, growing, and being, in and upon 
the Pꝛemilles, together with kree liberty, egreſle and regreſſe, to fell, cut down, and 
carry away the ſame at all times, during the ſaid terme. In this cale, the Leſſee 
hath by this Leaſe, an abſolute grant of the Trees, and not to be, as a demiſe of the 
Woods, with the Land: the Queſtion here ariſeth out of the words of the Leaſe ; 
and therefoye the effect, and true meaning of theſe wozds, is to be conſivercd ; the 
wozds being (and all the Woods andUnder-woods, and that it hall ve lawfull foz 
him, to fell, and cut down the ſame, at any time during the continuance of the term, 
(excepting 6. of the belt Dakes ) and all this is put in another clauſe in the Leaſe 
by it ſelf : TUhether he hath here an abſolute intereſt, and pꝛopertp, in them, either 
to ſell, oz to make any other diſpoſition of them, at his will and pleaſure, oz onely a 
ſpeciall interreſt (S) as a Leſſee onely, and ſo to have onely by this clauſe, his ne- 
ceſſarp bootes, as houle-boote,hay boote, and fire boote. As to this, by the wozds, 
and the true ſenſe, meaning, and conſtruction ofthe Leaſe, the Leſſee hath an abſo⸗ 
lute p2operty in the Toods, and trees, and that the verbes in the leaſe, of demiſi, 
dedi, and to Farme Let, notwithſtanding they are joyntly expꝛeſſed in the Leaſe, yet 
they ſhall be taken, and couſtrued, diſtcibutive, and ſo to referre, the wozds of De⸗ 
mile, to demile, and the woꝛds of grant, unto grant; by theſe wozds in the Leaſe, 
there is a full and expzeſſe grant of the Cloods, and trees tothe Leſſee. Ik this had 
been made to a ſtranger, oꝛto the Leſſee himſelf at another time, after the leaſe,none 
would deny, but that theſe wozds, would well carry a poperty with chem, and be- 
ing here inthe Leaſe, it is che ſame, his intent being here apparant to paſſe an abs 
ſolute pꝛopertie, and intereſt in them: and co infozce this, here are wozds of grant, 
and alſo, co have free Libertie,co cut the trees down, and this doth very plainly ſhew 
his intent co be lo, the exception alſo here, doth thew the lame, this not being accoz⸗ 


ding 


5 IM 


ding to the uſuall exception in ell Leaſes ; to except all: but here the exception is 
onely of 6. of che beſt Trees; alſo the next Covenant in che Leaſe doch plainly 

ſhew this to be ſp, fo2 the Leſſee by this. dach Covenant to leave upon ide Land, ac 

the end of his Leaſe, as much wood as ſhall be wo2th 10.1. ſo that lay all cheſe parte 
of the leaſe together, it appeares in ſome clearenelle, that che Leſſee was to have 

1 Objeqtion. 1 abſolute pꝛopertie; and intereſt in the wood and trees. As to the Dbjeccion 
made, That here che Leſſee hath libertie giben co him, to fell, and to 
Reſp. cut down, but not to carry away, and therefoxe he hatch no pzopertie; It was urged 
in anſwer to this, that if there had been ſuch a clauſe added, fo; to carry away, this 
had been a very idle clauſc,fo2 by the leaſe thus made, the Leſſee hath the poſſeſsion, 

the which poſleſſion,gives unto him this liberty, of catrping away, being cut down; 
otherwiſezit were, if be had not the poſſeſſiou. As to another Objection made out of 
bien *(Habendum)the ſame bting, to have the Panna, & f arme, and all other the pre- 
milles befo;e ſpecified fop 40. years; that this doth ſhew his intent to be, that the 
Leſſce was tohave this only, as a leaſe. It wasalleadged in anſwer to this, Chat tue 

Reſp. Habendum referregonely to the Land, but not to the wood, in which he had a pꝛo- 
tie, and which was not demiſed unto bim, he having the ſame , by the words of 

grant, here in this caſe, the Leſſee hach a particular intereſt, granted by the wozds 
of the Leaſe, being, demiſe, and grant, and ſo he ſhall be ſaid co be a Leſſee of the 

Land, and a grantee of the Trees, and ſo ſhall have ihem, as a diſtinct intereſt in him; 
he bach a ſpectall , and a diſtinct intereſt in the Trees, not as a Leſſee, 

but as a Grantee ( ſo that he ſever them ) but not befoze ſeverance. 
15 As ts the caſe urged foz the Defendant, of 23. Eliz. Dyer. fol. 374. placito 
e : _ * 18. where a leaſe was made of a Farme, aud of divers cloles to the ſame belonging, 
ee by the wozds ol Demile, grant, and to farme let, together with all, and all manner 
timber wood, under · wood, and hedge-rowes, thereunto appertaining ( excepting 
the great Dakes, growing in one ot the cloſes, and about the F arme houle) chere ic 
is queſtioned, whether the Leſſee map cut down, and ſell the timber trees, nat exe 
cepted, there adjudged, that he could not. As ta this, the cale there differs , from 
this caſe now in queſtion, in this, there is the clauſe , That it ſhall be lawfull foz che 

Leſſee ta cut down , and to fell , at any time during the terme; but 
there is no ſuch clauſe in the caſe of 23. Eliz. Dyer. It was urgen by Davenport 
and Velverton fo2 the Defendant, that by the wozdsand meaning of the Leſſoz , ngs 
thing doch palle unto the Leſſee, by wap of pzopertie,but onely as a Leflee, but if this 
clauſe had come after the Habendum, it might then have alteren the caſe : Jt is 
then to be conſidered whether the clauſe, fo2 cutting downe, ſhall make anp alterati⸗ 

on in the cale. It wagurged, that it ſhould not; that this doth not at all enlarge 

-. thefozmer woꝛds, being onely by wap of diſcharge of che partie, as to the action of 

waſt, to be bzought againſthim. But admitting, the Leſſee here hath a ſpeciall in- 
tereſt, then the queſtion will be, when he cuts them, whether he may take chem 
awap, without ſpeciall woꝛds. Dodderidge Juſtice, demanded whether the Jury 

had found, chat the Leſſo2 had taken the 6. trees, by him excepted. Jt was anſwe⸗ 

red, that this was not ſo found. Dodderidge then demanded, in whom the election 

ſhould be : as to this, the Leſſo2 here ought to make his election of the 6, trees 

excepted,and befoze he hach ſo done, the Leſſcehath no intereſt at all in che reſt, and 
Note the dif- here the difference will be, where theexception is, of ſo many trees upon the ground, 
ferences ?9 to be cut down, and taken, within acertaine time, and where not, within which 
trees by che time, theleſſo2 hath bis election, but not after the time determined, without any eit. 
Leſſot excep- ction made, after the time paſſed, the leſſee then map elece, and cut down, leaving che 
reds number of the trees excepted, ftauving fo2 the Lelſoz. In Foſter , and Spencers 
Caſe, cited in Sanders caſe, Coke 5. Part. fol. 12. where Leſſee fo peares aſſigus. 

Fefler , and ober bis terme, excepting thetimber trees. and afterwarvs the trees were cut down, 
Spencers caſe, the action of waſt held maintainable againft the aſſignee: fozthac this exception was 
ciredin Sar. void. Croke Juſtice. By the exception here of the trees , he hath excepted ſuch 


CET -s things by this, ẽs he might except, and have, by reaſon ol the trees, as the 
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iht trees, and Acorns. . Flemming chief Juſtice. The fole , aud chief point in 
this caſe reits upon the trus conũruc tion of thele mos in the grant, and how farre 
they ſhall ve extended, in point of intereſt, and whether bychele wen, there be on- 
ip a Liberty, eg an intereſt given : whether theſe wos ia the leaſe , all amount 
unte a grant of the trees, op onely a liberty thereby given to the leflee, to cut chem 
don, withouc being inp! faz che lame. As ro this, e (atere®, by thele 
wwozds doth paſſe uno che Leſſee, he bath onely a liberty to felh, during the cerme;and 
if be das not foll them during that time, they chen remaine annexed, and united unta 
the inheritance ; by choſe wozds, there is onelpa libertp given to him to fell, which 
woes do atyounc unto no moze, then this, io make him diſpuniſhable in an action of 
waſte, fo2 this his ls doing. At a man doth bargaine and (efl © another, lo many 
trees, ta be by hin cut down, within 6. yearesafcex,if he doch not cut chen down, 
and ſo ſever them, within che time limited, the bargaine is then at av end, 
inn they hall be in Judgement of Law, roaunexed unts the inherit ance, in 44. E. 3. 44. E. 3. 
the Lell excepcs certain trees, to be cut downe within tmo peates; the Leſſec there 
came unto him, and did requeſt him, to make his eleccion, which he div retule to do; 
it is there held, that the other may cut down,leaving the number of trees excepted, in 
this caſe here, he ought ſo to have dene; and where the election is made at tees ex- 
coped, if che other cut |downe, he is co ſhew that they are none of the trees ex- 
cepced : which here he hath not fo done. Dodderidge Iuſtice , asto the caſe now 
in queſtiou, che leafe here is with theſe wozws; of vemile, give and grant, che land, 
and trees, wich liberty to cut, and fell, &. the firfl point conllverable , in this caſe 
is, whether the trees, by theſe wozws, ſhall paſfe uncothe Leſlbe, ſeverally., as by 
wap of grant, and whether by theſe wozds, the Leſſee bach a ſeverall,, and diſtinct 
property, in the trees, the leſſce, by theſe woꝛvs. hath no diſtinci iutereũ in the trees: 
the wozd (grant) in the leale, is the onely wozd,thac ſhoulp bes this: but this wow — 
tannot do ic here, the ſame being coupled, and conjoynev with the wozd, demiſe, and 3 | 
ſa is the caſe befozeremembyedin 23. Eliz, Dyer. fol.374* placito 18. that caſe, liel 874 
path onely differ from this in the exception there, and here, in this caſe : bu. 
there ic is ruled, that nothing voch paſſe, by the wos (grant) by it ſelf, becauſe the 
fame is jopned with the wozd (demiſe / Ak a man doch demile , give , and grant co 
another, and to farme let a houle,and a ſtock of cattell, and oe houGololtulfe, chele 
wozds ſhall not enure, to make the ſame a grant of the houſholdſtaffe ; he ſhall oue- 
ly have, and enjoy the ſame by wap of demiſe, and not otherwiſe , and this caſe J 
have ſeen iu a manuſcript of my Lozd Dyers book, where it was ſo held, but not in 35.H.8.Dyer 
| the pyincedbook; 3 5. H. S. Dyer fol. 56. placito. 15. there is ſuch a leaſe made in ol. 56. placi- 
pore, where a mandoth make a leaſe of Land, and of a fock of ſhrepe, as to the 
wods here, in this principal caſe (with liberty, to cut. &c. thele wojds do not give 
unto the L eſſee, aup pꝛopertie, 62 intereſt in the trees. It a man be ſeiſed of lands 
in che right of his wife, and he ſells certain trees growing upon the land, befoze ſeve- 
rance of them, the hnsband dies, the graucee, oz vendee, ſhall not now have them, 
which p20ves; that by the ſale, there was no diſtinet intereſt in him, to whom they 
were ſold, and granted, befoe ſeverance of them, but wben the huſvand dies befoze 
feverance, the vendee hath loſt the benefit he was cs have had, by the ſale, oz grant; 
Foz that then were not asperſouall chattells, in him, befoze ſeverance, and fo is the 5270-4191. 
book of 1 8. E. 4. fol, 6s. and fol.21. and Perkins in his Chapter of Grants. fol. 13. Lia Chapter 
placito 58. if tenant iu taile, ds give, oz fellcrees , growing upon the Land, and Granrs.fol.13 
dyes befoze ſeverance of them, and his ile enters, che doues, oz beudee, ſhall not Placito. 39. 
have chem agaluft che iſſie - and if he cut chem down, an action of creſpaſle lyeth a- 
gainſt him : ſo chat no pzopertieby che gift , oz lale, is in che party co whom the 
gift, oz ſale is made be toe attuall ſeverauce of them. Il a man doth grant, 02 ſell 
trees growing upon his land ( ox to himſeik, a certain number of them, be 
which doth except che trees, is to have his election, and if there be a time limited fo; x 
to doe this, during this time, he hach, he is to make bis election , but if he let 
this cims ſi(p,wichouc making of his election, then the other, Hall have the election; 
but where there is no time certain limited {01 the election to be made, and he doth 
no! 
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doth not elect, which of them he will have to be leſt Ganding ; it is doubciall in this 
cale whther the other may elecc, but it is a cleere caſe, that if the Leſlce doth requeſt 
the Leſſo2 to make his election, which trees he will ha ve, and he doh refuſe co elect, 
there the Leſſee oz Gꝛantee ſhall have the Election, leaving the number of Trees 
excepted foz the Leſſoz ; but where no ſuch requeſt is made, noz time lumit ted fo? 
the Leſſo2 toelece, there it is doubtful whether the Leflee:o2 G2antee mapelcce and 
tut, leaving the number excepted. | Ik Leſſee fo; pears aſſigns over his term, ex⸗ 
Foſter ze LCepting the Trees, this is a void exception, as it was ad judged in Foſter and Spen- 
Spencers cers Cale, befoze remembzed ; otherwiſe all Leſſees would have che benefic of 
Caſe. the Trees, by ſuch an exception in their aſſignments; .foz pzeventing of which, 
this was there adjudged, to be a void exception. Crook Juſtice. ' There are 
many difficulties in this Caſe; Firſt, the leaſe made umto Stafferton, with the 
liberty; in maner as is befoze expreſſed 2: The Trees here: hy:the wozds in the 
. leaſe clearly, do not paſs dil · joyned, but con jopned with the bend r: M a man dot b 
* demiſe and grant ahouſe, and his Utenſils there, this is ovelyXvdemile of all; but 
if ſuch a grant had been, by a ſublequent clauſe, there the ſame ſhould paſs dil- 
jopned from the thing leaſed, but not as this pꝛincipal caſe is, the ſame being all 
in one and che ſame clauſe: Jf a man makes a leaſe of certain land to one fo2 
pears, and afterwards he grants oz ſells che Trees on the land to che Leſſee, with 
liberty to cut theill down at any time during the term, and afterwards he doch lur⸗ 
render up his leaſe unto the Leſſoz ; notwithſtanding this his ſurrender, he may well 
cut down aud cake theſe Trees during the ſaid years ; and herein the difference 
will he, where the Trees are conjopned and where diſ - joyned from the teim in 
point of Intereſt. In the firſt, ik he ſurrenders befoze taken, the benefit is loſt ; 
otherwiſe where theyare dil⸗joyne d, there the reference ſhall be to the effinction of 
the Term, in the munber of pears: As where a man doth grant unto another, 
Trees growing upon his leaſed land, with a power to cut, in this caſe he may well 
cut aud take them, after a ſurrendcr by him made. As to the point of election, the 
leſſoʒ is to have the election of the trees by him excepted, and he ought to make his 
election of them in time convenient ; otherwiſe the law will impute a Laches co 
be in him, his foze-flowing of this, (hall not be any impediment to hinder the other 
of hisp2ofic, fo that the Leſſoz here, is to make his election in time convenient; 
and if he do not ſo, the Leſſee may well cut, and leave fo; the Leſſo2 ſix Trees 
growing upon che land, accozding to his exception: Ik a man grants unto ano- 
ther Common, in bis ground, after that his Coin ſowu be cut and carried awap, 
if he will not cut his Con, pet the other {hall have his Common. As to the ex⸗ 
ception of the Leſſce, upon his aſs!gnment of all the Trees, this erception 18 
void (but yet not void to all purpoſes) it is void as to the wozkingof any pꝛe judice 
unto the inheritance, but pet in this reſpect the ſame is good, fo2 by foꝛce of this, he 
may well cake the annual pzofits, as Acrons, and the like ſuch pꝛolits, the Lellee 
map well except to himſelf;but by this his exception he cannot ſever and cut down the 
Trees, but he cannot except ſolum & fundum, where the Pouſe and Trees are, 
becauſe this belongs to the Leſſoz. Jf a man doth demiſe, grant, and co farm, 
let a Tloſe, and aHouſe upon it, with liberty co him given to take the Tiles and 
Lead off the ſame, omni modo quo legitime poterit, he map take here and pull 
down, but otherwile it will be in the cate of a Wood ; if che Timber and Tiles 
of the houſe are granted to him, he may well pull down and ſell the Timber; and 
ik he grants the Cloſe ober to another (excepting the Pouſe) this is a good cxcep» 
tion, becauſe the leſſee bath in this a dil · jopned intereſt: If in this pꝛincipal caſe be 
had excepted ſuch oz ſuch a Tree, this had been a good exception; but this general 
exception of all Trees, is clearlp naught, and that Judgement ought to be given 
_ fo2 the Defenvanc, and againſt the Plaintiff, Fleming chief Juſtice. The leſſee 
here hath no (everal intereft in the Trees, by the wozds of che leaſe ; this wozd 
Gzant, is a uſual wod in all leaſes : If a man do bargain, ſell, and grant his 
Manno with an Adbowſon to the ſame Appendant, the Church becomes void, be- 
foze the Jurolment the bargainee ſhall not have chis Pzeſentment as a graut 5 the 
ame 
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ſame, by the woꝛd (Gzant) but he ts to have all by the bargain and ſale, and then 
he can have ns right co this Pzelentmeat, bekoze che Inrolment of the Deed, and 
lo it hath been adjidgeo - If in this pꝛincipal caſe, che lame was by grant onely fo2 
ſo many pears,this woulv nothing at all aid bim; what then ſheuld help him is co be 
- conſidered, whether as it hath beeu urged) che clauſe in the leaſe, by which li⸗ 
berty is given unto him to cut down, whether this hall aid him oz not; this clauſe 
here as it is, can no ways at all aid him, foz notwirh4anving this clauſe, chey be⸗ 
come not Chatcels until they are cut down: It a man doth leaſe his Pannoz to 
another, with a ock of Sheep, theſe are Perſonals: Jf a man doth demile, 
grant and to farm let theſe Perſonals, he ſhall here have them no otherwiſe then as 
a leſſee ; but here in this caſe, (as it was urged) he bath full liberty given him to 
fell them, at anp time during the term; yet theſe are not ſo in him, as any di-- 
ſtinct and ſetled intereſt; pzeſently, befoze they bee cut down herc, they are as 
Chattels reals, annexed unto the Jutereff, and they are not, noz can be, in Juvg- 
ment of Law, Perſonals, befoze ſeverance : In the next place, the time is conſt- 
derable when the Leſſee may cut them down, and this reſts upon the point of ele- 
ction, by reaſon of the Leſſozs exception of ſix Daks: If a man gives to ano- ' 
ther the beſt Doſe in his fable, the Dono! here ſhall have the election; in caſe of a be- 
riot, the ſame is ts be the beſf beaſt, here, he who is to have the benefit of the ſame, 
is to have the election, and that ſhall be laid to be the beſt, which he thinks to be the 
belt; and a crooked Tree map be the beſt fo2 ſome uſes : The next matter bete 
conſiveravle is, the time within which the Leſloz is to make his election of the ſix 
Daks, by him excepted; and this ought to be made in convenient time, ſs that 
his llackneſs do not pꝛejudice and hinder the other, from making of his benefic. 
Af a man be bound by Bond to grant an Advowſon to another, he now hath liber⸗ 
ty all his life to do it; but if the Church vecomes void, then he is to do it pꝛeſent- 
Ip, his liberty being gone and determmed: Je the Leſſee do come to the Leſſoz, 
and requeſts him to make his clection, and he refuleth ſo to do, his election, by this 
his refuſal, is clearly gone and determined; and this is che beſt and ſureſt way in 
ſuch a caſe, fo the leſſee co come and deſireche leſſo2 co make his election, N and if 
be then refuſe, his election is then at an end, and the other map elect and cut down, 
leaving the number ſanding accozding to the exception; by this leaſe, and the 
wo2ds in the lame, nothing doth bere paſs ſevered fro:a the land; as ts the Aſ- 
ſiguments here, this liberty of cutting is not aſſignable over, the Aſſignment here 
is of all, and the exception of che Trees in this Aſſignment is clearly void, and by 
this exception, he could not ſever them which were conjoyned befoze ; he had here 
at ehe firſt ouelp a liberty of cutting, and therefoze alter ſuch Aſs1gnment made of 
the whole, he could not make any ſuch exception of che Trees, as in this caſe was 
made; but if he had alli oper bis whole term but one Wer bere ſuch an ex- 
. 


ception, there the ſame exception might be good, in regard ere there is a pꝛi⸗ 
vity remaining between them, and not wholly:nefttoyed ; but otherwiſe it is, where 
che aſſignment is made of the whole term, fo2 there no pttvity remains; and ſo as 
this cale here is, the exception of the Trees, upon this Alignment, is a meer boi 54 
exception, and this liberty now ſhall go with the pꝛivitp of the land; but theſe re- 


mainedas a Chartel-real at the beginning, and lo continues till the end, aud uncl 
ſeverance; and ſo Juvgement ought to be given foz the Defendant, and againff the 
9laintiff : Bud it is very apparent, and that by the agreement of the parties them⸗ 
elves, that the Lady Billingſley was to have had the Trees; and that this which 
is here done by the Defendant in cutting of them, concrary to their expzeſs,agree-. 
ment, was not well done vp him, neither had he ſhewed anp Rod ranſciente in this 
bis ſo doing; hut now the matter here in Court vebared, is nan point in Law,aud 
as this caſe here is, the Law is with him; And fo by the rule of the Court, Judg- 3 
ment was entred for the Defendant, Et quod querens, nil capiar per Bfllam: fendant, vc. 
And this Judgement, upon che Arguments of the Judges, was given and entted. 
Termino Hillarii, 10 Jac. B. R. „ e 
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Scrivin Plaintiff, againſt Wright 


Defendant. 
NMabem Corps 'Criven had a Judgement againſt Wright in an Action of Debt, and foz this 
— bad him in Execuelon in the Kings Bench; afterwards he removed himlelf by 


Her into the Chancery, and ſo upon this he was committed ts the 
et: Afcerwards he red a Releaſe, to be fozged, whereby 


2 — 2 * unto him the ſaid Execution: This Releaſe was ſdewed and 
— 2 by che Watters ef the Chanterp, there he pzocured an Audita que- 
rela, aud a Scire facias againſt Scriven, returnable at n the 3 
fo chem cauſe why be ſhould not be diſcharged of and from the laid Execution, and 
fo be was Bailed bp fone Knights of the Poſt, and ſet at liberty ; and the Court 
of rhe Rings Bench being — of this: Williams Juſtice, there is no Book 
in the law to warrant ſuch Þzocc that upon a Judgement given in any of 
the Kings Courts, an Audita quere ſhould ie, and a Scire facias upon this re- 
tutnablb in the Chancerp, buconely in the ſame Count where the Judgement was 
5A 02 that they have the beſt knowledge of all the Pꝛaceedings in the ſame 
aſe, the matter dende ng befoze them; but if the Judgement had been up- 
ate-Raple, oz Statute⸗merchant, there in ſuch a 
bave vl returnable in the Chancery, to ſhew cauſe why be 
e 
. » and may . tis 
the diference in ſuch Caſes to be obſerved, and herein all che Judges did cleariy a- 
gte buch him: —4 Cale between Roſs and Pope in Plowdens Commen- 
crits, fol. 72. was Cited to this purpole. Afterwards, the truth of che matter be 
ing madekuown t v, wnco the Lon Chancelloz, and allo che fraudulent 
dealings and pꝛotee dings of . in o the ſaid Releaſe, and 
ſo thcreby endeaveziug to avoid the Execution upon the ement, 
Scriven had againſt him : All chis undue pzactice appearing te the Lo Chancel- 
la, be did hereupon.caft hin: and bis out of che Court of Chancery, aud left 
bim to the Common law; and upon this, 


— befoze in Execution in che Mar⸗ 
ſhalſie: Lelverton moved te; Scriven, to have Wright again in Execution upon 
the fitlt Jungtment, and upon this the Rule of the Court mas, Quod remancar 
hic in Executione, ut prins ſuit, n unto the former Judgement. 


Miller Plaintiff, againſt Buckdon 
Defendant : 


I? the CA foz wos ſpoken by the Defeudaut of che Plain- 
tif, vader yang to be this: The Defendant. aud another, having ſome 
th about the death of a chilve of one n was Jately dead) che 


Action Caſe 
for words, 


was — 4 — 


* 


wa e 


N 
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no un juſt cauſeſhewed of the death ol the childe, and ſo theſe wozds no ways ſcan⸗ 

dalous unto the JPlatneiif, and fo by conſequence not Acttonable. Velverton Ju- 

ſtice, & Fleming Chief Juftice. Theſe wo2ds clearty are not acttonable, thep 

being coo general; bur otherwiſe it had deen, if an untimely death, with violence, 

had been ſbewed when che woꝛds were ſpoken: This Caſe was lately here, two 

Priloners being in Execution in the Parſhalſie, and there dyed, The Cozoutrs 

lat upon them, and foz along time they would not linde it orherwiſe, but chat they 

were ſtarved to death; and that ſo the party, who had them in Execution, was 

the cauſe of their death; but afterwards they were better adv(fed,there being na un⸗ 

juſt cauſe of their death: And though he was the cauſe of their Fmpziſonment, be⸗ 

ing in execution, at his Suit this was a good and a juſt cauſe, and they could not 

linde that they came to any unjuſt death by violente; ſo in this Caſe, theſe wozds 
are not actionable, becauſe it is not ſhewed that the party dead came to any unjuſt 10%, 0p" 
and violent death, and ſo the whole Court agreed clearly, that as this Caſe is, fhe "rey | 
woꝛds are no ways ſcandalous, and ſo not Actionable, and ſo the Judgement of the Er quod que- 
Court was fo2 the Oefendant, and che Rule entred, Quod querens, Nil capiat nt, Ne capr- 
per Billam. | | | at per Billam. 


Chamberlain Flaintiff, againſt Ewer 
Defendant, 


Entred Trinit. 10 Fac. B. R, 
Rot. 931. 


1 an action of Covenant : The caſe appeared to be this, Tenant fo; thꝛee lives an gion ot 
(his own life being one of them, makes a Leaſeto Ewer the Defendant fo2 fix Covenant. 
pears, who made a Leaſe at willunto two men: Francis, who was Tenant fo2 

thee lives, dies, the two Tenants at will, be then in poſteſsion of the Land, 

che Tenant foz years, fo2 and in conſideration of 400 l. to him paid by the Pains 

tiff, ſells all his Eſtate unto the Plaintiff, ſhewing the whole matter unco bim, and 

how that che two Tenants at will did claim onely at will, and to his aſe, and then 

ſets fo2th the death of Francis, who was the Tenant fo? thiee lives, and that he, 

virtute cu jus, was ſeiſed of the Free hold foꝛ term of the other lives, as an occu⸗ 

pant: And he being lo ſeiſed, did aſſign, ſec over, bargain, any ſell to the Plain 

tiff all his Eſtate, Right, Title, and Intereſk in the Land, to have and ro hold 

this unto him, foz the lives then in being, and vid further Covenant, cha! he dad 

lach an Cltate in the land, as would well warrant the ſale fo by him made, and 

that he had full power and good auchoztcy to do this: And did kurther Covenant, 

to make him after wards ſuch further and better aſſurance, as his Concel ſhould 

adviſe, de termino prædicto: The matter in Law was, CAhether upon che death 

of Tenant fo thzeelives, Ewer the Defendant had any greater Eſtate in hnu, 

then fo2 years; this being adjudged againſt him, that he had onely an Eftace fo; 

pears, and that the Tenants at will ſhould be the Occupants, and upon chis che Where a Te- 
Plaintiff bꝛougbt his action of Covenant againff the Defeyvant, lo; not perfazm nant claim. 
ing with him, in making of his Bargain good, accopdifig to his Covenant: In ing "op | 
this caſe, the whole Court were clear of opinion, chat notwithftanving the two then at will, 
Leſlees at will, did enter, and claimed the land onely at the well of their Leſloz (who ſhall be ad- 
was the Tenant foz years) vet upon the death of che Tenant koz clyee lives, the iudred to be 


— 


law ſhall now make ſuch a pꝛeſent change and eltetation in their eftare, that the lat ape 825 

ſhall now ad judge them to be in poſſeſsfon of the land, as Occupants ; fo where though ic be 

the actual poſſeſsion is, at the time of the death of the Tenane fo nee lides, there contrary co 

the Free-holv ſhall ſetele and remain to be. As touching another Point which was bis et 

moved, Whether the leaſe fo2 ix years, behere be this quite gone and determtnev, u, by opera. 
„ 2 


option of Law. 
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8 02 not. As to this, the Court were clear of opinion that the leaſe foz pears did ill 
remain in fozce ; and chat the Leſſecs at will ſhall have this Eſtate by Occupancp, 
in che nature of a Reverſion, expectant upon the Leaſe fo; years ; but the Judges 

all agreed in this, that if che Free · hold had come to the Tenant ko; pears, and fo 
had been both in one and the ſame perſon, there the term ſhould have been dꝛowned 
bythe occeſſcion of the Free-hold to the ſame, both which cannot (and, and be toge⸗ 
ther, in one and the ſame perſon, but the leſſer muſt needs be dꝛowned in the greats 
er, Croke Juſtice. Ik the Leſſee fog years be ouſted , and afcerwards the 
Tenant fo! th2ee lives dies, here the Diſſeiloz ſhall be the Occupant, and the Law 
will now turn his w2ongful eſtate which he had by diſſeiſin, into a rightful Eſtate, 
as en Occupane. Williams Juſtice. Jfa Tenant foz the life of another; makes 
a Leaſe foz pears, the remainder foz years, Tenant fo years enters; then the Te- 
nant fo2 the others life dies, here the Tenant fo2 years (hall be an occupant, and pet 
his term fo years not dzowned, by reaſon of the mean remainder foz years ; fot in 
ſome tales a term foz pears, and a Free- bold, map well ſtand together in one and 
the lame perſon: Foz if Leſſee foz twenty pears, makes a Leaſe to his Leſſo) fo: 
five pears, both are here in him (S.) the term and the Free- hold, aud this by reaſon 
of the remainder fo years, which is in the firſt Leſſee ; ſo that boch of them ſhall 
here be well in him, ſimul & ſemel, without any dꝛawing of the one in the other: 
If Tenant ko; an others life be viſſeiſed, and dies, the Fee-ſlimple here which he 
had gained by diſſeiſin, is converted and changed into a rightful Free-hold, and chat 
| by operation of Law, ſetling now the Free- hold fn him as an Dccupant ; and this 
38 H.6.f.38, is warranted by the Book of 38 H. 6. fol. 28. In the pꝛincipal caſe here, by the 
| opinton of all the Judges, the Tenant fo2 years map enter, and ſhall gave and ens , 
jop his term which is not dzowned noz extinct, by reaſon that the term and the Free» 
hold, gained by Occupancy, are in ſeveral hands, and that the Leſſees at will hcre 
in chis cafe ſhall be the Occupants againſt their own claim, and the Free-hold, by 
. - _ operation of Law, ſhall be ſaid and adjudged to be in them, volens nolens. At 
another time, Dyat moved the Court fox the Defendant, chat notwitchſtanding ths 
law be ſo, that zhe Tenants at will be adjudged in law to be the O ccupants, pet 
the Covenant of the Defendant is not here bzoken, and ſo the Plaintiff hath no 
. cauſe of Action, and that the Traverſe here taken to the Plaintiffs Title, is well 
taken and good. And as to this, if it doth appear in and by any Recozd, chat the 
Þlainciff hath no good Title to recover, then he ſhall be barred ; and ſo it is here 
in this caſe, fozhe had but a term fo2 pears, and he grants onely all his Eſtate and 
Intereſt. Williams Iuſtice. If a man will grant to anoiher his Mannoz of 
Dale, in the which he had nothing, and Covenants that he had good right to grant 
this, whereas he had no right at all, this clearly is a bzeach of Covenant: The 
caſe now in queſtion is, in an action of Covenant, and it is here expꝛeſſed, Quod 
aſsignavit, & eonceſsit, totum ſtatum ſuum. And this further, to have and to 
bold, foz and during the term of the others lives; and did allo Covenant, that the 
Plainciff ſhould have and enjoy this Eſtate, in this mauer to him granted: (whert- 
as he himſelf had but a Leaſe fo ſix years) The wozvs are Barganiſavit conceſ - 
fit, & aſsignavit totum ſtatum, & clameum ſuum, de & in: The ſatd lands, 

Habendum, &c. during the term and the natural lives of &c. and the words of 

the Cavenant are, Quod tunc habuit bonam auctoritatem, fo; to do ſo, and ta 

pals over the ſaid land, and the wozds of che Aſſignment are very ſtrong, being ol 

all the Eftate which, habui, habeo, vel habere potero: And this Eſtate ſo by the 

Defendant aſligned in this man2r co the Plaintiff, was alter the death of the Te- 

_ nantfo2 thꝛee libes. Flemming Chief Iuſtice. In this caſe here, clearly che 

Leale fog years doth remain, and is not extinct. Williams Iuſtice. Jt in this 
caſe he had onelp reſted upon the leaſe tog years, and gone no further, this had been 
then good, and no bzeach of Covenant. Flemming Chief Iuſtice. This is as 
plain a caſe as can be, all this being onely a Covenant, and a Covenant that he 
bad good power to grant the Land, and co make further aſſurance foz the laid term 


log the other lives, declaring unto the Plaintiff, beloze che grant, chat he * the 
| 1 ate 
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Eſtate in him fo2 che laid lives, which was not ſo, and (ſo a clear beach of Cove. 
nant, Williams Iuſtice. If a mau doth bar gain, and ſell to another, all his Eſtate 
in (uch Lands, to have and to hold to him fo2 thꝛee lives: Mere he doth fully de⸗ 
monſtrate unto him the Eſtate he ſhouls have, and which, by his Covenant, he 
ſhould en jop: If this Ella:e cannot be ſo enjoyed, this muſt ne eos be a bꝛeach of 
Covenant. Flemming Chief Iuſtice. The Defendant here hath affirmed to 
the Plaintiff, that he hav an Eſtate foz three lives, the which he paſſed to the 
Plaintiff, and Covenanted, that he fhould enjoy it, which now he cannot do, and ſa 
the Covenant vꝛoken; but otherwiſe it would have been, if he had oncly ſaid that he 
had had but a Leale fo: pears, and that this Eſtate he had aſſigned over to the Plain - 
tiff, Williams luſt ce. Ik a man have a leaſe foz years, and an Eſtate by Dc- 
cupancy comes uuto um, in this cale he map have and en oy the one oꝛ the other, as 
beſt plealeth him. Flemming Chief Iuſtice. If Tenant foz another mans life, 


makes a Leaſe foz years,wyich L eſſee fo2 years makes a Leaſe at will: the Tenauc 


koꝛz che others life dies, che Tenaut at will here, (all be the Occupant ; the Free- 


bold by operation of Lau is caſt upon him, but this he ſhall hold and enjoy, ſub⸗ 
jeceuuto the Leaſe fo2 years, fo? that he cannot have and enjop this eſtate of Free- 
hold, but in the ſame maner as the Tenant fo) the others life held and enjoyed the 


ſame, and he held the lame, ſubject to che Leale foz years ; but ik there had been | 


no leaſe at will made, then by che eſtate of Occupancy falling upon the Termoꝛ foꝛ 
years, the Free⸗holo is pꝛeſentlp in him, by operation of Law, and ſo by this the 
term foz pears is dzowned, extinct and gone. Williams Iuſtice. The Traverſe 
here taken is not good. Diat urged fo; the Defendant, that there is no beach of 


Cobenant here mentioned in the Oeclaration, and ſo the ſame not good: It is here 


ſaid, that they were the firſt which did enter, and lo were ſeized. Ut primi occu- 
patores - And this is no good pleading, but it ought to have been ſhewed that they 
did enter, Et occupa verunt. The whole Court againſt him clearly in this, that 
this is good; not withſtanding this Objection 3 It is here ſaid, that they, after the 
death of the Tenant foz the other lives. Primo intravetunt, & tunc, & extunc 
fuerunt ſeiſiti, in their Demeſn, ut primi occupatores: The whole Court a- 
greed the pleading to be good, and that the Covenant of the Defendant was bzos 
ken, and ſo the ]Plainciff had good caule of action, and ſo by the rule of the whole 
Court, Judgement was entred foz the Plaintiff. © . 


Nota, Upon a Trpal at the Bar, in an Action of Treſpaſs andEjectment, upon 


a Leaſe made by Hugbands and their Wives, foy tryal of a Title, and the ſame 


executed by Letter of Actozney, who by fozce thereof was to enter into che Land 
in queſtion, and their to deliver the Leaſe : The Leaſe and Letter of Actozney be 
ing pꝛoduced to be proved, it appeared to the Court, that the Leaſe and Letter of 
Attozney were onely ſealed by the Husbands, but not by their Mies, and chat 
the Attoꝛnep did enter in the name of the Husbands onely, and not in the name of 
them, and of their wives: By the opinion of the whole Court this was not legally 
doue, fo; that the Mives ought alſo to have ſealed the Leaſe, and the Letter of 
Actozney, and that the Entry by the Actoznep ought to have been in all their names, 
and foz this omiſsion the Plaintiff perceiving the opiatIn of the Court to be againit 
bim, became Non · ſuit, and by all che Judges the authozity given by the Pugbands 
ſhallnoe binde the Tlives ; and that the Wives here, not ſealing the Leaſe and 
Letter of Actozney, the ſame being to deliver a Leaſe made by them all, both by 
the Hus bands and Wives, whereas there was no ſuch Leaſe producer, ſealed by 
them all, and ſo the authozity given by the latter of Actoznep is meerly void, by rea- 
ſon that the Wives did not ſeal the Leaſe and Letter of Accoznep with their ipuſ- 
bands; aud in all this che whole Court clearly agreed, and lo the Tryal pzoceeded 
no further, the Plaintiff being Non ⸗ſuit. 
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Jodgement 
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Baker Plaintiff, past 8 


Defendant. TT - 


** N a ſpecial Action upon the Cale, fo2 being interrupted in the in joyment of 
upon the caſe L Common: The Cale appeared to be this, A woman (ole had right to have 
for igterrupti- Common, fox term of her Uke; ſhe takes the Plaintiff co IPusvand, who being 
on in com- hindzed in taking the Common, bꝛongbt an Action upon the CL aſe in his own name, 
Where + Without naming of his wife; whether this action was well bzought, was the qus- 
husband tion t By the opinion of the whole Court, the Action is weil bzought by the 
claiming in (usband alone, without naming of his Wife, being onely to recover damages; 
right of his and lo in all caſes where damages are onely to be recovered, as ina Quare impe- 
Wife ſhall dit, and Ejectione firme, he needs not to jopn his lite. 


have an action 


* 
8 Erle Plaintiffe, againſt Mullineux 
Defendant. 
E 82 Hillar. 9. Fac, B. R. 
Rott. 513. 
An Audita — an Audita quærela, the Caſe appeared to be this: A man did acknowledge a 
auerelaby a 1 Kecoguizance, and afrerwards made a Feoffment in Fee, Execution is ſued a- 


Feoffee of a gainſt the F eoffee, who mokes a Feoffment in Fee over co another, the ſecond Fes 
Feeflce, whe- offee bzings an Audita quærela, to have Contribution: The queſtion was, whe: 
en ville ther be onely may maintain ibis. But mozs particularly the Caſe wasthis : A 
The Caſe. Manbaving Lend in two Counties, did acknowledge a Dtatute with which his 
Land was chargeable ; afcerwards of theſe Lands be makes (wo ſe veral Feoff- 

ments to Molineux, and to one Laicon : An extent upon this Statute is ſucd cue 

again Laicon, and bis Land, who afterwards levies a Fine of this Land unto 

Erle, whe vzings this Audita quærela againſt Molineux, the other Feoffee, who 

pleads all this matter, and ſets tozth the extent again Laicon, and the Fine af- 
cerwords levied by bim: Upon this che Defendant demurred in Law, and ſo the 
. queſtion here onelp wag, Mhether the Plaintiff, as this Cale is, may have this Au- 
_ diraquerela, oz not. Yelverton fa the Plaintiff, chat the Audira quxrela is 
well bzought by the Platatiff alone, the extent here was had, and the ſame rcturn- 
ed: The queſtion is, Whether he nam may habe an Audica quærela to remove the 
extent; this he may well have: In this Cale, the nature of this Wric of Audi- 
ta querola, is in the fir@ place to be examined: As to this, this Wait in it ſelf, 
demandsnathing, the lame being but as a Conmilſſsiou to the JuCices to examme 


valuable conſideration, ſhall not be charged alone, but every one ſhall be equally 
charged, pro rata, acce2ding ta his due pzopoztion, and not ocherwile. Firf, Tt 
e pong | elan by Fire, Nat. Bre. fu his Chapter of Audits quærela, fol. 104. G. N. & 
ns 3. Doe, fol. 105. C. Chat the Feoffee Himſelf (all have an Audita quzrela, and ſo by 
fol. 35. placito the (ame reaſon the Feaffee of a Feoffee ſhall have the ſame, and ſo map the 
27. ewontieth Feofſee have it, 29 H. 8. Dyer £ 35. placito 27. An Audita quærela 
8 by the 8 of the Conuſoz, and with this agrees Mich. 2 & 3 Eliz. Dyer f. 
| 8 139 193. placito 30. and 31. and Hillar. 16 Eliz. Dyer. f. 331. 332. placito 23. 
= E. 3. fag. et 24. It appears by 18 E. 3. f. 25. Fitz. tile error placito, 71. And 17 Book 
dec. of Aiflcs, placito 24, That a Feoffee ſhall have a zit of Etroz, to reverſe 
an 


the matter: And it is a ground in Law, that a Purchaſoz, who comes in fo2 a 


———— — — — 
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an Execution where the fame was not lawfuliy done ; the ſame Lam fog the Au- 
dita querelat The Law delights in Equality, as appears Coke 3. pars in Sir Cook 3 pars, 
William Herberts Caſe, fol. 12. & 13. and in 25 H. 8. Brooks Caſes, fol. 15, Cc. 
placito 71. If a man be ſeiſed of twenty Acres, is hound ina Atatute Merchant, N 
and males a Feoffment of 15 Acres to ſeveral perſons, an Execution is ſued out 8 
againſt one of che Feoffees, be ſhall have an Avdita querela againſt the other 
Feoffees to have Contribution; the Feoſfee of a Feoffee map bave an Alviſe of 
Nulans, and that for a Nuſans which was befoze his time, fo2 that this runs with 
che Land: But as touching ſome things dene, the Feoffee of a Feoffes hall nat 
avoid them; and therefoze if there be Lo2d and Tenant, and the Lozd doth im- 
prove, as by Law be map do, and then the Tenant makes a Feoffment in Fee, the 
Feoffee ſhall not avoid this (mpzovement, 7 R. 2. Fitz. tit. Admeaſurement, 7 R 2. Fitz. 
+ placito 4. Guardian in fait ſhall not have an Aamesſurement, foz that which was tit. &. 
befoze his time, oz this is a voluntary act done by the Lozy, ſo the Feoffee of the : 
Tenanc ſhall not avoid an incroachment by the Lo againſt him, Pitz. Nat. Brev. F. N. B. f. 22. 
fol. 22, B. M an erroneous execution be [ned aut againft the Recoguiſaz, his B 
Feoffee map have a zit of Erro2 to reverſe, and ſo ta avoid the ſame, although 
be be no party to it: This Wit of Audita querela, dsthnoe call the Judgement 
queſtion, but affirms ce ſame ; foz by this zit, be oncly ſues co have contri · 
button cowards che ſatisfping.of the Execution and the Judgement, chat fill re⸗ 
mains in its full foꝛce. And this Cale doth differ from the Cales of deceit, er- 
ro; and attaint: Foz he that will maintain any of theſe Actions, ought to he apartp 
» co the fürn Judgement, Brooks Caſcs, 35 H. 8. fol. 61. placito 275. If a man z f. 8. Boo 
holds three ſeveral Panos of chyee ſeveral Lozds in Chivalry, aun each of them Caſes, Cc. 
of equal value, be cannot by his will deviſe two of the Manozs, leaving the third 
Mannoz ro pelcend unto the Peir, by the Statute of 32 H. 8. cap. x. But ge is to 
deviſe (wo parts of each Manno: The Cale af Tenant by Statute, differs from 
this Cale, and fromthe Caſe of Leſſee foz years, who Wall be compelled to et- 
tourn; but otherwiſe it is ot a Tenant by Statute 02 Recognizancez Foz the 
Law here creates a pzivitp, and an A vomzy ſhall be made upon him wichout any 
Accomment, and ſo upon the whole matter che Aud ita querela is here well bought, 
and ſo pꝛaped Judgement fo2 the Ylaintiff. Serjeant Nichols fo2 the Deſendant, 
chat che Audita querela here, as this caſe is, doth not lie. The queſtion hereis, 
Whether chis Feoffee alone ſhall have this Aud ita querela, to have contribution 
o2 not: As this Caſe here is, he:ſhallnot, Coke 3. pars fol. 1 2. Sir William Har- cook 3. pats, 
berts Caſe, thit the Heir ſhall not have Contribution againſt a -Purchaſoz, becauſe Ge. 
be comes to the Land without any conſlderacion, and he ics in the ſeat of his An. 
ceſto2 ; the Feoffee here ſhall not have this Audita.querela, it appears. by Trin. Trin. 17 E. 
17K. 3,fol. 43. placito 32. Chat the Feoffee himſelf hall have an Auditaque- 3. c. 
arela to have Lontyibution ; This is meant the'firit Feolfee, 18 E. 3.fol.25.:betoze 18 x. 3.1. 23. 
riced, the Feoffee ſhall have a-CAztit of Erroz, where he is the partpgriovedby the 
Execution; buthere in this pꝛincipal Caſe, che Feaffee of the Feoffee-ig-not the 
party grie ved, by the Execution which was had in the time of the firſt-Fooffee, and 
fo by this bis Feoffment, tranſit terra cum onere, and ſo he ſhall habe and. enjoy 
the Land in the fame-maner-andplight as be found the ſame, and that was to be 
ſubjett to ehe laid Execution, and not otherwiſe, fo; here bythis -Feoflinent thun 
made unto him, tranſit terra cum onere : But he in Remainder 02 Roperſion, 
wall not habe a (Mit ol Erroꝛ till after the death of the particular Ceumer oz 
life, at the Common Law, upon a feigned recovery had, -becaufe the poſſeſsion 
was not taken awap from him, being not the party grieved : Aab fog che vemedy 
-of this, was the Otatute ol 9 R. 2. cap. 3: made; and top this ſee 4 H. 8. Dyer gtatute of 
ant Coke 3. pars. the Marqueſs of Wincheſters Caſe, fol. 4. Perltins chap. 9 R. 2. cap. 30. 
Grants, fol. 20. plaeito 95. Che Gzantee of .the Reberſion ſhall not hade an "> 5 
[Action ot Cate, to puniſh Medes done in the lile time of the Gpanto? ; neither G. 
ſhall he enter (02a Forfeiture ia the lie time of-the Gyantoʒ, no; yet fo) breach of 
a Condition bꝛekeu in the life of the Gzanto?} : It cannot be denyed, but it a Nu 


ſans 


16 


4 Aſsiſarum, 
placito 3. 4. 
& 3. f. 36. 
&C, 
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ſans be erected in the time of the Father, bp him, ano lo afterwards continuev by 


the ſons that the Feoffee (hall have an Aſſiſe of Nulaus, and ſo is the 4 Book of 
Aſſiſes, plac. 3 & 4 E. 3. fol, 36, & Cook 5. pa. fol. 101. in Penruddocks 
caſe. The F eolfee here in this Cale ſhall not have this Audita querela, the iame 
not being transferredunto him by the Livery, the ſame being a collateral thing ; 
neither ſhall ſuch a Fesffee have a Wit of deceit, but a Scire facias ad compu- 
tandum, he map have, and to be relieved this way, and by no other means: There 
was a Cale in the Court of TUards, upon a falſe office there found, and there it 
was held, that che Feoffec could not have a Bill of Traverſr, aud yet his Feoffor 
might have had the ſame : So here in this Caſe the Feoftor might have had an 
Audita querela, but not his Feoffee, and ſo pzayed Judgement fo) the Defen- 
dant. Flemming Chief Juſtice, and the reſt of the Judges did all of them in⸗ 
cline to be of Opinion, that this Aud ita querela did not lie fo2 this Feoffee, fo2 that 
he is not the perſon grieved by the Execution, becaule that the Land was clogged 
with this Execution, and he bought the land with the clog, Et tranſit terra cum 


onere, aud that foz this cauſe the Audita querela here, doth not lie by this Fe- 


Termin. Trin. 
11 Jac, B. R. 


12 Aſſiſarum 
placito ult- 
mo, Cc. 

37 Eliz. BR. 
Sir Richard 
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33 E- 3. Fir. 
Avowry pla- 
eito, 255. 


F. N. B. f. 11, 
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7 K. 2. Fitz. 
Admeaſvre- 
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to 4. 


offee, and ſo without any further Argument: This Caſe was adjourned to ano- 


ther time. Afterwards, Termin. Trin. 11. Jac. B. R. This Cale was moved 


again, the Queſtion being, Whether the Conuſee of the Feoffee, alter the ex⸗ 
tent executed, map have this Audita querela, oz not: It was urged by George 
Croke, that be cannot have this Audita quet ela: After the Extent executed, the 
Feoffor himſelf hath good cauſe to have an Audita querela ; but where the Fe- 
offce ſuffered an Extent co be had, and afterwards levies a Fine, Whether this 
Audita querela map be transferred over to another, oz not: That it cannot be 
transferred over, fo2 that, tranſit terra cum onere ; Allo if one have cauſe to have 
a zit of Etro to reverſe a Judgement, he map well do this; but if he after - 
wards makes a Feoffment, his F coffee ſhall not have any ſury benefit by a WI 
of Erroz, as appears by 12 Aſſiſar. placito ultimo, & 20 Aſſi ſar. placito 2. 
There it appears, that after a Feoffment, the Feoftee hath no remedp, 37 Eliz. 
B. R. Sir Richard Shuttleworths Caſe, where it was held, that a Mit of Erroz 
doth reſt, and run in pubicy, and that by a Feoffmenc over; after this accrucd, 
the lame is not cransferred over to the Feoffee, and there adjudged, that the Fe- 
offce ſhould not have a Wit of Errox; the Feoffee ſhall not have an Attaint, noz 
a it of Erro2: Thereaſon of. this map be pzoved by other Caſes, as by 33 E. 
3. Eitz. tit. Avowry placito 255. & 18 E,2. Fitz. Avowry, placito 217. The 
ſame Caſe, where there was Lozd and Tenant, the L02d encroaches Services 
from his Tenant, the Tenant, after the encroachment, makes a Feotfmenc in Fee: 
The Feoffee (hall not have a zit of Ne injuſte yexes ; and ſo is F. N. B. fol. 11. 
C. D. and 10 E. 3. there cited: And ſo if the Loꝛd grants over his Seigno)y, 


and the Tenant attozus, he ſhall not now have a Ne injuſte vexes agatuſt the 


Gzantee of che Seignozy, 7 R. 2. Fitz. tit. Admeaſurement, placito 4. comes 


full to the reaſon of the pꝛincipal Caſe here; and ſo is alis Fitz. N. B. fol. 148. I. 


& 149. A. There the Guardian aſſigns foz Dower, moze then ought to be, and 
afcerwards grants over his Eſtate, che Vſ{ſignee ſhall not have a TUzit of Admea⸗ 
ſurement; and ſo if che Heir within age, aſſigns Dower moze then he ought. A 
Guardian in tight ſhall have this TW2it, but if he grants over his Eſtate, his 
Aſſignee, who is Guardian en fair, ſhall not have the ſame T121t, becauſe this was 


a thing in Action given, 4 E. 3. 35. A good caſe to this purpoſe, Where one hath 


Coke 5. pa. 
f. 100. Pen · 


1uddocks Caſe 


a Common, and is diſleiſed of it, and afterwards makes a Feoffment in Fee, the 
Feoffee ſhall have no remedy ; but if he bzings an Aſſiſe, and is barred, he may 
bave a quod permitcat, but if be makes a Feoffment, his Feoffee ſhall not have 
a quodpermittat; aud this gives full anſwer to the reaſon; given, Coke 5. pars 


fol. 100. in Penruddocks Caſe, why a F coffee ſhall-have a quod permittat fo2 


the continuance of a Nuſans : As to the caſes that habe been objected by the ether 
ſive, of 17 Aſſiſar. placito 24. & 18 E. 3-25. being truly examined, do make 
againſt the Plaintiff here: There it is held, that che Feoffee (hall have a Wit of 

Erroz 


7 


cc 
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Erro; for an Erroneous Exccution done in his time, becauſe there the wꝛeng is 

done unto him, and ſo ko the Feoffee of a Feoffee; and ſo is Coke 3 pars, f. 13. cope 3 pars, \ 
in Sir William Herberts Cale, and ſo the reaſon of this Caſe- is well opinco + fol, 13. gc. 
The Tonuſs: map have an Andira querela befoze Executton, bat the Feoffee not | 
till atcer Execution 2 ere there was no cauſe of grief to the Tonuſce, but that 

which was done, was done befeze to the Conuſo), and the Conuſee is to take the 

Land as he findes it: Aiſo in the TUit of Audita querela, he ought to ſap, Ad grave 

damnum of the Mlaintiff; but here be cannot ſo ſap, foꝛ that the Execution was had 

long tune bekoze: Another reaſon map alſo be dzawn out of che Tit of Audita 

querela, it appears by 23 E. 3- Fitz. tit. Execution flacito, 127. The Judge 23 E.3.Fitz. 
ment in this Tit ſhall be, that che party (hall be reſtazed to all the mean Illues: tit Cc. 
Afcer Execution, this he cannot have here in this Cate, koz that the extent was here 

ſued out two pears befoze the Fine of this was levped to the Plaintiff; and the fc- 

coz canuot have theſe Jlſucs, becauſe he hath departed with all the pꝛofits of this 

Land to the Conulee, and ſo fo; all theſe Reaſons, the Feoffee of the feoffee here 

cannot have this Audita querela, and ſo conſequentiy Judgement ought to be 

given foz the Defendant. Yelverton urged fo the Plaintiff, that he may well 

have this Audita querela agreed, the Caſes cited by the other fide, CUzits of Er- 

roꝛ are given away by the feoffment, fo2 the lame reſts in pꝛivitx as to the Recozd, 

aud ſo of the Tit of Ne in juſte vexes. But otherwile it is in this Cale of Au- 

dita querela; fo this demands nothing, this TAzit being onely in the nature cf 

a complaint, to have an examination of the matter complained of, and cherefoze - 
Utlarp is no Plea in an Andita querela, becauſe che ſame demands nothing; aid 3 
Fitz. Nat. Bre. fol. 22. B. hath upon the matter this very Caſe : Ik one ſues out F. N. B. f. 22. B 
an erroneous Execution againft the Recogniloz, the feoffee of the Recogniſoz ſhall | 
hwe a Tit of Erroz; and this is grounded upon the Book of 18 E. 3. Where 

this is called an Audita quei ela, and ſo meant to be: It is agreed, that Laicon 

the firſt keockee, might have had this Audita querela: the grief and hurt ſtill re- 

m ius to his keoffee, and the feoffor himſelf cannot, now after his feoffment, have 

an Audita querela : This Wait is in the nature of a Commilston, to examine the 

matter complained of, and matter of deceit is the matter of this zit; it is to 

be agreed, that the feoffee of a feoffee, ſhallnot have an Audica-querela, till he 
be grieved with the extent, 17 B. 3. 32. The feoffee of a feoffce bought an Audi - 17 K. 3. f. 32, 
ta querela, and ruled good, and here the ſecond feoffee is grieved by this extent as 

well as the firft,he therefoꝛe may as well have an Audita quercela as the firſt feoffee. 
Dodderidge Juſtice. The Plaintiff here oyght notcohave this Audita querela. 

Nota, That the Iudges did not argue this caſe, noz deltverrd any politive Opi- 

nion therein, inaſmuch as the parties had agreed the matter in difference between 

themſelves ; and ſo this Caſe was caſt out of the Court, and went ſine die: But 

by Haughton Juſtice, and the reſt of the Judges, agreeing with him, the feoffee 

pere did take the Land, with the charge thereon, and thercfoze he cannot have 

this Audita querela, unleſs the firſt Extent had been had againſt him, then be 

might well have had this Audita querela fo; his remedy herein, and ſo ts have 
Contribution: But here in this pꝛincipal Caſe it is not ſo, becauſe the firſt Ex- 

tent was had againſt the Conuſoꝛ befoze, and therefoꝛe the Cognilee not to have Thematterby - 
this Audita querela ; and ſo though the Opinion of ebe Court was againſt the Agreement 
Plaintiff, yer no Judgment was given herein, becaule the matter was ended by ogg 
agreement between the parties; quod nora. 7 


D 1.8. 
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I. S. Plaintiff, againſt Martin, and Gunnyſtone 
Defendants. 


An Informa- Ar Jnfozmation by him exhibiced , againſt che Defendants , being two 


ins Parſons, upon the Statute ok 21. H, 8. cap. 13. againſt one of them fo2 
. H.8. Ge. Non-reſideucy , and againſt the other, fo; taking of a Farme ; che one of them 


pleaded ſickneſſe, and that by the adviſe of his Phylitians, he removed into bet⸗ 
ter aprt, fo2 recovery of his health; aud this is juffifiable by the whole Court: ſee 
Coke 6. pars moze fo} this. Cooke 6. part. fol. 2 1. in Butler, and Goodales Caſe ; the other 
ol. 21. Cc. pleabed, that he took the Farme onely fo2 the maintenance of his Pouſe and Fa- 
mily: and this alſo is juſtifiable , by the opinion of the whole Court. George 
Croke moved the Court fo2 the Defendants ; That the Plaintiffe was a common 
Jufozmer, and that he did pꝛeferre this Jnfozmation againſt them, onelp foz their 

vexation, and ſo to dam them to compound with him, as fozmerly he hath ſo done 
Se e 51 by others, fo2 which they pꝛoſecuted an Indictment againſt him in the Countrep, 
cap. 5. upon the Statute ok 18. Eliz. cap. 5. made to puniſh common Jnfozmers foz their 
Abuſees. The whole Court did adviſe them to pꝛoſecute this Indictment a- 
gainſt hw. George Croke moved fo; the Defendants ; That in regard the In- 
fozmer is a man of no means, that the Court would ozver him to put in ſufficienc . 

ſureties, to anſwer Coſts, if che mattet went againſt him, and that chen the Defen. 

dants would pꝛeſenelp anſwer the Intozmation - Williams Iuſtice, nullum habe- 
mus talem legem this is not to be done, but the Rule of the Conrt was, that che 
W thould nat anſwer the Inkozmation, befoze the Infozmer appeared 

n perlon, | | „ 


Gray plaintiffe „ againſt Gray 
Defendant. : 


Entered Hillar. 9. Fac. B. R. 
Rott. 5 13. 


—— 1 N an Action upon the Caſe, foz a Momiſe, the caſe appeared to be this; the Fa- 
promiſe. — ther in canſideration that che Platntiffe his Son would pay ſuch a debt foz him, 
be did aſume, and pꝛamiſe that he would ſuffer his Land co deſcend upon him; 
In an Action bzought foz-bzeach of this pꝛomiſe, he ſets foxth in his Declaration, 
the monep paid by him ta latiat action and dilcharge of the Debt, and foz bꝛeach of 
pꝛomiſe, by way of er be ſets fozth, that he did not ſuffer his Land to deſcend 
m; upon this they were at iſſue, and upon this iſſue, a demurrer was joyn- 
ed, chat this was no good iſſue. Williams Juſtice, the difference will be where 
the caſe ariſing upon the aſſumpſit is in the Affirmative, and where in the Nega⸗ 
tive, where the lame is in the Affirmative, there it ought to be averred in facto, 
that the Land did diſcend, but otherwiſe it will be, where it is in the Negative, fo; 
there it is good, and ſufficient to ſay, ag here in this cale , quod non permiſsit, 
that he did not ſuffer the land co deſcend. and herein the whole Court agreed, that 


a good iſſue map be taken upon this plea, of non permiſiit, that he did not _ the 
| aud 
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land to delcend and ſo bp the opinion of the whole Court, the Action here is well Judgement 


bzought , and by the rule of the Court, Judgement was given foz the Platu- 8 ven for the 
tiffe. SI 3; "2 $03 | np [0 \ P laintiffe. 


Dowty Plaintiff, againſt Famne 
Defendant. & 


1 an Action of Debt, upon a bond, conditioned foz the ſaving of the Plaintiffe FR 
harmleſle, from payment of all Legactes and ſhewes fs) his grievnre ,' by way Bond. * 
ol bzeach, chat there was a ſulte commencedagainlt him in the Chancery, fa Le- 8 
gacy. It was movev, that this Declat ation was not goed, becauſe he doth not $ 
therein let fozth aupy Legary at all given. neither doth ſuew any place where the = 
Chancery was. Williams Juſtice, in all cafes where a man pleads i 1 
ont of the Chancery, oz anp thing to be done in Chancery, he onght in pleading co 
ſew the ſame certainly, and to lay , in Cancellaria apud Weſtmonaſterium. 
and this is very cleere , Flemming chief Juſtice, when an Ozder is alfea- 
gedto be made in the Court of Chancery, no venue can be foz the triall of this, 

vileſſe aplace certain be ſhewed, aud fully expꝛeſſid, where this place is, from 

whence the venue is to be, incaſe the other pleads , that no firchO2ver was made, 

and upon this at iſſue : the Plarnciffe in his Declaration, ought certainly to ſhew 

the place where the Chancery ts, alſo the Platncifffhach here ſec fozth, that he was 

charged with the payment of a Legacy, bit voth not ſhew , as he onghe to have 

done, in facto, that ſuch a Legacy was veviſed , and that he was charged with the 

papment of it: fo2 his bare allegation, as here fe is, is not traverſable , neither can 

any iſſue be taken upon this atfegatfon of the Plaintifle, es here it is, the gift of the 

Legacy ought ko be traverſed, andthercfoze chigought to have been certainly ex- 

p2eſſed by bim, that ſuch a Legacy was given. Croſte Jaſtice, the Plaintiffe here 

ought to have reduced his generall allegation, in a moze ſpecialf, and particulat man- 

ner, and to have ſet fozth in facto, that ſuth a particular Legavy was JING 3 
ſed and alſo bt ought certainly to have ſhewed the place where the Chancery was: quod querens 
the whole Coutt cleerly agreed in all this, and ober ⸗ ruled the fame againſt the Plain Nil capiat. 
ciffe, chat the Declaration was not good, and ſd the Rule of the Court was foz the per Billam- 
Dekenvant, Et quod querens, Nil capiat per Billam. 


Child Plaintiffe, againſt Defendant- 


N an appeale of Murder. Nota percuriam , that in an Appeale, the appeflant . , 
1 ought to be readp at the barre, in pꝛoper perſon, oz by his Actoznep : and this was = —_— | 

lo held tu Childes Appeal, where the Counſell foz che appellee did demand Oier of 
the Mut, and of the return ok the ſame , and there was no Wit returned by the 
Sheriff, yet the Court at the pꝛaper of the Counſell fo2 the Defendant: the appelee 
would not ſuffer the Plaintiffe, the Appellanc to be Nou-ſuit, but the Court did oz- 
der the Appellee not to go from the Barre, and did ozder che Sheriffe to return 


his Wit pꝛeſently upon paine of 20.1. 


D 2 Auſtin 
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tion to the 
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Auſtin Plaintiffe, againſt Clifton and others 
Defendants, 


4 Paſch. 10. Jac. B. R. 


Rott. 172. 


ceedings, in a (uit by them in the Eccleſiaſticall Court, the ſuite there was fo} 
the ſurpluſage of pzofies : the Pleintiff chews, that his Fec-ſiwple land, and o- 
ther land, was charged with che payment of filteens, and 3.8. pearely to the pooze, 
and that the reſidue of the pzofits, he was to: have to his own uſe , the others doe 
maintaine their Libell, and averre that the ſurpluſege was to goe foz reparations 


E a Pꝛobibition againſt che Church-wardeus of the Pariſh of Dale, to flap p20- 


ol the Church, and ihe reſivue co be diſpoſed of foz Charitable uſcs ; and takes a 


Travers, abſq; hoc, that the ſurpluſage of the pzofits, was to be to che ule of the 
Plainciffe himſelf : to this Plea and Travers, the Plaintiffe demurres in Law. 
The onely queſtion was, whether this travers be well taken, oz not. Williams 
Juſtice, demanded, whether one map not give his Land, charged with 5.s. to tbe 

o2e, with payment of fifteenes, and-reparation of the Church cleerly he may well 


„„ — ͤ 


doe; the Court all cleere of opinion, that the Ttabers is good, and well ta- 


ken; and no other matter here is to be traverſed. George Croke moved the 
Cou tt foz the Plaintiffe, that this travers is not good, and that ſo the Plain 
tiffe had good cauſe of Demurrer-: foy if a man pleads in barre, and cakes a travers, 
by this he waves his pleg in barre; this which is traverſed, is but an inducement 
ts the Plea ; and not a plea in it lelf: And no travers is to be taken - neither to an 
Juvucement, no2 pet to the concluſion of a Plea, as appeares in Knightleyes caſe, 
cited Coke, 2.part. fol.4$. in the Archbiſhop of Canterburies caſe. Alſo no 


travers is to be taken upon a (mes) goz.pitupon any name of the partie, and ſo the 


travers here not good, aud prayed Judgement foz the Plaintiffe, Yelverton fo; 
the Defendant, that che travers here is well taken; fo the point of the ſuggeſtion 


is alwopes travetſable, ſo here in this caſe; the Plgjutiffe here ſuggeſts, chat be is 


to have the ſurpiuſage of the p2ofics to his own uſe : the Defendant doth travers 
this, the taking of the pzofits, is alwapes traverſable ; fo; this makes him Ce- 
nant,o2 not teuant, this there foze is traverſable and ſo here the taking of the pꝛo- 
its to his own uſe- Williams Juſtice, che travers here is welt cakenzandcherc is no 


other matter in this caſe traverſable. Flemming chief Jaſtice , agreed that this 


Traverſe is good, and well taken, fo) this is ihe lole Negative, and the point of 


the Libell, and no other iſſue could be taken; the whole Court agreed, the Tra- 


tiffe. 


Goodſon 


vers to be well taken, and ſo Judgement was given againſt che Plain- 


_ A_a_—_—_— 


—— 
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Goodſon Plaintiff againſt Duffill Defendant. 
Entered Hill. 9. Fac. B. R. 
Rott. 231. 


N a Uzit of Erroz, to teverſe a Judgement given in the Toure of Pppow- A writ of 
B vers, at Rocheſter. Upon a Pond of 300, l. the plaintiffe there declared upon a Error to re- 
bond of three hundred pound, long befoze entred into, 8nd lets tozth, that the le judge- 
Court was theie held, ſecundum conſuetudinem , and by Charter, befoze the eee 

Paioz, calling unto him two Citizens, u hich bend, was condicioned fo2 the pap pouders at 
ment of money to the Plaintiffe , at his houſe in Rocheſter, (the Dekendant Rocheſlef. 
there pleaded papmear of the money, at the Plainciffs houſe , ſcituate, and being iu 
Rocheſter, the Plaintiff there replyed, that the money was not pain; hereupon 
iſſue was joyned, and upon this a venire facias was awarded, returnable yefoze the 
Maioz, 02 hisy Deputy, calling to him two citizens upon the trial, verdict anz 
judg ement was given fo) the Plaintiffe, fo2 the reverſing of which judgement, a 
wit of erro} is bought. TTlbether the judgement chus there giren, be erroneous 
02 not, is the Queſtion. John More fo) the Plaintiffe, that the judgement there 
given is errontcus , and ſo ought to be reverſed, That the Pꝛoceſs, and all the 
pzoceedings there, are erronious; becauſe that this plaintchere was in a Court of 
Pypowders, and therefoze erroneous, fo; the pꝛocedings there, ought ro h ve been 
upon pꝛeſent contracts, in the Faite ariſing, and during che time of che Faire, 
and not upon an obligation, entred into befoze, as this caſe here was: This 
Court of Pipouders is a ſpeciall Court ſet up, and oddainev, fo? the 
ſudden, and ſpeedy diſpatch of matters, and differences there ariſing, and ſoz 
the ſpeevy doing of Juſtire, and this in Cale of neceſsity, fozthe (ole benefic 
of Tradeſinen and Merchauts, and fo2 the pieſent determination of all doubtg, 
ano queſtions, there then ariſing , and that onelp upon ſales, and contracts, 
had in the faire, and market, and during the time thereof ( but not koz mat- 
ters atted and done befoge. oz at any time after the faire oz market held; but foz mat- 
ters happening and ariſing in pleno mercato , or in plena feria. 8. H. 5. fol. 4. 3.H.7.fol. 4; 
to à Faire , a Court of Þ'pouders is incident, and by the grant of the faire, this b. 
dath paſſe, and with this agrees 19 H 8. Brookes caſes. fol.2. placito.7,& Brook 19 11.8 Brooks 
Title Incidents placito 34. and not to be ſevered from them , neither by grant, caſes, fol. 2. 
noz bp reſcrvation. 2-& 3. Ph. & Mar. Dyer. fol. 133,pla. 80. the Plaintiffe in a Placito 7, cs 
Court of ipouders, doth count of a contract, made in the laſt fapre befoze , where . 1 
no plaint was then began, no; any Judgement ol Amerciament, of the dekend int fol. 133. pla- 
then given, and this was veld a good erroꝛ in both, by all the Juſtices of both ben cito.$6. 
ches. Mich. 42. & 43-Eliz. B. R. cited Cooke 10. pars. fol. 73. in the caſe of the yy; 4, , 4 
Mar ſhalſea, where Hall bzought a hit of Errour againſt Tones, to reverſe a Et. B. R. Gr. 
Judgement given againſt him, in the Court of Pipouders, of the market, in the 
Citie of Gloceſter, fo} that, that Hall had publiſhed ({anderous woꝛds of bim () Jones was Re- 
Mr. Iones and his Cle: kes have by colour of kis Office, extozted and Rotten giſter to the 
300.1 per annum by unlawfull meanes, foꝛ many pears together, above their oꝛdi- 1 
nary fees, fo} proving of Teſtaments, and granting of Adunniſtrations, the which 
Judgement was reverſed foz two Errozs. 1. Becauſe the wozds did not concern 
auy matter touching the market, and therefo:e the Court had no Juriſdiction ot it; 
(but if one flanders any which trades in the Market, in any thing which concernes 
his trade, there an action fo this well lpeth.) 2. It appeared in the Count, that 2 Error. 
the wozds were ſpoken befoze the market, and not during the time of the Par- 
ket : fo} as this Court hath no Juriſdiction, but in matters concerning the marker, 
ſa che lame Court hath no juriſdiction , foz matters concerning the Market, 
unleſſe they were acted and done during the time ofche Market. Bracton, libro 5. 2 lib 3. 
fol. 324 a De brevi de Reo. 1. De diverſitate, & diviſione ſummoni- 19-334 
tionis. It is thereſaid, per quindecem dies, ante diem quo compatere de- 
beat, ſummonitio, ought to bes, Et talisſummonitio, dici debeat 

legitima 
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Stat. of 17. E. 
J. cap. a. 


Stat. of 1. R. 3. 
cap. 6. 


legitima. Si minus ſpatium contineat poſsit illigitimam judicari, niſi ob 
cauſam legitt imam, minus tempus ſtatuatur, ut propter perſonas , qui celerem 
habere debeant juſtitiam, ſicut ſunt mercatores, quibus exhiberur juſtitiam, 

pepoudrous, by the Statute of 17. E. q. ca pite.2. N Steward o other Mini. 
ſer of a Court of Pipouders, ſhall hold plea upon anp action, at che ſuite of any 
perſon uuleſſe che Plaintiffe oz bis Atturney , in preſence of the Defendant; do 
ſweare that che contract in rhe Declaration, &c. was had, and made, during che 
time of the Faire, and within the Juriſdiction of the Faire (but this Oath ſo taken) 
ſhall not couclude the Defendant, from pleading in abatement of the Action, and 
tothe Juriſdiction of the Court, this ſtatute by the ſtatute of 1. R. 3. cap. 6. is 
made perpetuall : in this principall caſe here, the Defendaut in the Court at Ro- 
cheſter, was rondemned in an action of debt,fo2 300 l. upon a Bond, and contrace 
tozmerly made, and entered into, and ſo fo; this cauſe the Judgement is erroneoug. 


a ſstond erro2 in the Mile of the Court, they being (as is ſet fo2th, to hold plea of 


Collins &Hol- 
man caſe. 43. 
Elix. B. R. 


this, by preſcription, and alſo by grant , dud this is impoſlible, it cannot ſo be, 
aud to this den was Collytis, & Holemans caſe cited. 43. Eliz. B. R. whete a 
Court was laid to be held by the Major and Aldermen of D. ec, by preſctiption 
and by the Charter of the Queen; this was aſftgned fo2 erroz, and fo? this 
cauſe the Judgement was rebetſed; and ſo here in this Caſe, the Court could not be 


belo by both S.) by tuſtome, and alſo by Chatter, but it ought to have been ex- 


3 Error. 


pꝛeſled, that che Court was held, by the ont, oz by the other, ans to have (ec fozch - 
by which, as the caſe here is, it doth not appeare , by what authozity chep held 
this Court , and fo2 this canſe alſo the judgement is erroneous. 3. The Judge. 
ment is erroueons , fo2 that the triall here was not good; che Dekeswant here 


| pleads payment of che monep, at the houſe of the Plaintiffe, and doth not ſbew 


4 Error. 


39 & 39. Elix. 
Williamſons 
caſe. | 


that chis houſe was within the jurildiction of the Court. Alſo 4. the venire facias 


is not gosd; the ſame being made returnable, coram me, vel ſufficieacem depu- 
tatum meum : and he cannot here make a Deputy, being in a Court of Pipouvers; 
and ſo fo this cauſe the Judgement is erronious ; Jt was urged allo by Barker 
Sergeant and by Finch of Grayes Inne, that the Judgement here is erroneous, and 
Williamſons caſe cited, to be 38. & 39. Eliz. where it was held that a Court of 
Piponiders, bath no Juriſdittion at all, but fo ſmall matters, and fo2 ſuch as do hap» 
pen to ariſe ſitting the Court, and during the time of the faire, but not befoze, and it 


is again the nature ofa Court of Pipouders, to hold plea of matters not happen» 


22 L. 4. fol. 
33.6. 


Pediſpulveri- 
Zati. | 
1. Trror. 


Polverizaci. 


ning, and ariſing in the Faire, and during the time of the'ſame, and in nocale of mac. 
ters done beloze, and out of the Faire: it appears by 22. E. 4, fol. 33. 6. chat a 
Court of Pipouders ought to be held on that dap , on which the ſame was gran⸗ 
ted to be held, otherwiſe the pꝛoreedings there will be erroneous : eig Court 


ok Pipouders is deüned to be curia parvi ponderis, and thts is to be Curia 


pediſpulverizati, and ſo the Lord chief Iuſtice Anderſon did uſe fo} to define it, 


George Crook fo2 the Defendant, that the judgement was well given, and is not 


erroneous, but ought to be affirmev. As touching the lirſt erroz tafiled upon, be» 
cauſe the pzoceevings there, was fo a matter ariſing out of che Fafre , theſe pz» 
ceedings were good, and it may well be lo; this Court is called, Curia pedis pul- 


verixati, fo} the ſpeed there uſed, in the pꝛeſent diſpatch of matters. But in 


13 E. 4. fol. 8. 
6. 


taſe of a pꝛeſcription, ſuch a tourt may berp well be without a Faire, and this may 
ſo be from time, to time, and from dap, to dap, in caſe of a pꝛeſcription: and in 13. E. 
4. ſol. 8. b. it is ſo ad judged in point in a Init ot᷑ error, where the erroꝛ aſſigned to re- 
verſe a Judgement given in Curia pedis pulverizati, there alleadged to be held, 
ſecundum conſuetudinem, ejuſdem civitatis, the erxoꝛ inſiſted on was, becauſe he 
did not ſbew, chat the matter whereupon the Action was bzought , was in pleno 
mercato vel in plena feria, it is there adjudged expꝛeſip, that this was no errog, 
becauſe the ſame was laid to be held, ſecundum conſuetudinem civitaitis,and that 
ſo in this manner, ſuch a Court may be held, wichout a faire, oz market, and that 


the Ring map well grant ſuch a Court to be held from dap, to day, and ſuch a Court 
| | may 
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map well be held by cuſtom, without any Fair oz Market: And this Court hath its 

name pꝛoperly fo2 the ſpeedp diſpatch of buſineſſes there, and ſo are all the JÞzeſi- 

dents likewiſe. 2. Admitting that the Pꝛoceedings there ought foz to be upon 

Contracts, there pꝛeſently ariſing, and not foz matters paß, accozding to 4 Mariæ, f 

Dyer f. 13 3. But where the ſame is held by Pꝛeſcription, as in this caſe here, this eee 
doch alter the caſe ; fo2 by Pꝛelcription ſuch a Couit map be beld, and the Juri. 

diction of this, may well be extended unto all Contracts and Bonde, to Actions of 

Treſpaſs, and Actions upon the Caſe, and to this purpoſe was the Cale between 

Chambers Plaintiff, againſt Pert Defendant, Hill. 33 Eliz, Wlhere* an Action Fil. 33-Eliz. 


Chambers 


ol Treſpeſs, foz an Allault aud Battery, wasbzought in a Court of Pipowders, jj" 
fo2 an Aſſaule done long befoze, and well maincajnable,' as in chat Cafc it was ee ping 
held. As cothenaming of the Court, this is onely the Stile of che Court, fo2 Rot. 124. 
Speed, Et pedum pulveriſantium, 8 Tac, White Plaintiff againſt How: A g EY 
Glouceſterſhire Caſe. * An Action upon the Cale fo ſlanderous woꝛds, bzoughe e 
in a Court of Pipowders, fox wozds ſpoken long befoze the Court was held, ad- gainſt How 
judged there fo2 the Plaintiff, and affürmed here in a Tic of Erro2, becauſe the Pefendant. 
Court was there laid, to be held by Pꝛeſcription; and ſo it is here laid in this _—_— 
pꝛincipal Caſe, and to ſuch a Court ſo held by Pꝛeſcription, ſach a Juriſvictton, in ns 
caſe of pꝛoceedings there, is given; and (ach a Court, thus held by Pzeſcription, ror. | 
doth very much differ from the ozdinarp Court of Pipowders, and that by many 
Circumſtances: This Court may be thus uſed and held, either by way of 

Gzant, oꝛ by wop of Confirmation, and being thus held, it differs from the o2di- 

nary Court of Pipowders, which is incident unto every fair, as appeareth by 12 H. 12 H.. fis. B. 
7. f. 16. B. & 13 Hf. 7. f. 19. And the ſame Court is thus incident to a Fair, and that 13 H. 7. f. 19. B. 
of common Right, as it there appeareth : As to the venire facias returnable, co- 

ram me, vel ſufficientem deputatum meum, this is well and ſufficient : As co the 

caſe remembyed of Plimouth, there the caſe was, that ſuch a Court of Pipow- 

ders was laid co be held, by Preſcription or by Charter, not ſbewing by which, it 

was therefoze adjudged nought, becauſe it was laid in the disjunctive, to be held 

by Pꝛeſcriptton, oꝛ by Charter; and ſo foz this rauſe, held not to be good (and this 

was then affirmed by Hen: Velverton at the Bar, to be ſo adjudged, he being then 

ol Councel in the ſame caſe (and ſo in this caſe now in qveſtion, he was of Coun. 

cel with the Detendant koz akärmance of the Judgement) and pꝛaped affirmance 

of the fame. Williams Iuſtice. This Court is here laid to be held, ſecundum 

conſuetud inem; and alſo by Charter befoze the Majo; of Rocheſter, calling to 

his aſſiffance two of the Citizens, where a tryal was had, in an Action of Debt 

upon a Bond, befoze encred into, and a Judgement there given foz the Piaintiff; 

Whether this Judgement thus there given in this Suit, be erronous oz not, is 

the onelp queſtion here conſiderable. Firſt, It is very clear, and not to be deny- 
ed, that by Pꝛeſcription a man may well have and hold a Lonrt of Pipowders, 
without a Fair 02 a Market; and unto this Court map well have ſuch a Jurtſdti- 
ction, as to hear and determine Contracts, made long time befoze, and ſo it is ex- 
peflp reſolved in the Book of 13 E. 4. f. 8. B. and the Book of Entries f. 168. 
tit. Dette. en Gailor. placito 1. and f. 18. tit. account in execution placito 3. 
Ik one will declare upon a matter in a Court of Pipowders in a Fair, there, in 
ſuch a caſe of neceſsity, be onghe to ſec fozth in Pleading, chat the ſame was 
done in pleno ferio, 02 in plena mercata, oz his pleading will not bc good; but it 
is not ſo to be done, in cale where a man hath and holdeth a Court of Pipowders 
by Hꝛeſcription, in which Court they may hear and determine Actions upon the 
Caſe foz woꝛde, but not ſo in the ozdinary Court of Pipowvers, held in a Fair, 
the which Court, ts onely to have continuance during the time ok che Fair, and 
no longer; and this Court is to be held, de hora in horam: And this is a Court 
of Recozd, and the Majoꝛ and the Steward are Judges of it: And by 6 E. 4. f. 3. B. 6 E. 4. ſ. 3. N. 
If a man in his Fair, hath a Court of Pipowders, in this caſe the Steward is 

Judge, and no other, foz there are no Suitozs; and foꝛ a- Judgement given in a 


Court of Pipowders, a Writ of Faux Indgement voth not lie, but a TWizte of 
| Erroz, 


13 E. 4. fol. 
8. B. (5c. 


— 
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7 E.4.f.23 A. Erro), and with this agrees, 7 E. 4. f. 23. And where one c aims to hold a Court 
of Pipowders by Pꝛeſcription, and alſo by Charter; if the Charter be not cou- 

trarp to the Pꝛeſcription, this ſhall be good, by wap ok confirmatton: As touching 

the Stile of the Court, as it is here exp2eſſed, this is good, and ſufficiently let foꝛth 

0 (calling to him two Citizens) by this they two ate Judges allo: And this is clear, 
as where the Lozd Chancelloz having power to call unto him the two Chief Juſti- 

12H.7.f.15. ceg, by this thep are made Judges allo : It appeareth by 12 H. 7. f. 16. & 13 H. 
13 H. 7.f. 19. - f. 19. That this Court ot Pipowoers is of common right iacident unto a Fair, 
10 H. 3. Broo. With this agrees 19 H. 8, Brooks Caſes, placito 7. & Brook tit. incidents pla- 
caſes, &c. cito 34, As tothe manner of the tryal had in this Caſe, clearly this trpal was not 
| good: The Defendant here pleaded payment at the Plaintiffs houſe, tl is was no 
good Iſſue, no place being named from whence the venire facias ſhould come; fox 
no venire facias can be ſtom his houſe ; but if he had here pleaded payment at Ro- 
chelter, this had been good, and a good Trpal might have been had upon this Fllue 
ol ſolvit, 02 non ſolvit at Rocheſter, here being a good place from whence the 
venire facias map be awarded: And ſo if papmeut was laid co be at the Mew Pall 
of the Middle⸗Temple, he ought allo to ſay, in parochia de St. Dunſtans, fo; the 
place of the venire, oz not good: So here in this principal Caie, he ought to have 


laid the payment to have been apud Rocheſter, at the Plaintiffs houſe there, and 


this had been good; but here the Trpal was not good, becauſe the papment was 
laid to be at che Plaintiffs houſe: The return alſo of the venire facias here, was 
not good, the ſame being to be coram me, vel ſufficientem deputatum meum ; this 
is uot good, lo there is no ſuch Court, fo2 him to have a Deputp, as if it had 
been in ſuch a Tale, Niſi, ſuch a Juſtice of Aſſize, prius venerit per ſe vel per 
ſufficientem deputatum, this is not good: So here in this Cale, the Tryal was 
not good, and ſo fo) this cauſe the Judgement is erroneous, and foz this the ſame 

- ought to be reverſed. Crook Iuſtice. This Court of Pipowders is of two 
kindes, either by Pzeſcciption, and this an abſolute Juriſdiction : The ſccond, 
to be in a Fatr and Market, and to this a Court of Pipowders is incident: And 
here two things are requilite, Firſt,, This Court to be fo matters ariſing in the 
Fair and Parket: And ſecondly, The matters to be determined there, within, and 
during the continuance of the Fair and Market; and this appeareth to be ſo, by the 
statutes of Statutes of 17 E. 4. cap. z. & 1 R. 3. cap. 6. and this foz a Court of Pipowders, 
17 E. 4. Oc. annexed unto a Fair 02 a Parket: But in a Court ot Pipowders, which one hath 
by Pꝛeſcription, there they map well hear and determine ol matters done befoze; 
and as to the name of the Court, this is onely the tile of it, ſo called, foz the ſpeedy 
dilpatch ok matters there uſed, crro2 here in the Proceedings: The ſtile of che 
Court, the ſame to be coram Majori & concivibus, this not good, there being 
vo ſuch Court: As tothe venire facias, ſome doubt map be made of this, fo) the 
houſe is laiv to be in Rocheſter, and ſo from thence the venire facias may be award- 
ed: As to the holding of the Court by Pzeſcription, and by Charter, this map be 
good, if the ſame be onely by wap of confirmation: Pere the Court is laid co be held 
by Py2eſcription, & virtute conceſſionis domini Regis If this go by way of 
confirmation, and fo to bc uſed, and not otherwiſe, to deſlroy the Pꝛeſcription, this 
may be good, but not otherwiſe. Flemming chief Iuſtice. A Court of Pipow- 
ders is raiſed, as an incident unto a Fair, and hath its certain limitation, to be end⸗ 
ed wich the Market; aud alſo the Suits there, to be onely fo: matters and foꝛ cons 
troverſies happening, and there ariſing in the Fair, oz Market, and during che time 
of the lame ; there are alſo determinable, Contracts, Batteries, and Aſſaults, but 
not actions upon the Caſe foz wozds, foz chat theſe do not diſturb the Parket; 
and this Court is not to laſt any lonc er then the continuance of the Parket: Here 
in this place was a Mart fo} twenty days, and the like at Wincheſter, and the ſame 
was called Palms Court, during all which time, Juſtice was there co be done: 
This Court of Pipowders hath ics riſing, as an incident, to a Fair oz Market, 
p2imariſp and oziginally: But when pou come ence to the caſe of a Cuſlom, and 
do claim to habe a Court, and chere to hold Plea on every Market- dap, this is 
good, 


ee 
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good, and map well lo be: But ik it be to hold Plea every day, this Court then is 
not meerly a Court of Pipowders ; between ſxangers this Court is to be held, de 
hora, in horam; but fo; Citizens, the ſame may be divers days; fo2 to urge one 
toauſwer, to ifſue, and to go ta a Trpal in ane dap, and ſo to pꝛoceed, de hora, in 
horam, ſecundum conſuetudinem Civitatis, ſuch a ſpeedy Trpal is much to be 
milliked of: Ik it be a Court of Pipowders, by Cuſtom and Bꝛeſcription claim 
cd, in ſuch a Court th2y may hold and determine Pleas of Contracts made out of 
the Court, and long befoze, and good; and many Judgements have been given, 
and the ſame affirmed in Tits ot Erroz, to warrant ſuch Pzoceedings : As to 
the Charter, it is clear, that they could not hold Plea ſolely, noz by Deputy, if 
there be not in the Charter ſufficient wozds co warrant the making of a Deputy, and 
when to ſit, then to call two Citizens : Thele are Judges alſo by this, as the L od 
Chancelloz, fitting in the Exchequer, had power co call the Judges to ſic wich bim, 
and ſo in the Star-Chamber, he being not to ſit alone; and theſe Judges being fo 
called, are all of them Judges there: Ik it had been here coupled together with a - 
(vel) by Pꝛeſcription oꝛ by Charter, this had been clearly void; but here it is in 
the copulative, with an (&) by Bꝛeſcription and by Charter: This is good, and 
accozding to ſuch Gzants, the Pꝛeſcription and the Charter may well Rand together, 
without any confounding : Upon every change of a Ring, all Cozpozations have 
new Charters,a new Charter toconfirm their ancient Charters and Liberties, Con- 
ceſſa & confirmata omnia Privitepia : This Pzeſcription here is not altered, noꝛ 
pet changed by this Gzant and confirmation by Charter, and ſo thep may well 
ſtand together; but ik che Charter be contrary co che Pzeſcription, oz any waps 

| alter the ſame, otherwiſe it is: And in this the diffezence will be, where the Char- 
cer doth deſtroy che Cuſtom, and where the ſame is coutrary to the Cuſtom ; where 
the Charter is in Augmentation of the Cultom, by way of addition, this is good, 
and map well be as a Gant and Confirmation, a good Gꝛant to hold as befoze,wich 
an addition thereunto, as in the Charteris expꝛeſſed; and in this maner the Charter, 
Cuſtom, and ꝛeſcription map well and together, as it is here in this pꝛincipal 
Cale, the Charter and Pꝛeſcription being the ſame, and not contrary the one to the 
other : As to the Iſlue here, and Tryal thereupon, the payment here is pleaded to be 
at the Plaintiffs Mouſe, being in the City of Rocheſter; this cannot be made good 
any ways, but he ſhould have ſaid that this money was paid ts the Plaintiff, viz. 
At the City of Rocheſter, at the Plaintiffs houſe in the City of Rocheſter, but 
this is not ſuddenly ts be over · ruled: As to the venire facias, and awarding of the 
ſame ; this ought to be done by the Majo alone, foz he alone is the ſole Judge here, 
and the two other Citizens that are to ſie with him, are not Judges, until they be 
called to ſic with him: As to che return ok the venire facias, coram me vel deputa- 
cum meum - This ts clearly naught, and cannot be made good, unleſs ic appear and 
be pꝛoved by ſpecial wozds in the Charter, that he may hold the Court hy his Depy- 
ty. Nota, That the parties perceiving the Opinion of the Court to be againſt the The parties 
foꝛmer Tryal, and ſo the Judgement to be erronious, they agreed by their mutual agreed to go 
aſſent to go unto a new Tryalsf the matter again, and ſo to rectiſte che foꝛmer mi. o 4 new try · 


ſtakes, and ſo the Court delivered no Judgement in this Caſe, fo; that the parties 7 — an 


agreed to go to a new Trpal. given, 
| PE.” RS. 
Nota per Curiam, In atryal at the Bar by a Buckinghamſhire Jury, concern- a wg E 


ing the Title of Sir Iohn Packington, That if one of the parties doth give any puniſheblein 
p2ivate inſtruction to one of che Jury, afcer that they are empanelled, this is puniſh» the Star- 


able inthe Star-Chamber. chamber, 


E Powell 


' 
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Y eee of 
t upon 
the Statute 
of Bankrupts. 


Statutes of 
13 Eliz. Ec. 


Powel Plaintiffe, againſt Stuff and 
Timewell Defendants. 


Entered Trin. 10. Fac. B. R. 
Rott. 61. 


N an Action of Debt, bzought upon the Statute of Bankrupts, Lee Plains 

tiff, lays in his Declaration, the Debt due unto him, Et quod vigore Statuti 
prædicti actio accrevit : It was urged by Iohn Harris, , That the Declaration 
was not good; fo2 there being two Statutes of Bankrupcs, the Statute of 
13 Eliz. cap. 7. & 1 Iac. cap. 15. and other Statutcsbefoze ; and the Statute 
of 1 Jac. cap. 15. gives the Action, and fs the Declaration is uncertain ; and 
foz this cauſe the lame is bad and inſufficiene. Flemming Chief Iuſtice. The 
Plaintiff ought not in his Declaration co mention the ſeveral Creditozs, but this 
ought to come on the other ſide, to ſet fozth, that there were no other Goods, but 
thoſe which are named; and that there were other Credicozs, but che Plaintilf 
is not co let this foꝛth in his Declaration, it being ſufficient fox him, one lp to let 


forth bis own debt due uncohinr, and that virtute cujus actio accrevit : The Come 


Statute of 
Io Iac. c. 15. 


miſsioners upon this Statute, map aſſign money to one Creditoꝛ fo? his debt, and 
Cozn unto another, and this is good. As to the Exception taken to the incertainty 
of the Declaration, becauſe it is not therein expꝛeſſed, upon which Statute, the 
Action was bzought, there being ſeveral Statutes; ibe Declaration is clearly 
good, notwithſtanding the exception taken at it; fo? it is plain, that theſe wozds 
in the Declaration (vigore Statuti prædicti actio accrevit) ſhall be referred unto 
che Statute which gives the Action unto the Credi:oz, upon the Aſſignment by che 
Commiſsjoners, and this is cnelp the Statute of x Jac. cap.15. Thele are gene- 
ral Statutes, and ſo notice to be taken of them; and lo the Declaration here is 
good, notwithſtanding this Exception, and in this the whole Court agreed: It 
the Plaintiff had been in Debt, in as great a (ſum as the Bankrupt was indebted 


unto him, and yet his Debt aſſigned, this Aſſignment had not veen good ; but this 
Debt was here aſſigned, inter alia, andſoother Debts to be incended; and this 


nt for 
the Plaintifl. 


Ina Writof 
Error. 


may be good, Crook Iuſtice, agreed with him herein. Flemming ( hiefIuſtice. 

The Defeudants here ought to have demanded Oyer of the Andenture, ano of the 
Schedule to the ſame annexed, in which the leveral Debts are contained: If there 
be mo2e in this then his pꝛoper debt, then the Aſgignment is not good, but che ſanie 
being here, with an (inter alia) this is good and ſuffictent, and we are not to ſearch 

fo2 this ; and ſo the whole Court agreed clearly, that the Declaration is good and 

ſufficient, and ſo by the Rule of the whole Court, Judgement was given, and ſo 

entred for the Plaintiff. 


Backervile Plaintiff, againſt Henskave & Al. 
Defendants. 


Ra Wit of Erro), toreverle a Judgement given fo? thꝛee, the Erro aſſigns 

ed, That one of them was dead, tempore judicii redditi ; the other anſwers, 
That he was in full life, tempore judicii ¶ Stilicet at ſuch a day (S) 18 Augufti. 
The whole Court clear of opinion, chat this Scilicet is idle, and the other Jſlue 
good, that he was in full life ; the ſole and material Jfſue here, being the time of 
the Judgement. Williams Juſtice. There is no Book wherein mention is 
made 


* 3 


** 7 
4 I _ OT 


— ——— — re Ae. 


made of ſuch an Illue joyned upon a Scilicet, and fo bythe Rule of the Courc, the 
Scilicet here is void, and the other iſſue to tand, being onelp, whether the party 
were living atthe time or ehe Judgement gwen s 02 ut. - 


— 


Renoulds Plaintiff, againſt Green 
Defendant. + 


Ote, that in a trpal at the Bar in an Action of Treſpaſs,che Queſlion ariſing In an Action 
N between the Parſon and the Uicar, as touching Tithe: wood, and to whom . 3 ˖ Ä | 
the ſame belonged: As to this, by the opinion of the whole Court clearly, the Tithe- wood 
Parſon, de mero jure, ought to have the Tithe-wood, if the Uicar be not En- properly be- 
vowed of the ſame, oz claims to have it by Pzeſcription ; but without ſuch a Do- 19285. 
tation oꝛ Pzeſcription, the ſame belongs co che Parſon. Another Queſtiou was 
pꝛopounded foz the Uicar, who entitled himſelf unto the Tiche-wood, by chele 
woꝛds (Alceragium) and minutæ decimæ, Whether theſe wozds will carry the 
Tithe-wood unto him, oz not: As co this, The expolition and true definicion of 
this wozd (Alteragium) is conſiverable, and to whom this is due (Altera- 
giam) as was obſerved, is that which is due co be ſerved at the Altar. 

Williams Iuſtice. Alteragium, is that onely and pꝛoperly which is offered at 

the Altar, and minutæ decimæ are the ſmall Tiches ; alſo the wozd (Alteragi- 

um) will not carry Tithe-woov: And this is the Queſtion here, Thether 1,,, . 
the Uicar, by this wow (Alteragium ) hath title to the Cithe- wood. Crook Iu- quid, 

ſtice. This wozd Alteragium, doth not carry the Tiche-wood, which are great 

Tithes, but minutz decimæ, axe petit mall Tithes, minutæ decimæ & alteragia, 

the Uicar, as was urged) is to ha ve them by bis compoſition, and that by theſe wozds 

be is to hate the Tithe-wood. Flemming chief Juſtice. Chere is a Uſage here 

laid in the Wicar to have che Tithe-wood, by teaſon of theſe wozds, Alteragia, & 
minutæ decimæ, the which the Uicar can no ways have, but by Pꝛeſcription, oꝛ 
by ſuch a Uſage ; and ſo che ſame may paſs by theſe wozos, Alteragia, & minutæ 
decimæ, and the Uſage had accowingly : Alſo ſheaves of Cozn have paſſed by U- 
fagc to the Uicar, by the wozds, Alteragia & minutz decimæ, and ſo it was ad- 
judged in the Court of Exchequer : The Judges all agreed in this, that by theſe 
wozds, Alteragia & minntæ decimæ, by Uſage, Tithe-wood map well paſs, and . 
fo haththe opinion of all the Civilians been. Flemming chief Juſtice. And the ror: non pgs 
reſt of the Judges agreed in this, that by Uſage, the wozd Alteragia ſhall be ac» the Court, a" 
counted, inter minutas decimas, Williams Iuſtice. By the wozd Alteragia, verdi paſſed 
Tiche-wood doch not paſs, but if the Uicar have uſed to have the lame, time out of for — <ong 
minde, this is good, and Wall paſs under the wozds of minutæ decimæ. Flem- _ 5 
ming chief Iuſtice. Though the Law be againſt it, that Cithe wood doth nee 
pals by theſe wozds, pet by Uſage it hath been allowed good, ts carry Tithe: wood, | 
by theſe wozds, being but of a ſmall value; and by ſuch Alage Tithe-wood may 
paſs, though the Lab be againſt it, 


E 2 Retherick 


” a Termin. Mich. 10. Jac. 


| Rethorick Plaintiffe, againſt Chappel 
: Defendant, 


Entered Hillar. 9. Fac. B. R. 
Rott. 660. 


Inn Action E an Action of Treſpaſs and E jectment loꝛ a Douſe, and the moiety of a Tene⸗ 
of Treſpaſs & I ment, upon Not- guilty pleaded, a ſpecial Uerdict was given, and upon the ſpe⸗ 
dedment. cial Uerdict, the Caſe appeared to be this, That one being poſſeſſed of a Leaſe fo: 
69 years, made his laſt Mill and Teſtament; and by this his Will, he did deviſe 
in this manner, That his Tlife ſhould have the Occupation, Panurance and Pꝛo⸗ 
fits of the Pouſe and Land co him Leaſed, It Ge ſhoulo live ſo long unmarried, and 
inhabit in the ſaid Pouſe ; and if ſhe marrped, oz dyed within the term, that then 
E © Robert his eldeſt Son ſhould have the Occupation of the ſame, fo2 lo long time as 
. he ſhould live, and ſhould have Jſſue of his Bodp; and during the ſame time, re- 
. pairing the ſame : And if he dped without Iſſue, during the ſaid term, that then 
Iaſper, another of his ſons, to have this fo; ſo long time as he ſhall live, and habe 
Illkne of his body : This matter came in queſtion, between che Executozs of 
Iaſper, the third in remainder, and a Deviſee, which of them ſhould have it: The 
ſole queſtion was, Mhether ſuch a Remainder, in this manner limited, were good 
2 8. pars, gy not. Williams Iuſtice. Matthew Mannings Caſe, Coke 8. pars fol. 94. is 
ol. 49. Cc. a ftconger Cale then thts is; this Remainder is clearly good, if no interruption was 
; made to hinder the ſame, by thoſe who had the particular and pꝛeſent Eſtates, and ſo 
Fries m 550 was it adjudged ; In Price and Atmores Caſe, here in this Court, Trin. 10 lac. 
res cale He. Where a ſale was made by one of thoſe who had the particular Eſtate in pollt ſsion, 
the which Act had deſtroped the particular eſtate in remainder; and actozding co this 
Ploawdens Com is Welkdens Caſe in Plowdens Commentaries, and ſo in this Caſe, Judgement 
mentaries, ought to be given fo2 the Plaintiff, claiming under the Title of the Remainder : 
Welkgens caſe. Che Remainder being good, no interruption being made befoze to hinder the ſame, 
the whole Court agreed herein, that Judgement was to be given foz the Plain⸗ 
tiff, if cauſe were not ſhewed to the contrary ; Afterwards this matter was moved 
again, fo2 the opinion of. the Toure, touching the manner of entring the Judge- 
ment to avoid Erro; the Ejectione firme being bzought of a Houle, and of the 
moiety of a Tenement, whereas the ſame lpech notfo2 a moiety, a Uerdict found 
_ for the Plaintiff, and entire damages giten. Dodderidge Iuſtice. A man may be 
ejetted of a Tenement, but an;Ejectione firme lyeth not of a Tenement, in 22 El. 
22 Eliz.Dyer, Dyer, fol. 370. placito 56. Cliffords Caſe, where a zit was bzought by him, 
0 De Ejectione cuſtodiæ terræ & hxredis - A Uerdict given foz the Plaintiff, and 
damages given accozdingly ; it was mo ved iu arreſt of Judgement, that the Acti⸗ 
on lyeth not, pro Cuſtodia hzredis, ſed pro Cuſtodia terræ tantum: And becauſe 
the Damages and Coſts were entircly Aſſeſſed, the Plaintiff there relinquiſhed his 
Damages and Coſts, and pzaped his Judgement foz the E jectment of the Land, 
and ſo had his Judgement accozdingly, and ſo in this Caſe the Uerdice was given 
fo the Plaintiff, and Damages entire Aſſeſſed : And becauſe the Ejectione firme 
Ipech not fo2 the Tenement, che Court was moved, in what maner the Judgement 
ſhould be encred ; and to avoid Erroz foz the future, the Plaintiff offered to releaſe 
: bis damages, and to take his Judgeme®s fog the relidue : But the Court would be 
Termin Hill, further adviſed, touching the manner of the entring of the Judgement: Afcer- 
1e Jac. B. K. warb, Termin. Hillar. 10 Iac. B. R. the Court was moved again in this Caſe, 
This Caſe Ffo2 the manner of entring the Judgement. Yelverton, Foz the Plaintiff moved the 


moved a= Court, that he might releaſe his damages, and take his Judgement fo2 the houſe 
ein, Cc. onelp.. 


\ 
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onely. Dodderidge Iuſtice. The Plaintiff here may well releaſe his damages, 

and take his Judgement foz che houſe: Accozding to Cliffords caſe, 22 Eliz. Dyer 22 Eliz. Dyer 
370. and ſo the Plaintiff may do here in this Caſe. Flemming chief Juſtice, & C. 
Croke Iuſtice, agreed herein, That the Plaintiff, relinquiſhing of his dam ages, The Plaintiff 
map take bis Judgement fo) the reſidue fo2 which the Ejectione firme Ipeth ; and ſo ee, 
the Plaiuciff releaſing of his damages, and pzapiug Judgement fs2 the reſic ue, an had his ludg- 
Entry of this was made acco2dingly, and by the Rule of the Court, the Plaintiff ment for the 
had his Judgement entred onelp fo2 che houle. | Hooſe, 


Mirril Plaintiff , againſt Smith 
Defendant. 


Entred Trin. o Jac. B. R, 
Rot . 8 28. 


Ma Whit of Erroz, to reverſe a Judgement given in the C. B. in an Ejectione A writ of 

1 firme: The Erro aſsigned was, becauſe in the firſt Declaration, there want- Trror core + 
ed the day of the Ejectment (they having chere two Declarations) but che ſecond . are 
Declaration was perfect, Moyl and Ewers Caſe was cited fo the Þlaintiff, that C. B. 

the Declaration was good: The which was an Oxfordſhire Caſe in an Action of oy! and EW 
Treſpaſs and E jectment, 6 Iac. the Leaſe was made, and laid in the Declarati- er: Caſe. 
on, That poſtea (S) anno 5 Jac. he did Eject him, adjudged poſtea to be good, 
and (S) to be void foz the E jectgment. Williams Juſtice. This is no Erroz, fo2 
the poſtea here implies this, and ſo makes all to be good, and the Entry to be befoꝛe 
the Action bꝛought. Croke Iuſtice. This poſtea here in the Declaration, ſhall 
well gende all, and fo make all good; and the Action to be bꝛought after the Entry 

and E jectment. Flemming chief luſtice. The poſtea here ſhall well guide the 
incertain dap of the Leaſe and Ejectment, being omitted, poſtea (S.) anno ſex- 

to ejecit, anno ſeptimo 2 The Action not bzought befoze, this of neceſſity. muſk 

be after the Leaſe here, the plea was, Non culp. The Jury finde, that the Defen- 

dant did eject him, and that the Action was bzonght fo2 this, and che poſtea here - 
affirms this to be lo: The whole Court agreed in this, That the Declaration was Iudgement 
good, and ſo the Judgement well given; and therefoze, by che Rule of the Court, and 
the Judgement was affirmed. : 5 


Horewood Plaintiff, againſt Holman 
Defendant. 


Entred Trin. 9 Fac. B. R. 
Kot. 923. 


153 an Action of Treſpaſs, and Ejectment upon Non culp. pleaded, the Aury n aa of - 
found a ſpecial Aerdict, and upon the ſpectal Uerdict, the Caſe appearebto be Troſpak and: 
this: Land was given to the uſe of a man and his wife, and co the Peits of the Ejedtmenr. 
Body of the Dusband ; and foy default of ſuch Jſſue, the Remainder co the right 
Deirs of the Pits5ands The Hus band makes a Feoffment in Fee, with warra ity, 
and 


30 
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and takes back again an Eftate to him and his Waite fo; their lives, the Remain- 
der unto A. and B. his two Daughters, and to theic Heirs : The Mus band dies, 
baving Iſſue four Daughters, the Mile enters and dies; the Queſtion was, Whe- 
ther by this Feoffment, there is a Diſcontinuance wrought or not, aud then 
whether the Entrpof the Mike, after the death of the Þusvand, (hall fo far ap- 
perate, as to make a remitter unto theEffate Tail. Flemming chief Jaſtice, de- 
manded if this Feoffment hath wꝛougbt adiſcontinuance, what is it then which hach 
bꝛougbt home again the Effate Tail; Hitcham the Queens Attorney, made an- 


ſwer, That the Mife, by her entry, hath done it. Flemming chief Iuſtice. The 


like, by her Entry, can onely reduce and bzing back her own Eſtate again, and 
no moze; by this F eolffment clearly there is wzought a diſcontinuance. Williams 
Juſt«ce, agreed in chis, That by chis Feolfment chere is a clear dilcontinuance 
wought : And Littleton, in his Chapters of Diſcorttinuance, Remitter, and 


| Garranty, hath determined this vefy Caſe x but pet a day was given fo; the Ar⸗ 


gument: Afterwards Sir Robert Hitcham argued fot the Plaintiff, the great Que- 


ſtion in this Caſe, doch reſt upou the Marrantp; and if the Marranty be made, 
and not Attached, nothing is mongbt by-this ; Ik there be no Dilcontinuance 
w:ought by this Feoffment, but #Reficrer, then the Marrantp being removed, 
the Diſconcinuance is gone. Firlt, the, Land was here given to the ule of the 


- Dusband and ile, and to the Yeirs of the Þusband ; the Pusband makes a fe. 
- offment in Fee with Marrantp, this (as was urged) is no diſcontinuance : Pere 


Sta tute of 
27 H. 8. Uſes. 


the Pasband and Mike are Joynt . Tenants foz life, with an Eſtate Tail Expe⸗ 
ctant: As to the point of Diſcontinuance, none can dilcontinue che Tail, if be was 
not ſeiſed of che Tail; here the Hus band was not ſeized of the Tail, at the time ot 

the Feoffment, but the Pusband and Wife were Yoput-Tenants koz Life, and ſo 


there was no diſcontinuance wꝛought by the Feoffment in pꝛeſent, but here is a diſ- © : 


continuance ofthe Reverſion. As to the Repurchale,whether this ſhall make auy Re- 
mitter, ex debili fandamento fallie opus: Jf the Eſtate, to which the Marranty is 
annexed, be gone, the Marranty is at an end, and determined. Littletons Caſe 
in Remitters, wherethe Pusband recakes an Eftace, this (hall wozk a Remitter ; 
the Law will adjudge one in his Remitter, in reſpect of his ancient Night: Ju 
caſe of Remitcers, the Law doth mme reſpect an Eſtate which a man bath by right, 
though the lelſer Eſtate, then an Eſtate in Fee-ſimple gained by wong ; whether 
in this Caſe, there be any Remitter at the Common Law, the Stacute of 27 H.8: 
of Utes, will make no Remitter: Af a Feoffment be made to the ule of a man and 
bis mile, where their Encry is lawful, this is a Remitter, not by the Statute Law, 
but by theCommon Law; TUhether here be a Remitter, as to the Eſtate Tail: 


It is agreed, chat as co the Eſtate of the Mile, here is a Remitter: Pere is alſo 
.aRetattcer unto the Eltate Tail, and that foz theſe Reaſons. 1. An entire Eſtate 
cannot receive any diviſion. 2. Mere is no diſcontinuance in the caſe, and in ſuch a 


caſe, Tenant in Tail, can grant no moze then onely foz his own life : If there be 
no diſcontinuance here in this Cale, then there is no remnant of an Eſtate, unto 


which the Marranty may be annexed, & ſublata cauſa tollitur effectus: If there 


be onelp a poſstulit hat an Estate, the Marranty cannot be anuexed unts this, but 
admitting the Marranty here is not gone, noꝛ yet any Remitter by the re-purchale, 
pet there is a Remitcer afterwards, ko by che death of che husband, che TUife ene 
tring, ſhe is remitted unto her fozmer poſleſsion, foꝛ the Law ſhall then ad judge her 
to be in her ancient Righe and Tafte ; and the Jurp have found, as to the Mike, 
that ſhe held her ſelf in, and ſo remitted: As to the lalt point of the arrantp at- 
tached, admit that the Tzlife be not remitted by the re · purchaſe, but at che time of 
the death of the Hus band; and at the ſame inſtance of time, the Marrantp deſcends, 
and the Remitter alſo happens: It is to be conſidered, which of theſe two che Law 


will pꝛefer; as to this, the Rewicter here ſhall be p2eferred befoze the Marrantp, 


and that by the Rules and Gzound® of Law; f the Law will pzefer right befoze 
w2ong, Hen: Velverton foz the Defendant. It cannot be denped, but that the 


Pusband and Mike here have a joynt Eſtate fox their lives, and here is no Cſtace 


Tail 


c 
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Tail executed, but in Remainder ; by che Feoffment and Livery here, without 
TUarrantp no diſcontinuance was wꝛought by the Feoffmenc alone: The next 
matter conſiverable is, Thether there be any Remitter in this Caſe, either by the 
Common Law, oz by the Statute Law; no Remiccer by the Stacuce Law, the 
Statute of 27 H, wow 10. of Uſes, (hall make no Remitter: As it is reſol- Statute of 
ved in Amy Townlſends Caſe, Plowdens Commentaries, f. 111, then to make 27 H. 8. c. 10. 
a Remitcer upon a limitation, by way of uſe, there ought to be an Entry to make Fl den Com- 
this; until the Pusband dies, no Remitter could be, foz no Entry by the Wife be» "©" —_ 
foze this be found by the Jury: The Jury do finde, that che Pusband was ſeiſed 

prout lex poſtulat, but no Entry by them found; after the deathof the Hus band, 

they linde, that the Mife continued her lelf in poſleſsion, here is no Remitter at the 

Commou Law in this Caſe : Pere are two Eſlates, and the ſecond is mote beneft» 

cial foz the ite then che fozmer, the Queſtion now is, TUhether the Court Gall 

ad judge this to be a Remitter in the Wife, without any election by her made, oz not; 

the Court is not in this Caſe to ad judge her to be in her Remitcer, Littleton in bis Linleton, cha. 
Chapter of Remitter, f. 15 1. placite 672. An Eſtate Tail limitted to Dusband Remitter. fol. 
and (life, che Dusband diſcontinues theCſtate, and re. takes an Cſtate to him and 57, PROEW 
to bis wife fo2 their lives, tbis is a Remitter to the Aife and to the Pusbaud (mau-*7**? 

gre le Baron) and this ſhall be ſo foz the benefit of the Mike; but otherwiſe it is 

where they are (ſeveral Eſtates, the wife cannot controul the Livery of the Þul- 
band, but che ſame ſhall remain in its full foxce, but the Mike may be remitted co 

the Free:hold ; if the Pusband do alien che Land of the Tlife, and retakes an E⸗ 

Nate, the Mite is remitced, but not the Þusband, fo che Law will not operate a 
Remitcer unto him againf> his own L ivery; but in an Action of TAafte, bzoitghe 
aͤgaiyſt the husband, his remedy is to make default, and his Wife to be received, 

and ſo to plead her Remitter, and hereby to bar the Plaintiff ot his Action, as ap- 

peareth by Lictleton in his Chapter of Remitter, fel. 150. placito 668. But Linleton, cap. 
where they are ſeiſed by entireties onely, there the husband ſhall be remitted againſt Remittet c. 
his own Livery, and that fo; the benefit of his Mile; but here in this pzincipal 

Caſe, they have ſevcral Eſtates. Ik the husband be ſeized, in right of his Mike 
dilcontinues the Eſtate, and re⸗takes an Efface co him and to his Mife, upon con: 

dition the Cite is here remitted, but not che Pugband; here the Remitter is to the 

Eſtate of che Mike, but not to the Eſkace of che Pusband, foz che Uife cannot 

concroul the Livery of her Pusband, but his Livery (hall be taken ſtrongeſt acainft 

hunſelk; and this appears by Littleton Remitter, fol. 15 2. placito 679. And if Tirtlcton cap. 
the Remitter do not operate at the beginning, it ſhall never wok afterwarvs, as „ 
appeareth by the Book of 19 H. 6. f. 61. where it is ſaid, that a Remitter ought 19 H. s. f. 61. 8 
to be effectual at the time that the right doth deſcend, oz it ſhall never after be a Res N 
mitter: It muſt be agreed, that a Remitter to the Mike, is a Remitter to all ſu- 
perioz Efkates, 11 R. 2 Fitz. Tit. Remitter placito 12. It a man Enfeoff Þuſ: 11. R. 2. Fitz. 
band and Wife in Fee, the Dusband makes a Feoffment in Fee by Fine, and re- Tit. Ce. 
takes an Eſtate to him and his TAife, and to the Peirs of the Body of che Puſ⸗- 

band begotten, the remainder co another in Fee, adjudged, that by this re- taking 

of the Eſtate, the Mike is remitted and ſeized in Fee; aperſonal Pi viledge is 

here given to the Mike, fo2 ſhe ſhall have her own Eftate, becauſe ſhe cannot here 
concroul the Livery of her usband, no? aid any others but her ſelf onelp : As co 

the Warranty, remove the Eſtate to which the ſame is annexed, and the Marran⸗ 

ty is gone alſo ; but here in this Caſe, che Effate to which the TUarranty was an- 

nexed is not removed; no Cltace, but dnely the Eltate koz life, is removed, and the 

remainder doth ſtill remain, and ſo here is a Warranty deſcended; and befoze an 

Entry there can be no Remitter, and the Marrantp was attached befoze the En- 

fry, and ſo the point of things happening at an inſtant, is out of doozs, and ſo 

pꝛaped Judgement fo2 the Defendant. Flemming chief Iuſtice. Jt is a good 
point here to be conſidered, how far this doth treuch upon remainders; here is no 
Entry found in this Caſe, and cherefoze Caſes happening upon inſtants of time, 
are hete ont of doozs: Nothing doth here reſt befoze an Entry, and befoze this 

| | | comes. 
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Termine Hil. 
10 lac. B. R. 
Ce. 


A vennre facia 
de nouo, for a 
new Tryal. 


_ of deſcents) if the Fines be under the value of two years ; 


comes, the Warranty is here attached, and takes hold beſoze Encry: Tf the 
firſt Livery be overchzown, then the Entry of him which hath right, will vzing back 
__ Egaces given by w2oug ; the Eutry will defeat the Livery as to toztious 

lates. Williams Juſtice, In pleading of a Feoffment to uſes, he ought co 
plead the ſame in this manner, Virtute cujus, intravit, & ſeiſitus fujt iv domini- 


coſuo, ut de feodo : And as tothe pleading of Eſtates in the Þusband aud Tife, 


the pleading ought to be, Quod in ſimul ſeiſiti fuerunt. Flemming chief Iuſtiee, 
& Williams Iuſtice. There is ns Feoffment at all here found in this Uerdict, and 
thereloze the ſame is not good. Williams Iuſtice. Mo Nemitter can be befoze an 
Entry, Hitcham foz the Blaintiff urged, that here he made the Feolfment, being 


upon the Land, and was never out ot poſleſsfon, and ls this to he a Remitter: The 


whole Court clear againſt him in this, that no Remicter can be without an Entry, 
aud thereloze the Court adviſed him ta go to a new Tryal, and ſo to amend the ſpe- 
cial Uerdict, in omnibus, and to finde the Entry of the Dusband and Mife: And 
as to the point of dibcontinuance, the Court was clear of opinion, That here 


was a dif-continuance ; and ſaid further to the Councel, That they might argue 


this again, if they would, foz their pleaſure onely: As Williams Juſtice ſaid to 
them, fo2 that it was not wozth an Argument. Afeerwards, Termino Hillar. 10 
Tac, B. R. this matter was moved again touching the ſpecial Uerdict, there being 
no new Entry found to be by the Pusband, but onely a continuance of the Poſleſ- 
ſion by him: Hitebam for the Plaineiff moved the Court, UUhether it were of ne- 
celsitp to nde a nem Entry by the Pusbaud, after the Feoffment, he being at that 
time in Poſleſsion, aud ſo continued: And further urged, That if ie had been co 
the uſe of another, there a new Entry ought to have been found in the ſpecial Ger⸗ 
dict; but here the husband being then inpoſſeſſion, and in a manner never out of 
poſſeſsion, and fo not of neteſſity to have his new entry found. Flemming chief 
Iuſtice. By the Livery here, be is out of poſſeſsian, but in this che Court would 
give no directiou at all, but left che ſame to the Conncel, to do herein what they 
thought belt ; as to the ſuing out of a venire facias de novo, fo the new Tryal of 
the matter, and it behoved them to conlider well of this, foz in vain it will be co ar« 
gue che matter in Law, if there be any deiect in the ſpectal Uerdice ; and foz the 
ſupplping of all defects in a new ſpecial Uervict, a venite facias de novo, was ſit 
ed fozth foz a new Trpal. 


Allen Plaintiff, againſt Abraham 
Defendant. 


Bon a Tryal at the Bar by an Eſſex Fury, in an Action of Treſpaſs and E. 
jectment, upon Non culp. pleadet ; the matter ariſing upon the Iſſue. which 


was, as touching the Cuſtom of a Copp-hold Panoz, whether the Copy-holders, 


upon their Admittances, have uſed to pay Fines uncertain at the Will of the Loꝛd, 
02 Fines certain (S) the value of two pears Rent, and no moze : To pꝛove the 
Fines foz to be uncertain, the Plaintiff did hew fozth divers Court Rolls, of ad- 
mittances n taken by the Lozd were not certain, but 
ſomettmes ſuch a ſum, and ſometimes another ſum, but always under the value of 
two years Rent, any none above this. Williams Iuſtice, and the whole Coure (abs 
ſent Flemming chief Inſtice) to pjove a Cuſtom fox uncertainty of Fines, and not 
to be certain to pears Rent, there ought to be ſhewed Court Rolls, aud that in 
Caſegof deſcents, and that upon ſuch admittances, they have uſed to pap foz Fines 
above two pears Rent; but Rolls to pzove uncertainty of Fines (though in Caſes 
theſe are no pꝛoot 
at all, oz the Fines ought to be above two pears Rent, fo2 it is a gaod cuſtom, co 
| | pay 
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pap foz Fines upon admittancc s, the value of two pears Rent, oz under; aud the 

pꝛools ought to be in Caſes of delcent, fozincate of a ſurrender, oz a Purchaſe of 

a Copp- hold, the Loꝛd may take what Five he will, but ſuch Fines are no pꝛaat co 

pꝛove the taking of uncertain Fines by the Cuſtom, but che ſame ought ta be ju 

Caſes of deſcent ; end as to the Caſe alleged to pꝛobe Fines uncertain, upon a 
veſcent, where a Copy- holder (ucrend2ed to the ule of a TUidow fo? her life, the te⸗ 
mainder tothe ule of his Son in Tail, and dics, the Son was admitted, and paid 

fox bis Fine abave che value of two years Rent; in this Caſs che Son is not in as OT 
by deſcent, but by Purchaſe, and ſo was the Dpinion of the whole Court; and ſo Plaintiff noa- 
the Plaintiff perceiving the Dpinton of the Court co be againſt him, became Ngns ſuiced. 

ſuit. | 


The Maſter and Governors of the Queens | 
Free-School of St. Clawes in Southwark, 
Plaintiffs, againſt - _ 
Defendants. 


Pon a Tryal at the Bar, in an Action of Treſpaſs and Ejectment, upon Ae > 
Non culp. pleaded, the Caſe upon the Evidence appeared to be this: The xje&mene. - 
Title in Queſtion being fo2 a Þouſe, che Que ſtion did ariſe upon the Conſtrut tion . 
of the laſt Nil of Frederick Coleman, uba being ſetzedof the Pouie in the Pa. 
riſh of St. Olaves in Southwark, 22 Eliz. made bis laſt will and Teſtament in 
zit ing, and therebp deviſed the ſame Poufe unts his Aike fot her life, che re- 
mainder unto A. who was an Alien (if he ſhauld then be a Denizen, and a perſon 
capable to take the ſame) and if not, then to the Peirs af his body lawfulip be- 
gotten, and dies, the Mile dies, A. the remainder who was the Alien, enters 
and en joys the ſame divers pears, afterwards he doth Bargain and fell the ſame 
unto B. the which Deed was inrolled ; afterwards he lebies n eb 
ſane Bargainee, with Pzoclamacions which were all had, and y 
Till having this further Clauſe in it) and fox default of ſuch Wiki 


e, the remain⸗ 

der to the Maſters and Governors of the Qyeens Free- School of St. Olaves in 

Southwark) who bzought this Ejectione firme fo} tryal of the title unto this houle 

againſt the Bargainee, ſuppoſing that A. was au Alien, who made the Bargain 

and ſale, that he dyed without Illue living, and that ſo the Title did accrew and 

come unto them by the laſt remainder, againf this fo; the Defendants Title, it 

was firſt ſhewed, chat A. was a Denizen, the pzoof of this was upon theſe pꝛoba⸗ 

bilities, (S.) that in the Deed of Bargain and ſale, he calls himlelf a Freeman, 

and ſo likewiſe inthe Fine; and alſo m regard that the Statute of 22 H. 8, cap. 8. Statute of: 

Raſtal Tit. Aliens, fol. 10, doth pꝛohibit Aliens from being of any Trave, upon 1 H. S. ca. 

pain of fozfeicure of all their goods; and thereſoze (as was urged, and much en: FOR 

fozced) be would not have incurred this penalty (he erercifing of a Trade here) 

without being firſt made a Denizen : It was allo furtherurged, that if he were not 

a Dentzen, yet here is a Fin? levyed by him with Pꝛoclamations, and five years 

paſt, and this ſhould be a Bar co the Blaintiffs Title: It was alſo further urged foꝛ 

the Defendants Title, that the name of the Cozpozation is not right, in the deviſe li- 

mited unto them, and lo they can take nothing thereby; they were Encoꝛpoꝛaten 

by the name of che Governors of the Poſſeſſions, Reverues, and Eſtates, of the 

Queens Free- School of St. Olaves in Southwark, and the Deviſe here was onely 

unto the Sovbernoꝛs of the ſaid Free- Schosl: It was alſo further urged, that the 

Cozpo2atton could not take any thing by the ſaid deviſe,foz that the ſtatute of 34 H. gtatute of 

. cap 5. of Wills, hath this * (Except Bodies W 34 H. & c. 3. 
an 
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and Corporate) fo that by this they are excepted from taking by the Till. To 

this it was anſwered on the part of the Plaintiff, that notwithſtanding cbis Claute 
Coke ___ and Exception, in the Scarute of 34 H. 8. It is reſolved, Coke 1. pars fol. 25. 
125. Oe in Porters Caſe, that ſuch a deviſe ts good: And as to the name ot the Coꝛzpo- 
ration, bp the deviſeche lame is well ano ſufficiently limite unto them. Williams 

Juſtice. 'A Denizen cannot be made, bat by Letters Patents of the King, or by 

Act of Parliament; and ſuch an Iſſue cannot be ſufficiently pzoved without matter 

| ok Reeozd t And ik he hath loſt his Letters of invenization, he may have a Con- 
Coke 5 pars, lat, as appeareth Coke 5. pars, fol. 54. in Pages Cale; and pzoot by Appetlatt- 
on ouely, is no pioof at all. As to the delcenc, it was anſwered fo the Plaintiffs, 
that a deſcent ſhall binde aCozpozation : Admitting here A. to be a Dentzen, then 
the Caſe is, Tenant in tail, the Remainder in Fee; Tenant in cail bargains and 
ſells the Land, by Deed Inrolled, and afterwards levies a Fine of this to the 
ſame Batgainee, wich Phockimations, Mhether by this any alteration is made, as 

to the Eſtate in Remainder: It was urged fox the Plaintiffs, chat no alteration 

bp this was made co the'Eltate in remathver ; fo2 tharthe party takes by the Bar- 
gain and ſale, and the Fine ſubſequent anures onely by wap of confirmation, and 
the Pꝛoclamations do onely bar the Iſſues, but not ſtrangers. Williams Iuſtice. 

It is very clear, that by this Barga and ſale im olled, and by the ſubſequent Fine, 
with Pꝛoclamatious, no alteration at all is made, as to the Eſtate in remainder, and 
dio was it here ad judged in the Lady Arabella's Caſe; but otherwiſe it had been, as 

coi G pe clearly, it the Fine had been firſt levyep defoze the Jurallment, fo there be Czouls 
51. r. kale by the. Fine, us it is adjudged,. Colte 4 pars, fol. 70, 51. in Hindes Caſe; 
ä any acco dung co this, it was likewtle*ſs avjudged in che very point: In one Wil- 
Kani de mur and Knowls. Case: Aud wherowiman doch mabe a Dee of Bargain and 
"+ faletwone, and befoheJurollmentof theDeecd, be levies a Fine thereof unto ans 

other. afterwards the Desde Barg and ſale is/Tinrolled ; this ſhall now avoid 
the Fun. Men: YelvEton, where hecakes by che Bargain and ſale, thia is no diſs 
contipuance-; other wile ipis wherphecakes by the Fine, but here he takes by the 
Bargain ans ſale, aud lo no bil- cun we theraby: The Court were all clear of 
inion fei ids. Ciao they had a good Title, and ſo muth 
natfon havia good title, and the Plaintiff 
delng ready at the Bar, do give up their Uer- 


| 


This matter dict; te Defennre-bfered a Compoſition, and ſothe matter was ended by agrees» 


ended by a- ment between thoparuts, and no Rexdict given; but a Yuroz withdzawu, and (o 
greement be- ed... * 4 | 
parties. . 
Stanton Plaintiff, againſt Barton 
. Defendant. 
An Afton of 1— aw Action of Debt, upon a Bond made at S. the Defendant pleaved, that 
Debt upon I thofamowhs-made upon a cozripe-Contrace-made at another place, aud ſo to as 


a Bond, | a 2 3 = ; | * 8 
void papment ot dhe Money vue by the ſaiv Bond, upon the Statute of 13 Eliz. 
of ace | (4.46 7 

7 Liz. Gr. esp. 8. ths Peine replped, that it was wade bona fide, and takes a traverſe 
abſque hoc, that the ſame was entred into upon a toꝝupt Contract, hereupon they 
were at Ius, the venire facizs fo2a Jury to ery che ſame, awarded from the place 

where rhe coprupt Contract was [aid to be, upon the tryal. aUervice was found fo 

the Plaritilf. Je was moved fox we Defenvantin Arreſt of Judgement, chat the 

venire facias was not well awarded, foz that the eryal could have been by a Jury 

_ . © from both places, where the Bond was ſealed, and from the place where che co 

| - rup6 Agreement iwas lald to be 3 Bur by the opinion of the whole Court, clearly 

1% the 
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the Tryal being vy a Jury from that place onely where the cozrupt Agreement is 
laid to be, is a good tryal, and as the ſame ought to be, ann the ſame not to be 
rom both places; and ſo the venire facias well awarded. Williams Iuſtice. It 

two men are bound to one jopntly and ſeverallp, if he ſues one of them upon this 

Obligat ian, laid to be made at one place, and ſues the other alſo upon the ſame 

Bond, ſuppoſed to be made at another place; this is good, and he may ſo declare 

againſt chem ſeverally: And in this pꝛintipal Cale it is clear, that the Trial ought 

to be as here it is, by a Jury from that place where the uſurious Contract is laid and 

ſuppoſed to be: Alſs if one Declares upon a Bond made at Weſtminſter, the 

Dekendant alledged that the ſame was made by dures at another place, the tt val 

bere ſhall be by a Jury from that place where the dures is laid to be; and ſo tu this 

principal Caſe, the Court was clear of Opinion, that the trpal ought to be by a | 
Jury from that place onely where che cozrupt agreement was laid to be, and the try. Judgement 
al being had in this manner, was good, and the venire facias well awarded: And given for the 
ſo bythe Rule of the Court, accozding to the Uerdicc, Judgement was entred koz Plaintifl. 


the Plaintitl. 


Odington Plaintiff, againſt Darby & Al, 
Defendants, 


Na QUzit of Ertoꝛ, to reverſe a Judgement given in an Action of Treſpaſs A Writ of 
and Ejectment, the Cale appeaxed to be perl An Ejectione firme was bjought E797 tore- | 

againſt two, the Entry in the Declaration was laid co be in the plural number. a Aon 

Intraverunt. But the expulſion and Ejectment laidto be in the ſingular number (S) pags and k- : 

Expulit, & Ejecit, this was moved foꝛ Erroz,and whether this were now amend: z<&ment. 

able, oz not, was the onelp queſtion. Velverton Juſtice. Two pears ſince, two 

were Jndictedbefoze me at che Alst3zes fo Felony, in cale ol Life, and found guilty, 

and this Indictment was in the ſingular number; and this appearing fo unto me, A 

doubted whether the Indictment was good oz not, and ſo faz this cauſe J-made ſtay 

thereof; this afterwards J moved at che Table to che Judges, eight oz nine of An India: 


them being then pꝛeſent, to have their opinions herein, and by all of chem clearly ment amend- 


8 the Indietment was good, this notwithſtanding,” and well amendable, and ſo the ed after the < 


lame was acco2dingty amended, and the parties afterwards were hanged foz the Fe. parties found 

lony. Williams Juſtice. J ds very much rely upon this Judgement, but there is fonte . 

a Book Cale, upon the matter in the very point, 11 H. 6. f. 2. & f. 14. ina Wait, 11 H. C. fol. 2. 

De Forger, de faux faits, upon the Statute of 1 H. 5. cap.3. the Ait was ima- & 14. 

ginavit, foʒ imaginatus fuit, and the ſame was thete amended by the award of che Statute of 

Court: There was another Caſe alſo adjudged, in an Action of Treſpaſs and E- . 5. cap. 3. 

jectment (which is to be, quare vi, & armis) vi & armis was omitted, Judgement | 

was given fo? the Plaintiff, and upon this a Mzit of Erroz bzoughe ; and by the 

whole Court, che Judgement was affirmed. Man Secundary, ſhewed tfo2th a Pꝛe- 

ſident in point, where two Executoꝛs bꝛought an Action of Debt, and had Judge⸗ 

ment to recover, and this was laid in the plural number; and alſs they recovered 

ſuch a ſum, pro damnis, quæ ſuſtinuit, pro ſuſtinuerunt: Upon this a Tit of 

Erroz bzought, and che ſame was amended, and this Caſe was in 2 02 3 Tac. B. R. 

And ſo in this pꝛincipal Taſe, by Yelvercon, Williams, and Croke, Iuſtices, ab- 

ſent Flemming Chief Iuſtice: The Declaration clearly ought to be amended, and Declaration 

by the Rule of the Court, the ſame was amended accozdingly. Nota, That Man den ao 

ſecundary, did then ſap and affirm, that as to the Cale befoze remembyed, where 5 

the vi, & armis was omitted; and Judgement pet given here, upon which, a TAzit 

of Erroʒ was bzought in the Exchequer Chamber, aud the ſame reverſed koz this 

onely Erro, and not fuflered to be amended. 
T3 Nota, 
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Nota. Privi- Nota, In a Caſe of Pꝛiviledge, A. an Act omptant unto the King in bis Cx- 
ledge of the chequer, was ſued here in this Court, aud fo? this cauſe, Pr. Baron Southerton 
Exchequer came into the Court, and ſhewed fozth his Book of Accomptants to the Ring, ono 
* affi:ms this to be ſo in Court, and ſo pzapedihe Pyiviledge of che Court foz him, 
and that the Suit here in this Court might be Caped. Yelverton Juſtice, demaud⸗ 
ed ok Man Secundary, what the courſe of the Court was tu (uch a Cale, and how 
the Pꝛeſidents were, and whether the Court hath uſed in ſuch a caſe to grant the 
Puytviledge, upon ſuch a bare Averment of the Baron ovely ; oz upon picading of 
this, and Pꝛaper of the ſame by che party: Man made anfwcr co the Court, that 
by all the Wzcſivents, upon the P)aper and Averment of the Baron onelp, and wich- 
out any Plea by the party, the Courc hath uſed to grant the Pꝛibiledge; and ſo the 
ſame was granted in this caſe, by the Rule of the Court, without any Pleo; Pꝛar⸗ 
er of the party, accozding to the Pꝛelidents in the like Caſe. Williams Iultice, 
was ſtrongly againſt this, that the ſame ought not to be granted, upon che bare Q- 
verment onelp of the Baron, but the ſame ought to be upon the Plea and Pꝛeper 
of che party himſelf; and ſo there are many Bocks adjudged in point to wart ant 
this, that without pleaving of this by the party himſelf, and Paper of the lame by 
him; fog without this, the Court camot know ccrtatulp whether he be che lame par⸗ 
ty 02 not, fo do hom the Pꝛiv iledge is pꝛapcd. ; 


Jones Plaintiff, againſt Smith 


Defendant. 
In Treſpaſs Bon an Arreſt, the Caſe appeared to be this: A man was Atreſted upon a 
Caſc of the Bꝛoceſs to appear in placito tranſgreſſionis, at the Court of the Marſbalſie, 


Marſhalfice. 4 proximam curiam, there held, George Croke demurred upon the Body of 


their Pꝛeſcription, which is not good, as che lame is laid: They ſhew chat tte 

Court of the Mar ſhalſie ia an ancient Court, and that they ought to hold Plea, aud 

to haue Juriſdiction of ail manner of Actions of Treſpaſs, infra virgam ; this is 

too general, and ſo not good. being againſt the Stitute made which limits their Jus 

riſdiction. Allo their Iyeſcription goes further, that they have (Tipſtaves) which 

have uſed to ſ. r ve the ÞPzoceſſes of the Court there: The Bodp ot their Pꝛelcri⸗ 

' ption here is not good, being agaipſt the Statute of 28 E. x. which makes a Lt- 

3 Aſſiſ.placito Qinction of their Juriſ: iction: In zo Aſſ. placito 38. an Action there bzoughc 
Bane upon the Statute of Marlbridge, fox dziving of aTiftri(s out of the County, and 
f. rob. | ogy makes ns mention of the Stacute, as he ought to do, and therefoze not good, Coke 
Statute of 5. pars, fol.108, a in Sir Henry Conſtables Caſe. A man map pꝛelcribe agaiuſt a 
17 E. a. c. 11. Statute which is in the affirmative, but not which is in the Negative, as by the 
Statute of 17 E.z. cap 11. De Prarogativa Regis, by which it is pꝛovided, Quod 

Rex habebit coreccum maris per totum regnum, this is a Declaration, and affir- 

mance of the Common Law; and notwityttanotng this Statute, a man may p2e- 

11 H. 4. 6s, ſcribe to have wieck, as appears in 11 H. 4. f. 16. Stamford, f. 38. and Fitz. N. 
30 Al placit Brev. f. 9 i. A. in the Book of 30 Aſſ. pla. 38. the ꝛieſcriptiou there being, to 
38. carry a diſtreſs out of che County, being a Negative Statute, aud therefoze void: 
It is alſo here further ſhewed in their Pꝛeſcripiion, that they have uſed to have Tip- 

ſaves, ore tenus, to execute the Pꝛoceſs of the Court, upon command to do this, 


and doth not here ſhew, that the party which div make the Arreſt, was porcator vir- 


gx, at the time of che Arxeſt made; foz if they command one which is not porta- 
tor virgz fo} to Arrell one, and afterwards, and befoze the Arreſt, he is made por- 
tator virgæ, and afterwards he doth Arreſt the party by fozce of the command, his 

Arreſt 
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Arreſtts no ways to be juſtified by hun: Lito it is further ſet fozth bere, that he dio 

Arreſt him foz to appear at their Court, ad proximam curiam, without bewing 

of the day certain when the next Court was to be held; fo to lay at the next Court, 

this is too genc ral, and ſo he map be detamed foty pears befoze any Court map be 
held, but it ought to have been ſhewed chat be was to appear, ad proximam Cu- 

riam, to be held ſuch a day, and fo2 this omilsion the ſame is nat good: And as 
touching this, in very point of Exception, is che Caſe in 9 Eliz. Dyer, fol. 262. „ Elz. 2. 
placito 33. le Caſe of Godmaucheſter, where the ſame Exception is taken, where Pyer f. 263. 
no dap was pꝛefired to the Tenant in the Summons, but onely ad proximam Cu - placito 3 37. 
riam, and fo) this cauſe the Judgement was reverſed: On che other ſide, it was 

urged fo2 the Marſhalſie, that proxima Cut ia here Toth well appear by their Juriſ- 

diction, which is to hold the Count de die, in diem, and ſothe ſame hath been al- 

ways uſed fo? theſe foztp pears, without ſhewing the day certain when the Court 

was to be held: Az touching a compariſon made between this Court, and the Court 

of B. R. Williams Juſtice, The Court of the Kings Bench, is greater then any 

Court in Eire foz that all Courts in Eire do teaſe, when the Court of Kings Bench 

ſits, Yelyerton Juſtice. Thep ought to have ſhewed here, the certain day when 

the next Court ſhall be held. Williams Iuſtice, agreed in this clearly, that it ought 

to have been certainly ſhewcd here, at what Court the party thus Arreſted ouę ht to 

appear, and when the ſame Court ſhould be held; and fo; this omiſgion, che Plea rh. be 
her? is vitious, and this was the clear Opinion of the whole Court, that the Ples, good, the 
by wap of Juſtification of che Arreſt, was not good, and ſo by the Rule ok che party diſ- 
Court, the party Arreſted was diſcharged. charged. 


Succomb Plaintiff, againſt Wardner 
Defendant. 


Dta, The Court was moved fox to have a Repleadcr afcer a Demurrer, any A Repleader 
this without che aſſent of the parties: To this it was anſwered, that che ſame _ ee 
cannot be without the aſſent of the parties, accozding tothe reſolution in point, be wich aſſent 
Coke 3 pars, fol. 5 2. B. in Rigeways Caſe, againſt the opiniou in 9 H. 6. fol. 3 5. of the partiet 
But by the Dptaton ok the whole Court here, in this pꝛincipal Caſe, no Repleadet Coke 3 pars, 


can be granted here, deing after a Demurrer; without che alſent of the parties 5 
hereunco. : 


Coweney Plaintiff, againſt Wood 
Defendant. 


* an Action upon the Caſe, fo2 a pꝛomiſe upon Non aſſumpſit pleaded, a Uer- An Adion 
dict was found fo? the laintiff, and damages given: Upon a motion fo2 the upon the Caſe 
Dekendant, ta arreſt of Judgement, che Caſe sppeared to be this; The Defen. {oc a promile- 
dant holoing of a Mauſe by a Leaſe fo; pears of the Plaintiff, che Leale being ex. 
pired, and che Defendant being ſtill in polleſſian, in conſideration that the Plaintiff 
would ſuſter him to enjoy the poſſeſſion of the Pouſe, until Michaelmas then next 
enſuing, he did aſſume and pꝛamiſe to (abe him harmleſs ; and alſo fot everp far- 
thiug, which he ſhould be damnified in the interim, by reaſon of bis poſſeſſion con- 
tinued in the lame, he did aſſume and pꝛomiſe to pay him two pence : The I 
1 5 es 
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ſets all this fozth in his Declaration, and further ſhews, Thet within che lame 
time the houſe was burnt by the negligence of the Dekendant, and that ſo by this he 
bath ſuſtained che damage of 40 l. the which be did demand of the Detendant co 
be paid unto him, and that be to pay the ſame, div refuſe, aud fill doth refuſe, unde 
actio accrevit: Jt was urged fo2 the Defendant, that che Declaration was not 
good, fo2 that he bath not ſbewed therein (as he ought ts have done) the number of 
the farthings in the which he was damniſicd, and ſo fo every farthing co have two 
pence, and to have caſt che ſame up with a Quz in toto ſe attingunt, to ſuch a ſum, 
and to have demanded the ſame. Hen. Yelverton. That the Declaration is good, 
and that the Plainciff ought not te ſhew this in bis Declaration, fo2 the pzomile 
here was generally to ſave the Plaintiffharmleſs: And he bath declazed, that he 
was damniſted unto fo2ty pounds in his default; and this is ſukficiene, as to che 
two pence pꝛomiſed to be paid fo2 every farthing of damage which he ſuſtained this 
is onelpby wap of addition co the fozmer andp2incipal pꝛomiſe, which was, to ſave 
him harmleſs, which he hath not done, and ſo a bzeach of pꝛomiſe, and the Jlainciff 
foz this had good caule of Action: But if he had here demanded the pennies p20- 
poztionably, two pence fo2 every farthing, there he ought certainly to have expꝛeſſed 
in his Declaration, the certain number of the farthings, but here he onelp demands 
the damages, in which he was damnived by reaſon of the burning of his Houle, oc- 
| Caſtsned by the Defendants default and neglect, and ſo the Declaration is good, aud 
the Plainciff to have his Judgement. Williams Iuftice. The Plaintiff here is 
this Caſe ought in bis Declaration to have numbzed the farthings, fo2 that by the 
pꝛomiſe here as it is laid, he is to have two pence fo} every farthiug damage by him 
ſuſtained, cum inde requiſitus fuir, ſo that che Plaintiff here ought to have expꝛeſ⸗ 
ſed a requeſt by him made, and the certain number of the farchings, and lo to have 
demanded two pence fo2 everp-farthing, Quz in toto ſe attingunt toſs much, and 
to have demanded the ſame ſum ; fo? theſe omiſstons in the Declaration, the ſame is 
not good. Yelverton Iuſtice agreed herein, that the Declaration here is not good, 
fo2 the Action is framed upon two points, (S.) upon the pꝛomiſe to lave him harm. 
lels generally: And ſecondly, Upon the pꝛomiſe to give him two pence fo? every 
karthing dam ge ſuſtained : If che Plaintiff here had bzought his Action upon the 
irſt pꝛomiſe co fave him harmleſs, this had been good, without numbing of the 
karthings. Williams Iuſtice agreed clearly with him herein, Croke Iuſtice, the 
damages here to be given by the Furp, ougbt to be foz every farthing, and chere- 
foze the farthings ought to have been numbzes by the Plaintiff in his Declaration, 
and fo2 every farihmg, two pence damages to have been demanded: The whole 
Court clear of this Opinion, that the }Plaintilf ought ts have numbzed the far⸗ 
ene things, and the two peuces, and ſo to have vemanded his damages accozding to the 
= ere pꝛomiſe; and fo2 this omiſsion in the Declaration, che ſame is not good, and ac⸗ 
Bilam. dozdingly the Rule of the Court was, quod querens, Nil capiat per Billam. 


Linſey Plaintiff, againſt Aſtey or Aſton, 
Defendant. 


* 
/ 


Debt upon a TN an Action of Debt upon a Bond, conditioned fo; the perfozmance of an A: 
Bond fer not I ward, fo2 non-perfo2mance thcreof, the Action bzought, che Cale appeared to 
2-552 wg be this: Two ſubmitted themſelves to the award of others, as touching all mac- 
ward. ters and controverſies both Tempozal and Spiritual between them; acco2dingly 
the Arbitratoꝛs make their Award, and foz not perfo:mance of the ſame, the Acti- 

onbzoucht : The Defendant in Bar to the Action, pleads, that the Award * 

| that 
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| that he ſhoulo releaſe all Suits unte the Plainciff, the which he had done, aud Co 
| demands Judgement, Si &c. The Plainciff to chis Replics, that true it is, C 
; tale fecerunt Arbitriam - But they did further Arbitrate, that the Defenvaar Gould 
aſſo pay unto him Fifteen pound, at the Poule of I. S. a Uranger, at ſach a tim 
Abſtque hoc quod fecerunt arbitrium tantammodo, as the Defendaut hatth ai- 
ledged: The Defendant re-joyus, that true it is, that they did Arbitrate lat he 
ſhoulo pap unto che Plafncilf ſuch a ſum ; but they did further award, that the Plain 
tiff ſhouto releafe all Actions vnto the Defendant, the which he hath not done upon 

this Rejoynder; the Plaſuciff demurred in Law. Hen: Finch fo2 the Oefen 

daut, that che Bar is good, but the Platntiffs Replication and Traver(S tn not 

good, fo; the Plaintiff ought not to have taewchis Travers; as here he bath doas 

with an abſque hoc, that the Arbitratoꝛs, tantummodo, vid make ſach an award, 

this being onelp matter by way of Implication, which is not to be traverſed, as. 

appeareth by 2 1 H.6,f.50. As to the award it (elf, ic was urged, That this award; 11 K. 6. f 50. 

as it was thus made, is not good ; fo; here, as the Caſe was, two dio ſubmit the m⸗ 

ſelves to the award of others, who did award, that the Defendant ſhould pay uncs 

che Plaintiff Fifteen pound at ſuch a dap, atcheWouſe of a ſtranger ; this was a 

daid award,thep map award matter of inconventency,as to pay One hundzeppound, | 1 
and the ſame to be paid pꝛeſently; ox to take notice, without any notice given ; But — 
to award matter of impoſetbulty, oz matter againſt che Law, ſuch an award is void ; 4 
ſo here, by their award, to make che Defendantco pay monep to the Plaintiff at the | 
houſe of a ſtranger, this is void, the ſame belag co make him a Treſpaſls}, and to 

do that which was againſt the Law, ano ſo bod. Hen: Yelverton fag the Plaintiff, 

That this Ne joynder by the Defenvant is not good, the (ame being a clear depar- 

ture from the ftrit matter, and fois 3 H. 7. fol. 19, & 20. that where amanpieads 514.7.c.15,20 

that taſt, which be ſhould plead at the firſt, this ts a departure : As to the gaꝝment 

here limitted by the award to be at the houſi ot afiranger, this is a good award, the 

Plaintiffs on mn i# go, arid ctrinotbe better; the Defendant in per, 

konnante ok the award, pleads, that he had furcealed all Suics againfl the Plaintiff, 
accomding to the award; the 1Ilamnelff teplies; that true it is that ſuch an award was 
made; bur tihep did furtherawitd;, thacchs-Defeuvant ſhould pap uno the Plains 
tilt ſo much woney; the Defendant ac the kun in his Bar, did plead this as a com- 
pteat awary, tohirh was not ſo, and the Travers here is good, and well taker. 
Flemming Chief Iuſtice. This is an ole Travers here taken, he oughe to have 
pleaded the whole award an te was mave, aus che Travers ought to have come on 
the ocher lor; allo by this Nejoynder of the Defendant, there is a clear departure 
from that at the ürſt yfeaved by bim in Bar, and ſo the Court at this time all in- 
cliney to be of Opinion, that the Traverſe here taken was not good, but the ſame 
ought to ha be come on che other ſide 2 The Court allo ſeemed to be clear of opinion, 
that the Re joynver of the Defenvant, as hete it in, is @ plain departure, ug that 
he might (and fo ought) to habe ſwewed all cis at che fir; The Court at this 
time din not over: rule this, but would be better adviled, and lo without any farther 
opinion herein given at this time, the ſame was by the Court adjourned' &@ another 
time. Nota, That afterwards, Termin. Paſch. 1 2. Jac. B. R. This mUtter' was Termin. Paſci 
moved again, aud Baſepoles Cale cited, Coke 8 pars, fol. 97. the Defendanc 12 Jac, B. R. 
here pleads but part of the award, and omits the other part; he ſhould have ſec fozth Ge. 

the whole award, as it was urged. Cook chief Juſtice» The parts of the award 

bere were, tye Ceſſer of Suits, the payment of Poney, and releaſe of Actions; 

| ndant here in his Bar, meddles ouelp with the Cefler of Suits: This is 

not ſufficient, there was allo payment of money to be made by him, and in 

conſideration of this, he was to have a releaſe made unto him. It was urgey 

again by Hen: Finch foz the Defendant, in maintenance of his Plea in Bar 

that he had ſurceaſed all Suits , but mentions no moze of che award in his 

Plea, ſuppoſing che reſidue of the award to be void, the ſubmiſsion here was, of 

all Suits depending: The Plaintiff replies, that they did further award, that — 
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"Defendant ſhould pay unto him Fifteen pound at the houſe of another, with a Tra. 
- vers, Abſque hoc quod tantummodo they awarded, that he ſhould ceale Suits; 


the Defendant Rejopns, chat in conſideration of the payment of this monep, they 
did award the Plainciff co releaſe all Actions Reals and Perſonals unto bim. Cook 
chief Iuſtice. All this ought to have been ſec fo2th in the Bar: It was urges foz 
the Defenoant, that the Travers here taken by the Plaijutiff is not good, and that 
the latter part of the award, as to payment of che monep, is a void award. Cook 
chief Juſtice. This is a very plain Caſe, that the award here is good; four parts 
there are in this award, if any part is good, the ſame is to be perfozmed ; and as 
to the Travers here taken, the ſame is clearly good both ways. Haughton lu- 
ſtice. The Defendant doch here excuſe the non-payment of the monep accozding to 


the award, by reaſon the Releaſe, awarded co be made unto him, was not made, 
the ſame being demanded. Dodderidge Iuſtiee. The pleading here is not good, 


the award is here pleaved but in port, the Defendant in his Bar intends this to be 
the whole award; the Replicatior. here is good, and ſo is the Travers. Cook chief 
Iuſtice. It an award be made, which contains a Feoffment to be made of che 
Panoz of Dale, and alſo the other co pzovide One hund ed pound to be paid fo2 the 


' ſame, and ſome other matter awarded to ve done, in conſideration of the payment, 


if any part ok che award be good, the money is to be paid: Alſo if a bieach of the 


award, be laid to be in a matter out of the ſubmilsion, this is not good, as ta the 


payment of the money here awarded to be paid in the houſe of a ſtranger : this is a 


good award, and he is to get leave to pay it there, but ere in this caſe he is to pay 


it, by the award apud domum, of a ſtranger, ſo that it he pap it here at the doo2 of 


the houſe, this is ſufficient : As to the Rejoynder bere by the Defendane-this is 2 


clear departure from his fozmer plea, where the ſubmiſston is to the award of, and 
wich a Bond foz perfozmance, and this ſubmiſsion is with an ita quod, tbey do ar- 
bitrate, De, & ſuper premiſſis, thete they are co make their award of all matters, 
o2 the award will be void foz all: fog by che ita quod, it is intendev by them, co 
have a final endby this award of all matters; ſo the difference is, where the ſub- 
milston is in ſuch a ſpecial manner, with Bonds to perfo2m the ſame ; and where 
the Bonds are onelp to perfozm, quoddam ar bitrium: As in chis cale, firſt the 
Defendant here pleads an Arbitrimenc but of one part, of that which was here ar⸗ 
bicrated : The Plaintiff replies, that they did arbitrate this, and did furcher award 
the of money to him, abſque hoc, chat the award was made tantummodo, 
as the Defendant had ſet foꝛth; the Defenvanc rezopns, that thep did further Arbi- 
trate the Plaintiff co releaſe unto him, this is not good clearly, but he ought to have 
joynen with the abſque hoc. Dodderidge Iuſtice. There are two faults here in 


this pleading, Firſt, the Defendant here pleads but parcel of the award, and ſo 


this is notgood. Secondly, he pleads this to be per quoddam ſcriptum, and doth 
not lap here prædictum ſcriptum, this is not good pleading. Cook chief Iuſtice. 


udgement The Bar is naught; the Replication good, the Rejopnder bad, the whole Court a- 


: greedclearly, that che Defendantspleading is alcogether vicious, that the Plain- 


eiffs Replication is good, and ſo by the rule of the Court, Jud w 
Te Hlatnif good by che rule of the Court, Judgement was encred 


Glaſſe 


. "BREE A. 43" GET „„ „„ — — 


PPP * 


there determined, and ſo ik the Sit was not 


bands ok the Defendant, being 
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Glaſſe Plaintiff, againſt Gill 
Defendant. 


12 a Whit of Erroz, to reverſea Judgement given in the Court of C. B. in an A Writ o 
an Action of Covenant there bzought ko not making of a Leaſe, and ſbews, rer. 
Quod nihil habuit, of which he ſhould make a Leaſe, accozding to bis Covenant 
the Defendant there pleaded, Quod habuit unde; upon this mat ter thep were ac 
Iſlſue, and the Jury finde that he had Land, whereof he might have made the Leaſe, 
they linde what Eſtace he had therein, and ſo Judgement there given fo the Plain- 
tiff: The Erro; alsigned was, that there was no good Fllue jopned, fo2 that the 
Plea was bad, and ſo the Iſſue upon it bad; the queſtion, Mhether the Qerdict 

(hall make che Plea good, the Court was clear of opinion, chat the Plea was not 

good, becauſe he doch not therein ſhew what Efkace he had in the Land (foz the plea 

of habuit) of it ſelf is no good and ſufũcient Plea, without ſhewing in ſpecial mat» 

ter the Tikace he hath : But pet the whole Court was clear of opinion, that the 1,4gemene 


Uerdict here hach made the Plea good, and ſo che Judgement well given, and there · afñrwed yer 
foze the Rule of the Court was, Quod afficmetur judiciam. Curiam, 


Sit John Pooly.Plaintiff, againſt the Lady Gilberd 
Defendant. 


N an Action upon the Caſe, foz a pzomiſe upon Non aſſumpſit pleaded; the Caſe in 4810 
appearcd tobe this: The Plaintiſt had pzeferreda Bill rl againſt the — — cae 
Delkendant, fo) Marriage money by her received; the Defendant upon this, in for a promile. 
conſideration that the Plaintiff would ſtap the Suit there, by him commenced, the Naarriage. 
did aſſume to pap unts bim 1001. and alſo to deltver up a Bond of 401. which ſhe 
bad; upon this pzomiſe, the Plaintiff made ſtap of his Suit, but che Defeuvant 
not perfozming the pꝛomiſe; upon this che Action was brought, any a Uerdict 
found foz the Plaintiff: It was moved fe the Defendanc, in arreſtof Judgement, 
that the Declaration was not good, fox that there was no good ground fo} to raiſe 
the pꝛomiſe, there being no „ fo} — — = doth — 
appear in the Declaratlon, that the Duſt in Chagcerp was a lowful Sutc, co bi 
Fer dan) — co fozbeat 
ſuch a Suit, was no good conlideration to raiſe 8 pzomiſe. Williams Iuſticez 
This was an apt and pzoper Quit koz the Chancery: If money comes into che 
t of. a marriage poztion, and the re. 
fuſech to pap it, this is a very fand pꝛoper Suit foz the Chancery, to ſue the De- 
fendanc thete to execute the Truſt repoled in her, che money being in her hends; 
and this in it ſelf is but 4 Truſt, if the Plaintiff hav onely a ſubpænm out of the 
Chancerp againſt the Dekeudant, and vid not make che cauſe thereof known unto 
bim; if he, incouſlheration that be would not pzolecute any further againſt bim, 
did aſſume to pay him ſo much, this clearly is a good conſideration to raiſe a pꝛomiſe. 
Croke Juſtice, Che conliveration hexe is good, aud this was a fit Su foꝛ the 
Chancery, being faz & Marriage pozrion with which the party was erufted, and div 
not perfoʒm this truſt; here the pꝛomile is — and tecipꝛocal, and ſs the * 
8 et 
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tiff had good d cauſe of Action, and ought | co have his Judgement. Flemming 
chief Juſtice. This is a very plain and clear caſe, here the pꝛomiſe is mutual, the 
Plainciff pꝛomiſed to tap aud ſurceafe his Suit, and the Defenvant pzomiled to 
pay the 100 l. As to the Butt in Chancetpz de tonkderuttoa to ſtap Proceedings 
in this Suit, is a good conſideration to raiſe apzomiſeco pay money: The Court 
of Chancery is a mixt Court, the Defetivancherehad the monep onely in Truſt, 
but perfozmed not the truſt; and fo bzeach of this Truſt, the Bill was ficlp there 
p2eferredfo have perfozmance of the Truſt ; the money with which the Dekendant 
wastruſted, was 1000l. part fo2 Legacies, and part foz Martiage poztions, 3 oo l. 
of which was iu the Defendants hands fo} Marriage pþdxrtons ; this was matter 
of cruſt, and u fit Oult fo the Chantery to have this perfoprncd: The fozbearance 
and ſtay 'of this Sant, is a great eale to ſhe Defenvanr, in regard of Travel| and 
Tudgement expenccs ; aud Chis is a good conſideration, and fo the whole Court agreevelearly, 
given for the the tonlidt tation, as it is lid to be good, That the hlatatiff had guod cauſe of Suit, 
Plaintiff, that the Declatation is godd, and bp the Rule of the Court, Judgement was en⸗ 
tredfoz tte Pl untiff. 


— — 


Billing plaintift, againſt Knight 


Defendant. 
— age . ] N an action upon the caſe fo} wozds, which, as appeared by the Declaration, were 
e ge I laid to be theſe, and ſpoken in this manner by the Defendant, to ſome others of 


the Platuciff (S) That he came to luch a Houſe where one day ſick in his Bed, and 
the Plaintiff got upon the Bed, and with his Knee fd deck dis Btood-batk, and 
that thereby he had killed him: Foz theſe wont * Action was bzought, and upon 
Not guilty pleaded, a Uerdict was gtoen tb) the Plaintiff: It was moved, in ar- 
reſt of Judgement, that the wozds were not actionable, the Declaration not good, 
' bavingnortherctn averred 2 that the ah was dead: — — whole Court 


Su man = rt ii . 1 8 el artionable, the De⸗ 
| givenfor the Claratianto begroo! 4 8 — roms EI 
Plaintiff, Teure entred the Plate. 


c e 


ingen Plaincif, nl 8 
Defendant. 


1 
98 


An Action of Fange Treſpaſs 1 n Not aiſle pleavey, the Jury 
Ioed aſs and Qetdict, and upon this, Verdict, e Cale appeared to de this: 
_ eement. Roger Etington, and Katherine bis wife, vere ſeiſed of che Land th queſtfon, as 
Tenants in eſpecial Tail, . | Reverſo. Fe in Roget, og er dies; Antho- 
rlioner, and the ICue in Ti. bis Derd indenkev, and in the life- 
2 Katherine the mother, makes a Lea e fox dtp pears f Robert Erington, 
and this co begin 

* Aud dies, the Reverſion delcends and comes ' 


ff Jane Eringron, 
who 


— — 
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who in the life time of Katherine levies a Fine, Sur Conuſance de drait come 
ceo, with Pꝛoclamatious with her Pughand of this Land unto J S. the Pꝛocla- 
mations are had, afterwards Katherine the Mather dies, the Conuſee of Jane en- 
ters, the Leſſee of Anthony the ſou re: enters, any being ouſted by the Conuſee, 
butngs the Action by his Leſſee, of Treſpaſs and Ejectment: The onelp queſtion 
in this Cale mas, Whether che Conuſee by Fine with Pzoclamagians, ſhall now 
avotd this Leaſe fo2 years, fozmerly made by the Deir in Reverſion, who then wag 
inheritable unto both the Eltates (S.) the ECate tail, and the Eſtate in Fee-limple: 
It was argued by Davenport, and by Sir Robert Hitcham, fo; the Plainuf, 
that the Conuſee ſhali not avoidthis Leaſe, but that the Leaſe remains in itsfoꝛce, as 
iſſuing out of the Reverſion ; and as fo this, the paint is no other but this, the ile 
and Mother was Tenaut in tail in poſſeſsion, the Son, and Iſſue Inheritable un⸗ 
to the Eftate Tail, and having then allo in him the Fee, in the Life of the Po. 
ther makes a Leaſe fo2 years, to begin after her death: It is in this caſe firſt to be 
conſidered, how this Conulo2 ſhall be ſaid to he in, whether he ſhall be ſaid to be 
in by fozceof the tail, and ſothis ts pꝛecede the Leale, oz not - As to this, be ſhall | 
not be ſaid to be in by fozceof the Tail. In this Cale it is to be conſidered, points to be 
1. The validicy of this Leaſe againſt the LeſW2 himfelf, 2. Df what fozce and confidere9. 
effect the ſame ts againſt Jane the Reverſioner, And 3. Df what fozce the ſame 
thall be, as againſt the Conuſee of Jane. As to the firſt, theſe things are to be con- 
fidered : 1. UWbar Right and Eſtate be had which made the Leaſe : As to this, 
Firſt, he was Peir in tail, and not oneip Heir apparent, but he was actually ſeiſep 
of the Fee-ſimple ; alſo che Deed indented, by him made, dach operate by wap of 
conclufion : Me had a good Eſtate to charge the poſſeſſion, wheuſoever the ſame 
ſhould come nytohim, aud by this he doth charge the Intereſt, and the right of the 
Re verſion, ſo that this was a good leaſe, by way of Eftoppel againſt the Leſſoz him- 
ſelf, and a good Leaſe by way of Eſtate and Jncerefl, out of che Reverſion ; aud to 
warrant this, was cited Smich and Stapletons Caſe, in Plowdens Commenta- Plowden 
ries, fol. 427. Where it is reſolved, that ſuch a Leaſe made by a Remainder man pg, 
tn Tail, with Fine and Pzoclamations, to be good, and che Fine with Pꝛoclama- 427 
tions to be a (ufficient Bar, to make good the term againſt the Efkace tall. 2. Of 
what fozce and effect this Leale was againſt Iane, the Heir ſpecial ; as to her, this 
Leaſe was not bold, but voidable, by reaſon of the Rent reſervedou the ſame, and 
it may be moze'beneficial to the Allue, to habe the Rent then the Land, by che Sta- 
tute ok Weſtmin. 2. Tenant in tail, neque perfectum, neque per Feoffomentum, 
ought to pꝛe judice the Iſſue in tail; pet by the Book of 44 E. 3. fol. 2 1, 22. en 
ctavian Lumbards Caſe, that Cenant in tail may charge the Land with a Rent 44 F. 3. el. 
charge foz a reteaſe of right ; and this is good, che ſame being koz the bene it of the . 
Ifue ; andfoby46E. 3. f. 4. a Tenant in Tail may alien fozche benefit of his 4 K. . - 
Illue, and this is good; and in theſe caſes the Iſſue in tail is bound, and ſo in bis 
cafe here, thts Leaſe being with a re lervatian of rent, the rent may be as benefi- 
tial to the Ilſue as the Land; and ſo this Leaſe here, not abſolutely void, but onely 
good at the will and election of che Iſlue in tail: But the Iſſue in (ail ſhall not be e- Ty 
ſtopped by the act of his Father. But as touching Eoppels, and their differgn- .._ 
ces, Syms Caſe, Coke 8 pars, fol. 54. B. cited between Eltoppels 02 Conclylions, tore'd TY 
which are withrecompence, and 8thers which are upon affirmance o2 admittance of fol. 54. . 
any matter, by matter of Recep fu the firſt by the acceptance of the recompence Sym: caſe. 
he and his Heirs (hall be eſtopped, in the other not, as there appears, 3. Js 
touching the valivity of this Leale againſt theConuſee, and herein it is ta be con- 
ſidered what Eſtate ſhe had which levyed the Fine, ſhe had the xeverſion.in- Fee- 
ſimple, and was Heir in tad: Then as couching the Convepance by Fine with 
Morlamattons, this dothpals che Reverſion by way of Efate, and the Juiceret g 
| fnthe Tailertinet : Jeappears.bySix Grorge Brownscaſe, Coke 3 pars, {.31. Coke 3468, 
That Fines by conckillon ſhall binde the Mae in Tail, upon the Statue of 32 Hl. £7 
8. cap. 36, Itis next to be conſidered, _ the Copuloz, after the am it te 32 H. 8. c. 36 
b 2 ile, 
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Wilke, che Mother ſþall be ſaid to be ſeiſed, whether of a Fee by Fiction oz Ima- 
| gination, oꝛ of an abſoluce Fee-ſimple : Oe ſhall be ſaid to be ſeiſed, Ve de feodo 
Plowdens fimplici ; and ſo is Walſinghamis Caſe, Plowdeas Commentaries, fol. 553. If 
Comment. the Conuſee was here leiſed of the Eſtate tail, pet he ſhould not avoid this Leale, 
f. 553. Cc. put the Iſſue in Tail (if any one) ought to avoid the lame; but this power is not 
here given to the Conuſee by the Fine ; but here the Jſſue could not avoid this 

Leaſe, becauſe he had onely a poſsthilitp, which poſsibilicy he could not transfer 

23 H. 8. Dyer ober tothe Conulee, in 33 H. 8. Dyer fol. 51. placito 17. Al Tenant in tail, be- 
fol. 51. c. loze the Statute of 27 H. 8. cap. 10, of Uſes, makes a Feoftment in Fee to ihe 
Statute of Uſe of himſelf and his Þeirs, afterwards be and his Feoffees makes a Leaſe foz 
— — 8. c. 10. pears, rendzing rent after the Statute of Ales, Tenant in tail dies letzed, his Ilſue 
of Uſes. aliens the Land by Fine, befope any Entry made upon the Termo2,02 acceptance of 
rent : There it is held, that this Conulee ſhall not avoid the Leaſe made vy Tenanc 

in tail, renozing rent, but that this X eaſe ſhall continue good; no moe ſhall the Cos 

. nuſee here in this ppincipal cale avoid this leaſe fog years, but is to hold the Land 

ſubject unto this Leaſe, and ſo pzaped Judgement foz the Plaintiff. Iohn Moor, 

& George Croke, argued foz the Defendant: The queſtion here onely is, Wlhe- 

ther this Fine, thus levyed by Tane che Daughter and Peir, (hall make the Leaſe 

fo years, befoze made by Anthony, ta be good o; not, and whether the Purchaſer 

by Fine ſhall be concluded by this, 02 not: Jt was urged fo2 the Defenvanc, that 

he ſhall not be concluded by this, but may very well a void this Leaſe, and {hall hold 

the Land diſcharged ok this Leaſe, as long as the Eſtate tail bath continuance, and 

any Iſſue in being inheritable co the Eſtate tail: The point conſiderable here, is, 

when this Leaſe ſhall begin, if not during the Eſtate tail, then no Title hath che 

Leſſee to have this, until the Eſtate tail be ſpent. Admit this be ſo, then the Iſſue 


— —— 


iy tail doth levp a Fine, whether the Etats be barred, oz be by chis extinguiſhed: 


This is the great and ſole queſtion in this Cale, if the Eſtate tail be onelp barred, 
then the Conulee is not to be charged with che Leaſe, as long as the Eſtate tail hath 
any continuance, as long as there is any Jſlue living as might have the Eftace tail 
(if it wers not to2 the Fine) which did bat him: At is here co be firſt conſidered, 
how tbis Leaſe doth charge the Eft ate at the beginning; as ta this,the Leaſe is mear. 
Ip void as againſt the Iſſue, becaule ic cakes not hold of the Eſtate tail, the ſame bp 
limitation being not to begin till che Eſtate tail be ſpent, and not befoze, whereas it 
hath been urgev, that both the Eſtates are charged with this Leaſe (S.) che rever. 
lion by way of JAnterelt, and the Eftace tail by wap of an Eſtoppel ; this cannot 


U 


ve ſo, fo2 the Estate tail is not at all bound by this, fo2 where a thing leaſcd map en · 


ure, by way ok Intereſt, the ſame ſhallnot be taken oz couſtrued to enure alſo by 

wap of concluſion, being one and the ſame thing; and this is moved by Treports 

6 Caſe, Cook 6 pars, fol. 15. where Tenant foz life, and the remainder in Fee, by 
£15. 6c. Deed tudenced joyn in a Leeſe, this there reſolved co be the Leaſe of Tenant fox 
life, during his life, and the confirmation of him in remainder, after the death of 
Tenant fo} life, then ut ſhall be ſaidco be the Leaſe of him in remainder, and the 
6&7 liz. confirmation of the other; and ſo is 6 & 7 Eliz. Dyer f. 234; 235. placito 18. 
Dyer fol.234, And though the Leale was by Deed fndented, pet this ſhould be no concluſion ; fox 
235. pla. 18. hen the Leaſe enures by way of paſſing of an Intereſt, the ſame Gall not be taken 
. foz any concluſion, fo2 che Law doth abhoz concluſions : Pere in tbis pyincipal caſe 
the Leaſe dothariſe out of the Reverſion, and not ont of the Eſtate tail; the Re- 

verſion is onely charged with this, but not the Eſtate tail, che Heir in tail here ha- 

ving alſo the reverſion in Fee, makes a Leaſe foz pears, co begin alter the death of 

his Pother ; che Iſſue in tail cannot make this Leaſe good bp any acceptauce of the 


rent reſerved ; the heir in tall is not here charged as Heir in fail, but as the Petr in 


Eoke 1 pars, reverſion, and Capels caſe, Coke 1. pars fol. 62. opens the reaſon of this Caſe 
very plainly: It is there ſaid, that there is no Land but map be charged one way 
oz another; it is there ſaid, that Tenant in tail may charge the Eſtate tail, and he in 
reverſion, the reverſion; the reaſon of chis ts, becauſe ghat every Eſtate map be 

charged, 
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charged, he in poſſeſsion, may charge the poſſeſsion, and he in reverſion, the ce- 
verſion; here in this pzincipal Caſe, the reverſion ts charged, not che Eſtate tail; 
by this Fine here levyed, the Eſtate tail is not extinct, but onely barred, and ſo is - 
it in Sir George Browns caſe, Coke 3 pars, fol. 51. Yet the Conulee hath the coke 3 pars, 
puvileoge of the Eſkace tail: At Tenant in tail grants a Rent. charge, oz makes ol. 51. Ce. 

a Leale fo2 pears, and afterwards levies a Fine, the Leaſe 02 Rent-charge (hall 

have continuance as long as the Iſſue ſhould inherit; but it is clear, if che Eſtate 

tail be extince by the Fine, the Leaſe and Rent-charge is then gone and at an end, 

Coke 9 pars, fol. 141. Beamonts caſe : There it is queſtioned, whether the Eſtate 

tail ve extinguiſhed, oz not, there held, chat the Fine is dut a Bar to the Eſtate call, 

to bar the Iſſues from claiming by fozce of the En · tail, but no extinguiſhment of 

the Eſtate tail, and ſo che Conuſee here ſhall hold che Land diſcharged of this Leaſe, 

and lo concluded, and pꝛaped Judgement fo che Defendant. Williams Iuſtice. 

Admit that fanc had acknowledged a Dtatute in the life time of the Mother, and 

after levies a Fine with Pꝛoclamations, the Mother di:s ; IMhether ſhall 

this Statute be now extended, 02 not, clearlpic ſhall. Flemming chief Iuſtice 

agreed wich him herein: And put the caſe further, if che ſon in the life time of the 

Mother, had acknowledged a Statute, and dies, and the Daughter levies a Fine : 
in the lite time of the Mother, the Mother dies, ſhall this Statute be now executed 

oz not, ſuch a Statute thus acknowledged, map well be extended. Williams Iu- 

ſtice. The queſtion in this principal caſe is, Mbecher the Eſtate tail hath conti⸗ 

nuance 02 not, in the eye and Judgement of the Law in this taſe clearlp ; there is 

no continuance of the Eſtate tail, but the Leaſe fo pears: ſhall now be good pze- 

ſently, and ſhall now have its eſſence and beginning. Flemming chief luſtice. 

This Leaſe is clearly good, and ſhall have its beginning and contiyvance pꝛeſently, 

and is not to be avoided by the Conuſee of the Fine. At another time this matter 

was moved agatn. Williams Iuſtice. By this Fine thus levped, the Ellate tail - 1 
is gone and exunguiſbed; and lo is Sir George Browns caſe expyeſlp, that by the 

Fine che Ellate tail is quite gone, barred and extinct, Coke 3 pars, fol 51.B. here coke 3 per 
by the Fine, with Pꝛoclamations, he paſlech che CRate tail extinguiſhed, to the fol. 51.3. &., 
Conuſee, who cannot avoid this Leaſe fen pears thus made, Flemming chief 
Iuſtice. When the Conuſee comes ts have che Land, this is a Fee-ſimpie abſo- 
late in bim, aud the Eſtate tail is clearly now extinguiſhed ; as to thepziviledge of 

the Eſtate tail, it is a plain caſe that the Iſſue onelp is inheritable : It a Leaſe be 3 

made by Hus band and TUitfe, of che Wives Land, the Tife dies, the Dusband — 
{311 not avoid this Leaſe bybim made: If tenant in cailenfeoffs his Ilſue, who at 

his full age makes a Leaſe fo years, the Father dies, the ſon in remitted, pet he 

ſhall not avoid this his Leaſe ; and ſo is 33 H. 8. Dyerplacito:Fr. and Lictleton 34 Hi. 8.Dyer 
fol.147. Williams Iuſtice ſald unto Velverton, who-argued foz the Defendant placic. 31. 
the Conulee; you map argue this Caſe as long as you will fo pour pleaſure, but 

it is a very plain and clear Caſe againſt vou. Croke Iuſtice. The Conuſee ſhall 

not avoid this Leaſe. Flemming chief Iuſtice. A Conuſee by Fine ſhall not #- } 
ver the continuance of the Eſtate tail. Williams Iuſtice. Af tenant in tail, the 

Reverſion to hlm in Fee, do acknowledge a Statute, and afterwards levies a Fine, 

this Statute is good, neither ſwall the ſame, noz an elegit upon it, be avoided by 
the Conuſee. Flemming chief luſtice. Che Conuſee ſhall not have the benefic of 
an averment, as to ſay and aver that the Eſtate tail (after this F ine ſo levped) hath 
any continuance. , Croke Inſtice. Jf the ſon, being iſſue in tail, makes a Leaſe 
fo: pears to begin afcer the death ot his mother, tenant in tail, and dies, anv.thenche 
Daugbter; Iſſue in tail, makes another Leaſe fo2 pears to begin after the Mother, 
and afterwards le vies a Fine, then the Mother dies, be demanded which of cheſe 
two Leaſes hall nom firſt begin. Williams Iuſtice, clearlp chat which was firſt 
made. Croke luſtice. Nunquam in æternum, they were boch Jſſues in tail, 
the tail extinct, they. were never ſetzed by fozce of the tail; the Mother onely had 
the Eſtate tail, and the Daughter onely Þeir to the Efkace tail, but where being 
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es in poſſeſſion of che Eſtate tail, and then levies a Fine, this is a bar by the Sta 
statute of tute of 32 H. 8. cap. 36. Williams Iuſtice. This is a plain Cale, that the Co- 
32 H. 8. c. 36. nuſee cannot avoid this Leaſe foz pears, the reſt of che Judges agreed herein with 
him, but no Judgement at this time given, but the lame was by che Court ad 
Iourned unto another time co be further debated on; afcerwards ſome of the Juv» 
mn Sg ges being dead, and new made in their places, Termin. Mich. 11. Jac. B. R. 
ky 40. f. R. This Cale was moved again, and argued by Couacel of both ſides. Coke chief 
Iuſtice. I the Mother here had dpedinthe life time of the ſon, che Leaſe ſhould 
then have been good p2eſcutly, it hall be good againſt him by way of Eſtoppel. 
Dodderidge Iuſtice. It Tenant foz life grants a Rent: charge, and he in Rever- 
fon alſo grants a Rent - charge, the Tenant lurrenders to the Ne verſtoner, the Land 

{hall now be pꝛeſently charged with two Rencs, Coke chief Iuſtice agreed the 

ſame to be ſo, but pet the charge of the Leſſee ſhall have che puouty to divide the 
eaſe, and ſo to ſingle out the points; allowtheReverſion to be here in the Donoz, 

be in the Ne verlion grants a Nent- charge, this doch charge his Reverſion in point 

of Antereſt: The Iſſue in tail levies a Fine in tde life time of the Mother, ſhe 
dies, the Queſtion now is, TUho ſhall have this Land, clearly the Conuſee ſhall 
have the Land; the Eſtate tail hereby this Fine, is not extince, but barred, and 
the Doao2 in whom the Reverſion was, ſhall not have thts ; the Fine levied in the 
life came of the Anceſtoz, doch bende in point of Eſtate, and fo ic hath been ad judged 
here that the tall is barred : But the charge is not here to begin, as long as the 
Eſtate tail hath any cc nuante, the Conulee is to have a Fee determinable, upon 
the death of the Illue in tail: The Court was now clear of Opinion, that the E- 
tate tail here is not extinguiſhed by this Fine, but onely barred, Coke chief Iu- 
ſtice. Jf the Yue in tail, in the life time of his Anceſtoz, makes a Leale by 
Andenture, this is good againſthim by concluſion, if afcerwarvs che Eſtate tail 
comes unto the ſiſter ; this Leaſe ſhall not binde her, becauſe this concluſion doch 
notbindethe Eftate tail: A ſtranger ſhall take advantage of all void things, but not 
of voidable, this onelp is foz pztvtes to do, but here this Mant oz Leaſe is meerly 
vald, as to binde the Eſtate tal. Dodderidge Inſtice. The Conulee here hath 
not awo Fee · mples, he hath onely one Fee-limple, and no moge, and this will be 
the point en this Cale. Coke chief Iuſtice. All charges here ſhall land and re- 
main, until the death of che Mother; the pinch ol the Caſe here will be, to ſee and to 
examine hou and in what manner the Conuſee here ſhall be ſeid to be in. Dodde- 
ridge luſtice. Cenaat in tail, is the Re verſion in Fee to the Ifſue who levies a 
Fine, by this be voth paſs away the Reverſiow depending upon the Eſtate tail, but 
if the Tenant in tal dies, che Conuſee here hath not vo, but ane F te limple. Coke 
chieß Juſtice. But he hach here ſuch a Fee anple, as (ball be diſcharged of the 
Lene, during the rontinuante uf cheEftato tal. Dodderidge Ioftice. he hall 
be viſchargev-pf-altcharges which do not come under che Donee in tail, if the re- 
verfloner grants Art nt · charge, und tho Tenant fox life ſurtendors to him, he ſhall 
holy [the:-Landeharged pzeſently. Coke chief Iuſtico. Che Conuſce here ſhall 
have 4 Fee-ſimpledecerminable wich the Estate tail, and ſubject to no charge as 
long as the Eſtacetall voth continae, if he habe no reverſion in Fee, pec he ſhall 
habe a Fer-limpts, :uſque, untithe E ace tat be determined; and this is clear by 
Archers caſe whew chey meet together, che one all not determine the other, the 

. lame alt haveconcipuance as ogaiuffall traugers; Dodderidge Tuſtice. True 
it is, that as againft all Krangers whichdo nat clatm under bim, it ſþall habe con- 

cimaance, but not againſ others: Coke chief Tuſtice. Clearly if the Mother 
dien, leaving the fonthe Leſlo), this ſhall opetute againũ him by wapof concluſion ; 
it hach its operation in point of enteteft one out of the Reverſion, the ſon bath one- 
1p #polsibiliry co have the E Rate till : It afterthoTLeaſe miave, he himſelf bad le- 
vpedthe-Fine to the Conuſee; ibis Leaſe ſpould chen hade boon good againſt this 
Counſet; but het de dies, mdtheDaughter, che next uus, is not hound by cht, 
and che Connſee here is dilabled idꝛ to ſap, that the Tonuſed had not a Fee ·mpie 
at 
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at the time of the Fine levyed. Dodderidge Iuſtice. If a Parſon oz a wie- 

bend makes a Leaſe, rendzing rent, and the ſucceſſo2 accepcs the Rent, this accep- 
tance is void, and ſhall not make the Leaſe good; other wiſe it is in caſe of an 

Abbot, and ſo is 24 H. 8. Brooks caſes, fol. 10. placito 34. & 11 E. 3. Pitz. sit. 24 H. 3 
Abbe pla. 9. & Fitz. tit. Iuris utrum placito 3. The difference between a & eaſe Brooks cafes, 
fo years, and a Leaſe foz like: Af no fine had been in this caſe, but the Daughter Cc. 

had entred and received the Rent, whether chou d this acceptance make the Leaſe : 
good. Cook chief Tuſtice, cleatlp it ſball not: And ſo without any further argue ; Sad 
ment, this caſe was adjourned, and no Judgement given in it the one way oz the preduens A 
other, noz was it ever moved again, but the ſame ended by agreement between the 

parties, as J was info2med. 


— 


Creſwick Plaintiff, againſt Rooksby and three 
other Juſtices of the Peace, 
Defendants, 


Entred Trin. 10 Fac. B. R 
Rot. 1647. 


$2 an Action foz a falſe Impꝛiſonment againſt four Defendants, being Juſtices a, a Gion for 

of the Peace, foz aſſanlcing, beating, wounding, and Jmpziſonment, and this a falſe Impri- 
laid to be done, 7 Auguſti, 9 Tac. The Decenpants, as to all (but che Ampziſon- ſonment, and 
ment) plead Non culp. aud as to the Impzilonment, they do juſtifie , and 5 
fo the maintenance of theit juſtification , do relie upon the Otatute In anno Statute of 
primo Mariæ, capite 3. made againſt the viſturbing of Preachers in the Church x Marie cap. 
in their Sermons, and by wap of application of the Statute, and the effect 3. 
thereok to rhe pzeſent occaſton, after recical of the Statute, they in their plea 
ſet fazth, and ſhew, that the ſaid 7 Auguſti 9 Iac. one Robert Thompſon, a 
liceured Piniſter, came into Shervild Church in the County of York, fo; to 
pzeach chere, aud that then and there the Plaintiff, with another with him (bee 
ing Church- wardens) laid hands on the Miniſter violently,and ſo hindzed his pzeach» 
ing, volenter, & de induſtria, & fic, malictoſe, & contemptuoſe, they did againſt 
the fozm of the Statute; aud the Defendant Rooksby ſhews, that upon the ap- 
p2chenſion of che Plajniiff fo) this, he was bzonght befoze him, being a Juſtice of 
the peace, and he being convicted of the offence by good & ſufficient witneſſes befoze 
bim, and chzee other Juſfices of the Peace ; they foz this offence, the ſaid 7 day of 7 aoguti 
Auguſt, '9 Iac. mandaverunt eum ad prifonam, arcoding to the ſaid Statute, 9 lac. 
5115 do juſtifte the lame; upon this Juſtification, the Plaintiffdemurred in Law: 
This Caſe, being a new Caſe, was long argued ſeveral times in this and other 
Terms following, by Davenport and George Crook fox the Plaintiff, and by 
Iohn Moor and Hen: Yelverton fox the Defendants, and afterwards argued ac 
large by all the Judges: It was urged foz the Plaintiff, chat this Plea was | . 
not good, the Juſtification dere being grounded upon the Starute of 1 Marie 3 
onlp,the which ouxhe to ve truly recited ; as it it is in the Jullilication,the recital is, | : 
That if any one ſhall maliciouſly and contempruouſly, &c. and the Statute is, or 
contemptuouſly, in the dil. janttiwe, and not in the copulative, and ſo ns ſuch 
Law made, upon which chey juſtifie, and fo the Plea vitions, aud the Jullification 
not good: Alecond variance urgeo inthe retit ab ol che Statute, the retital being, 
That if anp obe, apertis prædlicationibus, &c. in the plaral number; if not in | 
che plural, but in che inculat number, then it is not wichine<e Law: Another va- 
riance urged in che Juftificarton, in the conchuſton-thereof, che commitment ought 

to 
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to have been, per majorem partem, and here it is per meliorem partem, this ur- 
ged to the fozm of the plea: It was urged alſo, that the matter of the Plea 
was not good, foz that nothing is ſhewed herein to be done by che Plain- 
tiff, malitioſe · vel contemptuoſe againſt the Statute, and ſo not good: Jt was 
alſo urged, that the concluſion of the Plea is not good, the ſame being with 
an (& ſic) ſo that no iſſue can be taken upon this: It was urged allo, that 
the Statute noch expꝛeſs, that within x days next and immed iatelp after the 
ſaid accuſation ſo had and made to the ſaid Fuſtice, with one other Juſlice of the 
Peace in the ſaiv Shire : And if thep the ſaid two Juſtices of che Peace, upon 
their examination, finde the party accuſed guilty, that then che ſaid iwo Jeuſttes 
ſhall commit the perſon to the Goal. Pere the Conviction and Commitment is 
laid to be befoze four, and that they four did commit him to pziſon ; Whether this 
be within the Statute, and accozding to the rule of Omne majus continet in ſe 
minus: Jt was urged further, that he was diligently examined, and found guilty 
by two ſufficient Witneſſes, and doth not ſhew who they were, and that he was 
found guilcy of the offences afozeſaid, and doth not ſhew noz expzeſs what they were; 
thele exceptions were taken to the foꝛm and matter of che Plea, by wap of Juſti- 
ficatton, to all which, the Judges at ſeveral times delivered their Opinions. Flem- 
ming chief Juſtice. The Church-wardens by their Canons, are pzohibited 
from ſuffering any ſtranger to pꝛeach in any of their Pariſh Churches, without 
ſbewing of their Licence; but it appears here, that he was a Licenſed Piniſter, 
and ſo known to be to the Juſtices of the Peace, and that they have done verp dil⸗ 
crectiy, in their examination of the matter complained of befoze them: And ic plain: 
ly appeareth, that all which was done by the Plaintiff, was done out of malice : As 
to the Exception taken fo the omitting of theſe wozds, (malitioſe & contemptu- 
ole) in the allegation of the fact; this is not bad, if it were, pet the ſame is well 
remedied, and made good bp the concluſioy, by which it was laid to be, contra for- 
mam Statuti; alſo the verp act iclelf here includes in it, malice apparent, without 
any ſuch averrement at all; and inaſmuch as he hath here in his Juſtification, recited 
all che Statute as it is, the omiſsion afcerwards of the wozd (malitioſe) will not 
be much material; but otherwiſe it would have been, if he had recited the Statute 
becoze; and did ſay unto the Councel, that in their exceptions, thep did ſtand too much 


upon chips. Dodderidge Iultice. There are two material matters urged 


Not⸗, The 
diffcrence. 


Coke 3 pars, 
Specots eaſe, 
fol. 51. 


aud relyed an by che Countel fo the Plaintiff. Firſt, The recital of the Statute. 
And ſecondlp, in the bodyof the matter; the concluſion here is good, fo2 that the 
fact appears to us jubictally to be maliciouſip done; that which is here in the con⸗ 
cluſion, is implyed in the Fact, aud therzfoze good: As to the recital in the copu · 
lative, where the Statute is in the diſjunctive : As to this, there is a plain dif- 
fecence, between an Action, grounded merely upon a Statute, and an Indictment 
upon a Statute, and in a Jaſtification by reaſonof a Statute : In the two fog ⸗ 
mer, the Statute ought to be very ſtrictly recited, as the ſame ie, and accozding to 
the very bwo2vs of the lame; but otherwile it is in the third, foz there it is (uffict 
ent to recice as much of che Statute onelp, as will ſerve the turn of the party re- 
citing the ſame, and to omit che reſidue, and ſo this exception is not material: 
Thele two words (S.) malitioſe, & contemptuoſe, are Synonymies, end the one 
of them cannot be done without che other alſo, fo; malice cannot be without con- 
tempt. As to the bodp of the pleading here, the ſame is good, and he is not to ſhew 
how in everp particular, as the exceptions are taken: If a man be bound to (hew 
a ſufficient diſcharge, of a Rent-charge granted, he oughe there in pleading to ſhew 
the ſame certainly what diſcharge it is, that ſo che Court mop judge of the ſuffict- 
enty of it; but as this Caſe here is, the Statute hath made the Julices of Peace 
Judges of the cauſe, of che ſufficiency of che Tlitueſſes, and of their tellimonp, 
and therefo2e the ſame is not to be particularly ſhewen, thep have here admitted of 
chem to be lufficient witneſſes,and if they were not ſofficienc, we dug not fo2 ts exa- 
mine this here; and Specors caſe, Coke 5 pars, fol. 51. comes not unto this eaſe, 
leg there he is a Pinilter of che Court, and (oas a Piniſter, de is to certifie the 

certainty 
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certaintp of all their pꝛoceedings to another Court, not withſtanding that he there 
is a Judge of the inſufficiency, Croke Tuſtice. This Cale is a Caſe of very 
great moment and tmpoztance, and many eyes are upon it, agrecd the difference 
taken befoze by Dodderidge; fo; where the action is not grounded upon a ſtatute, 
but where the Juſtification is by reaſon of a Statute, here the Statute is but as 
an Jnducemenc unco the Tuſtification: As to the exception, that this was here dove 
by four Juſtices of the Peace, whereas che Statute names but two; this excep- 
tion is of no fozce at all, fo if two map do it, a multo fortiori, four map ſo do. 
Flemming chief Juſtice. Ik this were in a Declaration, upon the Statute of 
8 H. 6. cap. 9. fo} a fozcible Entry, it would differ from this Cale, agreed the 
difference taken. By Doddcridge, malitioſe & contemptuoſe, are Synonymas, 
and onely ſec down foz aggravation of the Fact; as to the exception taken, that 
the pꝛoceediugs here were befoze four Jullices ol the Peace, and tbe Statute names 
but two; the true meaning of the Law⸗ makers is here to be conſidered, which one- 
lp was, to have the matter to be duly examined, and that the lame was not to be 
done by one alone, le addition here of four, meets juſt with the true redſon of the 
Law; foz if twenty Juſtices of the Peace were then and there pꝛeſent, this deth 
noching at all hinder the operation of the Law, but that which is done by them ſhall 
be good and effectual, and ſo every ways conſidered, this Statute, upon which this 
1uſtification of the Defendants is grounded, ought not to have and receive ſo ſtrict 
a conſtruction and expoſition ; this is a leading caſe of this nature, and being up- 
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Statute of . 


8 H. 6. cap. 9. 


on this Statute, ought to be very well conſidered of befoze anp Judgement given 


berein, and ſo a further day was giben fo2 the Court to be better adviſed in this 
caſe, Afterwards, Termin. Paſch. 1 1. Jac. Reg. B. R. this caſe was moved and 
argued again. Flemming chief Juſtice, by this Statute ciearly the Juſtices of 
the Peace are made the Judges of the Caule. Dodderidge Iuſtice. This is tbe 
firſt caſe that J ever heard of to be bzought upon this Statute, and a Juſtification 
to be made: Thechiek point here, upon which the doube is in this pare of the Plea, 
where it is expꝛeſſed to be done (per meliorem partem, fo majorem) much diffe- 
rence there is beiweenthem: The anſwer to this hath been made, chat the Julli⸗ 
fication doth not go ſo far, the Juſtification here goes onely to the dap; but if he 
had pleaded a continuance of the Impꝛilonment, the Juſtification then, as it is here, 
would not have bꝛen good. Croke Iuſtice. The difference will be, where the 
vartance is in the-aggravation of the offence, and where the ſame is in the recital 
of the S:atute, much difference may be in this, malitioſe & contemptuoſe, theſe 
are all one. Dodderidge Iuſtice. malitia, eſt malus animi affectus, wickedneſs: 
theſe are all one, they are Synonymas, and if either of them be expzeſled, it is 
good. Flemming chief Juſtice. The exceptions taken to the Juſſtification, have 
deen very well anſwered, the matter not juſtiſtable;meliorem partem foz majorem, 


Termin. Paſc. 


11 lac, &c. 


in the jullification here they rely upon the Law, whether the lame be good by Law, 


ez not, malitioſe & proditorie, theſe are Adberbs, and are onely expzefſed to de- 
monkrate the act: A thing cannot be acted and dene contemptuoully, but che ſame 
will be done malitiouflp, and ſo mult be conſtrued to be, fo the one of chem cats 
not conſtare witbout the other: The Caſe here is very tender on both lides ; the 
Church-wardens on the one ſive, who by their Canons, are not co ſuffer any one 
to pꝛeach in their Church, without ſbewing ol his Licenle to them: It is onely 
here expꝛeſſed in this maner (S.) (Et eonabitur avellere) and then impoſuit ma- 
nus upon him, dato opere, vel deſtinato conſilio, agitur & violenter, and ſo fo2 
this time this caſe was adjourned, foz the Court to be better adviſed, befoze they 
delivered their full Judgement in this Caſe, the ſame being a Caſe of ſo much and 
ſo great concernment. Afterwards, Termin. Trin. 11 Jac. R. B. R. this Cale 


was mo ved again, and then Geo: Croke foz the Plaintiff, cited 33 H. 8. Brook gc. 


tit. parlament, & Statutes placito 87. That if one in any Action oz pleading, doth 33 H. 8. Brook 


alledge a Statute, and doth miſ-recice it in matter, 02 in the pear, dap, 02 place, the tit, Cc. 


other may demur generally, fo; there D no ſuch Dcacuce, and chen there is 1 ſuch 
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Law; koz that every one which meddles with this, ought to ſhew the Law ve- 
Caſe between laciter: And it was here in this Court reſolved, in 32 Eliz. in a Cale between 
Goſnal and Goſnall and Kindlemas, that if one in his Declaration doth recite a Statute, which 
apy ag be needs not do, and miſrecites the ſame, this miſrecical (hall make his Declara- 
5 tion bad. Flemming chief Juſtice. The omiſsion of a Law will not be helped 

by any means, Dodderidge Iuftice. It is very abſurd foz one to recite a Sta- 

tute, and tomiſrecite it, as (oz) fo; (&) (better part) fo (the greater part) In an 

Action of Debt, bzought foz non-perfozmance of an award, the Defendant pleads no 

ſuch award made; the Plaintiff avers the award made, and recites but part of it, 

and relies upon this: It was here adjudged, that there was no ſuch award made, 

becauſe he did not reeite the whole award. Flemming chief Iuſtice. Jn the re- 

cital of a Statute, we are all of us to take notice of it: The Court did advile the 

parties to plead to an Iſſue, and lo to have it tryed in the Countrep ; other wife, 

whenloever they vemanded the opinion of the Court, they fheuld have it, 

and ſo without ſaying any moe at this time, the ſame was adjourned over, fo 

the further advice of the Court, befoze any Judgement given. Aiterwards(%$.) 
IE _ Termin Hillar. 11. Iac. B. R. This Caſe was moved again, and argued by all 
.. the Judges, and Judgement given agaiuft the Plaintiff, Haughton Iuſtice. Ex- 
ceptions have been taken to the maner of this Juſtification, as it is pleaded; fo? the 

matter of fo2m, five Exceptions have been taken, and notwithſtanding four of them, 

Judgement here ought to be given againſt the Plaintiff ; but fo; one of the Excep- 

tions onely, Judgement ought to be given fo2 the Jlainciff, and againft the De- 

fendants: As to the firſt Exception taken, being (&) fo2 (02) this isonely a mii 

pꝛiſion, and the pleading good foz all this, if it be laid ſo, that the Statute ups 

on which the Juſtification here is grounded, warrants this in ſubſtance, this is (uf- 

ficient, notwithſtanding there be ſome variance in matter, if ſo be the ſame be no 

material variance, and ſo in any Action grounded upon a Mrit, oz upon a Dratute, 

ee of il the matter be good, it is ſufficient, as upon the Statute of 8 H. 6. cap. 9. of 
1.6.6.9. forcible Entry, if diſſriſed one with fozce, oꝛ put out with fozce, if there be matter 
fafficient, it is good: The intention of the Law⸗ makers, was, to puniſh the en- 

try and decainer with foꝛce: a ſecond Exception, and fo; this Exception the Plea 

is not good, the Plea here is grounded upon a Statute, and there ought to be ſuch 

a Statute upon which the plea is grounded, 02 the Plea not good; as to the vari- 

ance, the Juſtices, op the moſt part, this is but matter of ſurpluſage ; but having 

made this part of rhe Statute, the Statuce ought to warrant this, oz the plea not 

good; the Statute here ſaith no moze, but that the Juſtices of the Peace ſhall com⸗ 

mit him to the Goal: As to the variance, meliorem partem, & majorem partem, 

thefe do differtn themſelves; if the Statute had ſaw, per meliorem partem, and 

the party in pleading ſaith, per majorem partem, here is no difference; but other- 

wile it is here, when the Statute ſaith, per majorem partem, and the party in his 

plea ſaich, per meliorem partem : If᷑ the party do go further then he needs to do, 

in a point of Surpluſage, upon a Movilſe in a Statute, and miſtakes the ſame, 

chere is then no ſuch Statute to warrant this; and though the recital be of a thing, 

which er neceſſitate, needed not to be alledged, and a variance and miſretital herein, 

this ſhall make the Plea bad, fo; now by this recital, he hath made this alſo parcel 

dk the Status : As to the other Exceptions, the Plea of Juſtification is good, not- 
wichſtandiug thoſe Exceptions. Et ſic malitioſe. This is good and ſufficieuc, 

am the Pea ia good, thoughhe do not ſbem hom he was licenſed, che plea is good, 
un it is kufficientfo2 co ſay generally, chat be was a licenſed Miniſter ; the other 

- map lap, that he was not licenſed, and ſo Jllue map be joyned upan this, but fozthe 

- nigle Exception befoze, the plea is not good, and ſo Judgement fo} this cauſe is 

to be given (92 che Plaintiff agaiuſt the Defendants. Dodderidge Inſtice. The 

lole queſtton in this cale is, Whether this Jnftification here be good, 02 not: Na 
Exception hath been taken to the matter, but ts the manner of the Juſtificatfon. 

The matterof the Exceptions map be revucevunto two heads, Firſt, That there 
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is no ſuch Law as is mentioned. 2. It there be any ſuch Law, pet be hath not 
purſued the ſame. As to the firſt, that there is noſuch Law, foz that bc hath nf. 
recited the ſame, and that tn theſe two points. 1. In naming of (and) foz (o) 
the ſecond in the act of Juſtice,»the Statute ſaith tbe grearcr part, che Defenvane 
here in his Plea, ſaith the better part, Et aliquando, major pars vincit 
meliorem ; but pet fo2 all this Judgement ought to be giben againſt che Plain. 
tiff; and if by his plea, it appears that there was ſuch a Law, this is ſuffict 
ent koz us, and we are to take notice thereof: The queſtion now is, Mue⸗ 
ther he have in his Plea purſued the Statute, o2 not. As tao the firſt, theſe words 
con junctivè, & diſjunctive, are to be taken promiſcue, and when the ſence is the 
ſame, they are all one; allo malitioſe, & contemptuoſè, they are all one, the one 
cannot be done without the other, malitioſè agit, ſaith one, qui dato opere, malè 
agit, ſo that the ſame is all one in ſenſe, and the one includes the other, ſo chat there 
is a variance onelp in Letter, but not in ſence: Another reaſon may be dzawnfrom 
the penning of this Law, in which Law theſe wozvs (and) & (oz) are uſed pꝛo- 
miſcuoully, as ſometimes (&) where it ſhould be (oz) and ſometimes again (oz) | 1 
where it ſhould be (&) as in the beginning of the Statute, willingly and of ſet pur | E 
poſe, all one overt, and publique wozd, fact, act, oz decd, (oz) there ought to be - 9 
(aud) moleſt, vex, let, 02 trouble, there is (02) fo (&) a Bꝛeacher licenſed, alow- ü 
ed oz auchozized, (oi) there fo (&) ſo that the (ame is all one, and this is no mate- 

rial variance here, having recited the lame true in ſence. Another reaſon, upon 

another Bꝛanch, which the Statute hath, oz by any other unlawful wap o2 means: 

Tf he had recited this onely, this had been good, and well purſuing che Stature; 

this latter clauſe makes it very plain, ſo that notwithſtanding this exception, Se) : 

and (oz) be all oue: And ſo in the plea there is recited a true Statute, in ſenſe ard 

meaning unto us, the difference being onely in the Letter, not in the meaning, and : 
lo the Plea good; and ſo to this purpoſe is the Caſe in 17 E. 3 f. 10. in an Action of cx. 3. fl fe. 
dent upon a bond, whetein the bond the party was named Canonicus, and in the it, 
Prebendarius, this is held to be here all one in ſenſe, and ſo no matter of variance, but 
ta be ood and ſufficient ; and ſo to the ſame purpoſe is 28 H. 6, fol. 8. in a Pre- 22 H. 6. 5. 
cipe priori Prioratus, being ſpecially bound, the M zit was domus, and there held 

gaod, being all one in ſence; and ſo the caſe in 3 H. 6. Quz fuir uxor, & quando 3 Hl. 6. 
fit uxor: This is all one ta ſence, though the variance be in a Letter, pet if che 

ſence be all one, it will be good, and in ſuch Caſes we are not to grate coo much 

upon the letter, aud ſo clearly this is no material variance, but the Statute is well 

recited; pet it muſt be confeſſed, that it a man by way of action oz plea, grounds 

himſelf upou a Statute, and miſrecites it in a part, eas ex neceſſitate, he 

ought not to recite this at all, this is not good, and this appears to beſo, in Plow- 

dens Commentaries, fol. 79. 80. in parteridge and Stranges Caſe : A one doth * g 
milrecite a Statute, onelp in the dap of it, whereas he ought not to recite it; by dens ; E 
this he hath failed, and this is bad, ſo held there by all the Judges, although the f. 7. 20. r. | 

ſame was in a matter not maceria!, fo2 then there is no ſuch Law, aud ſo be ha g | 

grounded his Action upon a Law, wiere there is no ſuch Law; and with this a 3 
crees the Earl of Leiceſters Caſe in Plowdens Commentaries, fol. 390. ſo where Plowdens Ed 

the difference is in matter, as in Freemans Caſe, Cook 5 pars,fol.45, Jn an Action 2 3 . 

of Maſte, upon the Statute of Glouceſter, Quod nullus faciat vaſtum, vendi - fol. 390. 

tionem, & deſtritionem : Where it ſhould be deſtructionem, xeſolbed there to be Coke 5 pan 

matter of ſubſtance, and not amendable: in our Caſe here, the variante is onely in fol. 43. Ce. 

wuds. and not in matter, and cherefoze in Judgement of Law, the ſame is no vas 

riance koꝛ to vitiate the Plea, alſo every contempt includes in it malice. As ts the 

ſccond variance, being the great matter and material variance, aud his is plain: 

It is to be now conſidered how this ſhall be helped, the ſame (hall be aided and help⸗ 

ed this way, that this is out of the fozre and frame of che Statute, and that upon 

this ground, grounded upon che Statute it ſelf; che which Statute, fo pare of it 

is abzogated, and fo2 part of ic ſtands ill in foxce; part of it is quite gone, as that 

part of it being fo; ſaying of Pals, this 5 joyned with the other part; this part N 
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fol. 3 


it which is gone and abꝛogated, ought vot to be recited: The Plea here is by way 
of Bax, and a Bar being good to a common intent, is in Judgement of Law good 
and ſufficient ; it is ſuffictene fo2 him here, to ſpew and ſet fo2ch that onely which 
makes fo2 him, the firſt offence, if viſturbe, & c. and to be foz this arreſted, bzoughe 
befoze a Juſtice of Peace to be examined, and committed, this Law makes them 
Judges, gives them a Judicial power, and makes them Judges of che Mitneſſes, 


ſio that he may commit a third offence after ſix moneths, ik he doth not confozm him- 


ſzIf, then to be committed uſque he reconcile himſelf: This milrecical here is in 
the third offence, with which we are not now here to meddle with, the Action here 
is bought upon the firft offence (S) that 7 Auguſti he was committed to the Goal 
at York : As to the miſrecital, which is in a matter meerly ſuperfluous : As to 
the Plea and Juſtification, he miſrecites the Statute in another matter, which 
ougſyc not to come in queſtion ;- he is tmpeached foz the Ampꝛiſonment, 7 Auguſt, 
and fu the Plea, the recital of che Statute, as to this, is good, and well reciced : 
It bath been urged, that he hath not concluvcd his Plea right, being with a (ſic) 
he did diſtarb him; as to this, the concluſion will not heip, if there be not ſuffict- 
ent pzemiſes : But here in this Laſe it is expꝛeſled, 1. That he laid hands on him. 
2. That he endeavozcd to pull him out. 2. Me did pzobibit him further to pꝛo⸗ 
ceed, Bt fic, per hu juſmodi facta & diverſa opprobrioſa verba, and doth not ſhew 
what they were, this is not material whether he uſed any wozds o; not, che deed 
is here apparent which was done by him, the fozm of che wozds is not material, 
and fo the (ſic) here is idle, there being matter ſufficient laid down in the pꝛemiſes, 
and ſo the Nlea good : As to the other Exception taken, he ought to be a Linceoſcd 
{Heacher, it is chewed that he did viſturb Thomſon, a Licenſcd Pzeacher,by Mat- 
thew tate Archbiſhop of York, and doth not ſhew where he was licenſed, and this, 
as it was urged, is traverſable z This Plea is good, notwithſtanding this Ex- 
ception, the ſame being in a Bar, and if any Traverſe be requiſice, the ſame ought 
ta come on the ather ſive, and then in the Rejopnder, to ſhew the time and the place; 
if in Treſpaſs the Defenvant pleads, that Locus in quo was the Free- hold of I S. 


and he by his command did enter, which was the ſame Treſpaſs, and doth not ſhew 


where this was, the other may Traverſe this, and then the Defendanc in his Re« 
jopnder map well hem this, ſo here in this Caſe this Plea in Bar is good: Other 
Exceptions taken at that they did as Judges, They did finde him, they did Judge 
um; touching this, ſee Specots caſe, Coke 5 pars, fol. 51, that which they have 
pleaded here, is purſuing the Lam: Two ſuffictenc Witneſſes, this ia good, they 
weed not ew them, fo2 they by the Law are made the Judges of the Mitneſſes, 
and are not to ſhew' what ng who the Mitneſſes were; we are not to look iuts this, 
and ſo clearly che Plea here is good, and Judgement ought to be given foz the De⸗ 
kendants, and againſt the latntiff. Croke Iuſtice. The Plea here by wap ol 
Iuſtfication, is good andſufficient both in matter and fozm : Two Exceptions have 


been here matertally taken, if chep had pꝛoded to be mate rial Exceptions which they 


axe not, being nat in a material point; and being in another matter, they are not ſo 
macerial as to bit ate the Plea: This is a general Law, made in Odium male ficiæ, 


and ot whichweought to take notice, as to the Exception at (&) to2 (o) at the firſt, 
he voth not u dertaks to recite all the Statute, but oncly with an inter alia, to take 


benefit of this onely which belongs unto him; and here G:adations are to be obſer» 


ved in the Seatute, (&) fox (az) this is but accumulatio verborum, qui negat 
quod magis eſt, negat quod minus eſt : This is no material. miſretital of the 


Dratute : As touching che ſecond Exception, if the Juſtification had been upon 
this Byanch of the Statute, F ſhould then have agreed this to have been a material 
variance, but quid hoc ad te, this is an impertinent and an-immacerial Allegation, 
Quid verba audiam, cum facta video: Qs ta the toncluſion, this is well and ſuf- 
ficiene, he needs not here to ſhem where he was licenſed; if the other to Traverſe 
it, as he may do, then he is to ſhew it, and this ſhall be then ſuffictenc ; che Juftifi- 
cation here-is good, and ſo Judgement: oughe to be given agamſt che Þlaimiff. 

Coke 


# 
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Cook chief Juſtice. Divers things are to be a vozed in this Caſe: Summa ra- 
tio, huz pro Religionem facit: This Statute of 1 Mariz cap. 3. upbn which Statute of 
che Yaſtification here is grounded, was made to advance Religion, Deus loquitur 1 Mariz, c. 3. 
in Templo, to diſturb a Pzeacher, is to diſturb God; but we are now Judges of 

the Law, this Juſtification here clearly is good, and ſo Judgement to be given a · 

gainſt the Platntiff: The Plaintiff here is. to take no advantage of this Bar, as 

the Caſe ts: This is a general Law, and therefoze chey map here juſtifie this gene- 

rally, per formam Statuti, in this Caſe pzvvided, and this without any ſpecial re-. 

cital of the ſame, and this had been the cloſer and che ſurer way; a man cannot 

plead, Nul tiel Record, againft a general Law, becauſe the Coutt ought to take 

notice of it, and of ſo much chereof as is ſufficient fox the matter in quicſtion : As 

to the Judgement given in Plowdens Commentaries, in Parteridge and Crokers 

caſe, fol.78. which hath been urged, that Judgement was then good, and well 

given; but if the ſame matter were now at this day ts come in queſtion again, we 

might v ell give our Judgement accoꝛding to the verity of the matter: As to the 

variance urged (8) foz (oz) this is no material variance, chey being all one in ſence 

and meaning, theſe are Synonimies, & parum differunt, que re concordanc, & 

cum adſunt teſtimonia rerum, quid opus eſt ver bis, ſaith the D2ato2 : ſo here 

this is good, becauſe the pzemiſes do warrant the ſame, where the queſtion is upon 

a general Law, there che Court is to judge accozding to the.verity of che matter; 

pet it mult be agreed, that fom in pleading is not to be omitted, foꝛ that would be 

a way to ding in contuſion: But as this Cale here is, che Plea and Juffification 14 e 
is good, and the Plaintiff bad no juſt cauſe to demur, and ſo uponthe whole inatter 0,5 ger en- 
Judgement oughe co be given koz the Dekendants, and againſt the Plaintiſt, and m cepzar per, 
therefoze the Rule of che Court was, Quod querens, Nil capiat per Bil- Bilam. 
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lam. | 


Nota, Jn an Ejectione firme ought againſt wo Defendants,the one of them | 
confeſſeth the Action, and the other of them pleads in Bar, Non culp. It was In Ejezione 
moved by John Moor fen the Plaintiff, thathe might releaſe bis Action as again ar ren 
him which hav confeſſed che ſame, aud pzoceed againſt the other who bad pleaded con feſſeth. the 
Non culp. Dodderidge Tuſtice. Jn an Action of Treſpaſs againſt two, ihe other plead- 
one makes default, the other confeſſerh the Action; here be may well reunquiſl eth, Nen cxþ. 
his Quit agaittft him who makes default, and psceed againſt the other which ton · O 
feſfeth, oz which pleads in Bat; the reaſon in this Cale is, becauſe this Suit 
is onelyin point of damages, duc it is not ſo in the Cafe of an Ejectione firme; if 
ais ſhould be lo here, anp man may by this be cricevy, and much pꝛactite may be 
uſed in this: And ſo the Opinion of the whole Court in this Caie clearly was, that 


the Plaintiff could not releaſe oz relinquiſh his Suit againſt one of the Defendants, 
and pꝛocced agaiuſt the other. : 


Gilling Plaintiff, againſt Boker 
Defendant. 


x 1 A wit ef Ke. 

1 a Witt of Erroz, to reverſe a Judgement given in an Action of Debe, fon cor vo reverſe 

arrearages due upon an accompt; the Clerk of the Errozs tefuſes to enter thts; 8 

without two ſufficient Surettes vy bim firſt found und given, acropding tu cle Were a wric 

Statue of 3 Tac. cap. 8. to pzoſecute the zit ol Erroz with effect; aud to ſs of Error ſhall 
tisfie and pap co the party, if Judgement be affirmed; all ſuch Debcs, vamages,ans de does: 

rocka upon the fi Judgement, and all.coſts and damages to be werded hon detop frrerree d 
of Execution. It was moved by Harris, that this Caſe now here in queſtion, is where not; 

out 
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5 out of rhe Statute, which ſpeaks oncly of a Debt that grows due by theſe four 
means (S.) By Bill, Bond upon condition foz papment of money onely, Rent re. 
ſerved upon a Leaſe, 02 by reaſon of a Contract: In che Caſe here in queſtion, 

it is oziginally vo debt, but the ſame grows to be a debt onely by reaſon of the ac- 
compt, and the Statute makes no mention at all of any ſuch kinde of Debt, but 
onelp of oziginal Debts ; and ſo this caſe here is out of the Statute, being none 
of the Debts there mentioned, this being a Debt not growing due by any Contract. 
Flemming Chief Iuſtice demanded, whether a Debt upon an Obligation, condi- 
tioned fo2 perfozmance of Covenants, were within oz out of this Statute. Dod- 
deridge Iuſtice, clearly this is out of the Statute, the whole Court agreed in this, 
that chis was out of the Statute, where it was to perfozm Covenants. Flemming 
chief Iuſtice demanded again, if an action of Debt upon an arbitriment, was withs 
in oz out of the Statute, ; the whole Court clear of opinion, that this was out of 
the Statate. Flemming chief Iuſtice. As tothe pꝛincipal caſe now in queſtion, 
Debts which are to be within this Law, are to be (ach Debts as are oztginal and 
true Debts, and in ſuch Caſes alter Judgement given, a Tut of Erroz (hall 
not be alowed, noz any Superſedeas grauted, without firſt putting in of good 
Dureties, accozving to the Statute : But the Debt here in this pzincipal Cale, is 
not a Debt ozigtnally, but the lame grows and becomes to be a Debt, only upon the 
accompt, and not befoze ; and his is nat like unto a Debt due upon a Contract, as 
is mentioned in the Statute, ſo that this Caſe is clearly out of the Statute, and ſo 
is a Debt which grows to be due upon an Arbitriment. Dodderidge Iuſtice at- 
cozded herem, that this is out cf che Statute; this is a O: bt which grows due, and 
to beſo upon the accompt, and this is matter which reſts between the parties them- 
ſelves, and allowance upon this is to be made, and this is not as a Contract, no 
pet to be taken as in the nature of a Contract, Debt, fo) arrearages of an accompt 
befoze Auditoys, is clearly out of this Statuce, fo2 this is a Debt grounded upon a 
Reco : In Debt upon a Contract, there is quid pro quo, but it is not ſo 
here, and ſo is out of the 'Statute. Croke Iuſtice. This Cale here is out 
of the Statute, which doth onely ſet down and makes mention of ſuch Debts, which 
are certain Debts ; but this Caſe here, and Debts upon a Bond co perfozm Cove 
nants, oz for arrearages upon an actompt, theſe are all of them uncertain Debts, 
and ſo out of che Statute; and ſo the whole Court agreed clearly, that this pzinci- 
2 wo pal Cale is out of the Statute, and the Court did rule this zit of Erroz, co be 
withoor find. entred and alowed of without finding of any Surc tits, and actoꝛding co this Judge: 
ing of Sure ment it hath been fozmerlyſo here adjudged, as was affirmed by che Counſel at 
ties, per curi - the Bar. ö 
a. 


— 


Hall Plaintiff, againſt Rotherom 


Defendant. 
Where pro- He Caſe was this : A man taken by aLacicaf, puts in his Bail, and thep were 
ces ſhall go Welſhmen, aftcrwards a Judgement paſſes agatnſt bim; upon this che que- 


ſion moved tothe Court, was this, Mbether Pzoces upon a Capias ad ſatisfaci- 
. endum, ſhall go taco Wales againit the Ball, oz not. Man Secundary, imfozmev 
the Court, chat in che like Caſe they had ſo done divers times. Williams Iuſtice. 
Coke 5 pats, fol. 49. in V Caſe, it is reſolved, that all the Statutes of 
Jeofails, do extend into Wales, the reaſon is, becauſe the Statute of 27 H. & cap. 
7. hath made Wales parcel of England: It was ſhewed to the Coutt, that Brown- 
low, e hief Pzothonotary of the Common Pleas, affirmed, that they vo not there 


ule 
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uſe to ſend ſuch Pꝛoces into Wales, but onely Pꝛoces of Vtlagary. Man Secun- 
dary, infoʒmed the Court, that it bath been uſed otherwiſe here in this Court ; and 
upon this, the Court being fully ſatisſied herein, by the direction & rule of the Court, 
Pꝛoces was granted into Wales againſtthe Bail; and the Courc ſaid further, that proces into 
if che parties found themſelves agrieved, they might have a. zit of Erro, and Wales againft 
ſo by the rule of the Court, the Pꝛoces well alowed of foz co ifſue into Wales as 3 Pail, per 
gainſt the Bail. => | Curiam. 
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Richardſon Plaintiff, againſt Piftel 
Defendant. 


have in the land of his Loꝛd common by pꝛeſcription, the plaintiff pleads a releaſe releaſe plead- 
of this made unto him by the Defendant ; the Defendant as to this makes anſwer, ed in Bar of 
and pleads Ne releſſa pas, and upon this Plea the Plaintiff demurs in Law, the 2 * 
Dekendant jopned in demurrer; the Queſtion onely being, Whether this Plea 7 ether 
be good, 02 not: It was urged, that this Plea was not good, in regard that he made good or not. 
the releaſe, and ſo is party and pzivp unto it, and cherefoze he ought co plead direct- 
ly, Non eſt factum, and not thts plea : It was urged fo the Defendanc, that this 
Plea of Ne releſſa pas, is a8 good a Plea as Non eſt factum; and upon trial of 
Deeds, where one ſhall pfead Nient ſon fait, and where Ne granta pas, theſe dooks 
were cited, 2 H. 7. 1. 3 H. 6. fol. 18. and 26, Richardſon fo the Plaintiff, mo- 2 8.7. 7. 
ved tte Court, that the Plea was not good: The onely queſtion here is, Mhe. 3 H. 6. 18.26. 
ther the parip himleil, to this Deed of releafe, hall plead Ne releſſa pas, he cannot 
fo plead; the difference will be, where he is party to the Deed, and where he is a 
üranger to the ſame, a ſtranger map pliead Ne releſſa pas, but not the party him- 
ſelf, but he ought to plead Nient fon fait, and this difference is Marranted by vi⸗ 
vers Books, as dy 3 H. 6.f.18.26, and 28. 2 H. 4. 21. 43 E. 3.f.0: placito 32. 3H. 6:18.20 
37 Aſſ. placito 17. where he is party co the Deed, there he cannotplead, Ne releſſa gc. 
pas: Atto the reaſon of the Law makes againft this, fo by the Law, when one is Nota, The 
party toa Deed, andqueftfauedupon che ſame, he ought to anſwer virectly, whether ference 
it be bis Deed oz not; bur if he be a ſtranger to the Deed, then de map well plead to c lend. 
this, Ne releſſa pas, and ſo by this plea it map come tn queſtion, and to be tried whe- Vn 1 fadun, 
ther this was his deev, o2 not; but otherwil; it is where he is a party co the Deed. G. 
Dodderidge Juftice. The differente is true which hach been taken, where he ts party 
to the Deed, there he ought direecly to anfwer in this manner ( S) Quod non eſt fa- 
ctum : Aud if upon tryal it de found co be his Deev, then fo2 his fatſhood in pleav- 
ing, he ſhall be Fined to the King koz this his diſceit, andtherefoze if he ſhall plead 
here, Ne releſſa pas, on riens pafla per le fait, and this is found againſt him: The 
King ſhall not dere have his Fine, and cherefoze he is co plead Non eſt factum, being 
party to the Deed; otherwile it is if he was a ſtranger to the Deed, there he may 
well plead Ne releſſa pas, ou riens paſſa per le fait, and ſo by this way the validity 
of che Deed will come inqueſtion:: There are in Law but co Jllires to anſwer 
unto a deed,the one, Nient ſon fait, che ſecond, Ne goons * And here we have the 
we have the party himſelf who made this Deed of releaſe, and unto this he ought 
directly to make anfwer, and that by an ifſirabte Plea, whether this be his Deed oz 
not; and if his Plea be found. co be falſe, the Judgement is then co de Quod op 
atur, and ſo he ſhall be Jaypzifoned until he have paid his Fine umo the King: C 
Plea as here it is, is not good, foz he being the party himſelf, ought co plead Non 
eſt factum. Croke Tuſtice. It he hath nothing here to plead to avoid i Deed, 
he ought then to plead Nient ſon fait; hut where he hach marcer ſaffictent to _ 


[ N an Action of Treſpaſs bzoughe, che Defendant as a Copp-holder, claims to 3 Treſpafß a 
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Iudgementi 
given for the 
Plaintiff, 


Action upon 
the Caſe for 
words. 


vis Dec d, there de map well plead, Ne releſſa pas. Dodderidge Iuſtice agreed 


in this, that where he hath ſpecial matter to plead to avoid his Deed, there he ought 
to plead this matter ſpecially to avoid the ſame, and ſo to conclude Nient ſon fait, 
02 Ne releſſa pas, and upon this difference are all the Books; and ſo the Court 
was clear of Opinion that this Plea was not good, that the Platutiff had good 
cauſe ok Demurrer, and ſo by the Rule of the Court Judgement was given 
fo2 the Plaintiff. | 


Fames Plaintiff, againſt Harris 
Defendant. | 


N an Action upon the Caſe bꝛought fo ſlanderous wozds, ſpoken by the Defens 
dant of the Plaintiff, upon Non culp. plcaded, the Jury found the wozds laid 

tn the Declaration to be ſpoken by the Defendant of the Plaintiff: The wozds 
were thele, Thou art a Thief, and J will pzove thee ſo; the Jury finde that he 
ſpake the wozds, De querent. not in his pꝛeſence, but they were ſpoken in his ab: 
lence, and ſo they found this ſpecially in this manner ko the Plaintiff. Harris ur- 
ged foz the Ocfenvant,chat foz theſe wozds, as they are thus found by the Jury, 
the Plaintiff cannot have his Judgement: The Plaintiff declares here, Quod 
dixit de præfat querent. Thou art a Thief ; the Jury finde that he did ſpake che 
wozds, but that he ſpake them, De eodem querent. & ulter ius dicunt, that he 
ſpake the wozds in the abſence of the Plaintiff. Henden. The Plaintiff here 
ought to have his Judgement: Thele wozds, with an innuendo, (Thon) are a 
good and ſufficient denotation of the party of whom they were ſpoken : If he had 
ſaid, He is a Thief, and J will pzove thee, ipſum præfat querent. innuendo, to 
be lo, and this ſo found, this bad been good: The Jury here do finde that he ſpake, 
Hxc falſa, ſcandaloſa, & opprobrioſa verba, of the Plaintiff, they linde che wozds 


Quod dixit in præſentia, & auditu, of others, de præfat querent. Thou 


art a Thief, and I will pꝛove it, & ulterius dicunt, quod non dixit, theſe 
wozds, in præſentia querentis, but in his abſence ; this is good, and the Plaintiff 
to have his Judgement. Dodderidge luſtice. The Action is here bzought by the 
Plainciff, foz wozds ſpoken to himſelf: The latter part of the verdict here hath no 
ſence in it, he ſpake che wozvs in the abſence of the party ( Thou art.) Croke 
Iuſtice. If che Jury finde, Quoddixit de præfato querent. de eodem, this is 


good and ſufficient, if. he ſaid, Thou art a Thief, and J will pꝛove thee ſo; if he 


himſelf did not hear bim, but others there pꝛeſent did infozm bim of it that be cal- 
led bim Thief, and he ſaid he did not hear him, non in auditu, becauſe it might 
be he was not ſo quick of hearing, oz might be buſie in talk: The pzincipal mat- 
ter couſiderable and inquirable bers is, Whether he ſpake the wozds as they are 
laid in the Declaration: The Jury here have well found the words as they are 
laid, and their finding is good. Dodderidge Iuſtice. The Jurp here hade found 


the woꝛds accopding to the flue, but the latter part of their finding here, is alto- 


gether ſenceleſs : Ik che firſt part of their finding be full co the Iſſue, cither ex- 
p2elly, 02 by Implication 2 Ik the latter part of their finding do any ways con- 
tradict this, then the firſt port of their finding ſhall be good, and the latter part 
void, and this is very clear: The Jurp here do finde, Quod dixit de eodem, and 
by a neceſſary Implication, dixit eidem; the wozws being (Thou art) which wozvs 
do imply thus much, that they were ſpoken co one being then pꝛeſent: The Jurp 
do linde, that be div ſpeak che ſame wozps, de eodem querent. and the wozds vo 
impozt thus much, that he was pꝛelent, being (Thou) if the Fury finde the words 

| that 
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that he ſaid, (he) innuendo, the Plaintiff is a Thief; and the Plaintiff declares 
fo2 theſe woz s (S) Thou art a Thief, clearly this had not been good, by reaſon 
of the variance, if the wozds ſpoken were theſe (S.) Thou art a Thief; and it is 
not mentioned of whom the woꝛds were ſpoken: The Jury here map well-fin>2 
the intention of che party ſpeaking (S.) Quod dixit de querent: ere in this p2tn- 
cipal caſe the Jury have found a good veceict fox the Plaintiff, and ſo he ought to 
have Judgement. Flemming chief Juſtice. The wozds, as they are laid in 
the Declaration, were ſpoken eidem querent. and this impnycs that ſpoken to the 
party being pꝛeſent; ko; the wozd (Thou) implies, that he was pꝛeſent, it being 
very impꝛoper to ſap ſo of one being abſent; by the verdict here it is not found, 
Quad dixit eidem, ſed de codem querent, And this is lufficient if the ſame a: 
grees with the Declaration, fo2 the wozds, and fo2 che party of whom they were 
ſpoken 2 It is here found by the Jury, Quod dixit de przfato querent. this is good 
and ſufficient,and che woꝛds may be ſpoken in his pzeſence oꝛ in his abſence ; It is 
a very impꝛoper ſpeech to ſap, (Thou) co one that is abſent; when che Jurp do 
nde, Quod dixit de przfato querent, there is then no repugnancy in the lat⸗ 
ter part of their finding, be he pꝛelent oz be he abſent, they finde the woꝛds, and 
theſe are actionable, and this is ſufficient, & ulterius, chey finde this by wap of 
explanatton, that be ſpake the wozds, ſed non eidem quzrent. ſo that in this lat · 
ter part of their verdict, thep have nothing contrarp to the fozmer part of their 
verdict ; they have onely found this further, that che Plaintiff was abſence when the 
woꝛds were ſpoken; And thele wozds, Thou arc, &c. do not enfozce his pꝛe- 
ſence of neceſsitp, if he did ſpeak theſe wozds, he being abſent at the time, 
pet theſe words are a Slander unto him; Here it is innuendo de præfato 
querent. this ts ſufficient and certain: Here are two ſeberal Slanders, and 
be may have two ſeveral Actions; foz theſe, there is no contrariety here in this ver- 
dict, fo2 when the Jury do linde, Quod dixit de eodem querent. this map well be 
either in his pyeſence oꝛ abſence, & ulterius, &c. (Thou) we cannot intend that 
he was pzeſent, when the Jury do finde directly that he was not then pꝛeſent: 
They do linde the wozds, as they are laid in the Declaration, and no contrariety in 
their finding, but that their finding is good. Crook Juſtice. Che truth of the 
Cale was, that he did ſpeak theſe wozds in the third Perſon, and therefoze there 
was great fault found in the Counſel, that they would have che woꝛds found in the 
ſecond, and not in the third Perſon, and accopdinglp as they were ſpoken, Dod- 
deridge Iuſtice. The Jury do finde, Quod dixit de eodem querent. If ſo, 
then they were not ſpoken cidem querent. Croke Juſtice. The woꝛds might 
be ſpoken, eidem querent. and yet be might not hear them. Flemming chief Tu- 
ſtice. As this Caſe here ts, the PlaintiX cannot have his Judgement, foz that 
it now appears by his finding of the Jury, that he hatch a double cauſe of Action. 
Dodderidge & Croke Iuſtices. That the Plaintiff here ought to have bis Judge- 
ment, here being a good vervice fo2 him; and che wozd laid in the Declaration, found 
to be ſpoken by the Defendant, & de eodem querent. and this is lufficiently fotind,ſo 
that the Court in this did not fully agree, ſome difference being between them. | i 
Nota, That afterwards this Cale was ended between the parties by compoſi⸗ Ended by: 
tion and agreement, and ſo no Judgement was given by che Court in this geement * 
Caſe. | tween the 
Partles. 


1 Sir 


” 
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Sir Thomas Mead Plaintiff, againſt Sir George Reynel 


Defendant. 
| —— | Ote, That in a trpal at the Bar, pzoſecuted by Sir Thomas Mead, agatnit 
emo wane Sir George Reynal, Marſhal del B. R. fo} the fozfeiture of his Difice, by 


an office. his negligent ſuftering of one Sir James Creiton, there in Executtou,toz to elcape, 
the onely queſtion and Illue between them was, C= hether there was anp Eſcape 
o2 not, whether Sir Iames Creiton did remain gil in his cuſtody in Execution, oꝛ 

not; the Cale appeared to be this: The uumberof Pꝛiſoners increaliag, and he 

wanting toom lo them in the Yziſon of the Marwhalũe, he cauſed a uew building 

to be erected, and the ſame apjopning to the Pzilon, and within the compaſs aud 

Pꝛecinct of the ſame, and thither he removed Sir James Creiton, and kept him 

there, being in Execution: The Queſtion was, Whether this was an Elcape in 

Law, oz not, in regard that this new erected Building was no part of che ancient 

Hꝛiſon: This matter was pꝛoſecuted againſt him by Sir Thomas Mead, who bad 

a grant of this Office: And note, that the matters of miſdemeano! were examined 

in the Chancery, and afcerwards the ſame directed tobe tried here in this Court; of 

which manner of pzoceceding, the Court did very much diſlike, he being their Offt- 

39 fl. 6.f. 3 cer. Dodderidge luſtice. In 39 H. 6. fol. 32, 33,34. The manner there ex⸗ 
* pꝛeſſed, of proceedings againſt the Parſhal, upon a ſuppoſed fozfeicure of his 
Office, by reaſon of an Elcape, this appears there at large, and very well deba- 

ted, In the Duke of Norfolks Caſe, fo the removing of Iohn Brandon his 

Marſhal ; and there by the opinion of all che Judges, a negligent Efcape by a 

Marſbal, is no caule of Forfeiture of his Office: There it is held, that this but is a 

matter finable, in manner as the Court ſhall think fitting co impoſe the ſame; but 

other wiſe it is of a voluntary Eſcape, and fo ſuch an Eſcape he is to {ole his 

Office, as there appears, fol, 3 3. B. ſide: It appears alſo by a Recozd in the time 

Record E. 1. of King E 1. and alſe by other Recoꝛds of latter times, that the miſdemeanoꝛs in 
Caſes af Eſcapes by the Officers of this Court, ought to be here examined by 
this Court ; and not withſtanding all which bath been ſaid unto the Jury, we will 

our ſelves examine this Cauſe, befoze any Judgement ſhall be herein given by us. 

Flemming chief Juſtice. Te babe not been well veait withal by the Pzoſecu- 

tos of this Cauſe, fo2 that the examination of all abuſes, of Nonuſers, miſuſers, 

and other miſdt meanoꝛs in our Officers, belongs mcſtpzoperly unto this Court, ts 

be here examined by us; and we are to judge of che ſufficiency oꝛ non · ſufficiencp of 

our Officers here, and no other Caurt is to intermeddle with them in ſuch a man⸗ 

ner, as in this Cale hath been done; and againſt this which J have now ſatd, there 

is no pꝛeſident, noz pet any Bock to be ſbewed: But on the contrary, all the pꝛe- 

fidents and Books of Law do confirm this which J have now laid: That ſuch ex⸗ 

aminat ions, in ſuch Caſes as this, belongs onely and moſt pꝛoperly co the Juriſ- 

diction of this Court, foz to examine, determine, and to adjudge thereof, and to no 

other Court whatſde ver; and we are all of us clearly and unanimouſly agreed in 

this, to maintain, and alwaps to pꝛeſerve and uphold the power, dignity, and Ju⸗ 
riſdiction of this Court, in us, and onely to us, (if good ʒeſidents cannot be ſyew⸗ 
,ed to us that the contrary hath been uſed.) Dodderidge Iuſtice. It appears plain: 
39 UH. 54.32, l and fully by the Book of 39 H. 6. fol. 32,33. and befoze remembzed, chat it be⸗ 
33. longs onelp unto this Court, to examinezhe Nonuſers and abuſes in our Officers; 
Record King ad actoꝛding unto this, J have lecu an expꝛeſs pꝛeſident, in a Recozd, of it, in the 
E. 1. time ol Bing E. 2. And have allo ſeen other expʒeſs pꝛelidents, of latter times. 
| f ta 
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to this purpoſe, Nota, That in this Caſe, all the matter of miſoemeaner was 
at large examined in the Chancery, and upon the Jſſues there agreed on, a Tryal 
appointed to be had here at the Bat upon the ſame Jſſues : The whole Court a- 
greed in this, that all this which was ſo done there, was onely ſo there done, ad 
nos informandum, aud not in any other manner, to fozecloſe and to fozecluve us of 
that Juriſdiction and Pzerogartve, which pzoperly belongs cs us as Juvges of this 
Court, as to have the Examination of our peculiar Dificers in all matters, and 
moze pꝛintipally in ſuch matters as da trench to make a Fozfeiture of their Offices, 
the ſame being (o penal unto them. Nota, That in this Caſe, the Fury having 
received their charge, and directions from the Court, by opening and explaining of 
the Evidence unto them, they gave in their vervice 
which verdice was received by the Court, and ſe the ſame by ige Rute and direction * 
of the Court was entredaccowingly | 


I 2 Termin. 


Courc, and founy Sir 4 verd;Rt gi- 
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__ TERMINVM*PASCH 
Il. Fac. B. R. 


Gedge Plaintiff, againſt Minne 
Defendant. 


Entred Trin. 10 Tac. B. R. 
Rott. 1034. 


N an Action of trefpaſs, pedibus ambulando, &c. and fo2 


In treſpaſs for e e A 

breaking and 2 > byeaking and digging the Land of the Plaintiff; the Defen- 

digging _ F//N\ 'l 2 2 dant pleads in barre, by wap of Juſtification , and ſecs fozth, 
=: og s that the common toice, and Fame was, quod quædam me- 

ging for a lis, a nopſome ver mine, called a Badger was there, and had 

Badger. dove bery much hurt, and that thcrefoze he ceme with bis 


Dogges, and did hunt him, and in purſuit thereof, & ad 
melem predictam interfieiendam, he did follow him with 
his Dogges, and did earth bim in the Plaincifts ground, and there he came, and 
dig ged dim out of the ground, and killed him. and this he pleaded, by way ol Juſti- 
fication, quoad le treſpas, fractionem, & loci prædicti foſſionem; & foflam, 
cum terra prædicta implevir; to this plea in Barre, the Plaintiff demurred in 
Law. It was urged fo2 the the Plaintiffe, chat this Juſtification was not good, 

though it be here alledgcd, that ihe common repozt was, that there was a burt- 

full badger, and that he came ad interficiendam, and that he did thercby, as little 

hurt, as be could poſſibly ; pet this is not ſufficient to juſtify this act of digg ing by 

him, at the common Law, a man was to be puniſhed foz hunting, as appeares by 
1 the book of 12 H 8. fol. 10 a. theſe Statutes were made, in allowance of hunting, 
ee AF the ürſt Stature was 1 3. R. 2. cap. 13. fo2 the allowing of hunting, not to bunt 
13 K. 2c. 13. uuleſs he hate Lafids to the value of 40. 8s. per annum, oz be otherwiſc eſpecialiy 
= licenſed to keep dogs ; another Statute made 8 Eliz. cap. 15. fo) deſiruction of 
Statute of 8. Uermine, of Foxes, Grey, oz Badger, and a reward given to thole that ſhall de- 
Clic. cap. 185. troy ſuch vermine, if he might enter on the ground, fo? to kill the Badger, pet be 
cannot juſtify the digging, fo2 that he might uſe other mcaus to kill him, and then net 

to digg the ground foz him, and here he bath not averred, that he could not ochcr- 

wiſe kill him: aginſt this it was urgtd fo2 the Defendant, that this juſtification is 

good, in regard, that all which is here done, is fo! the good of the Common- 

wealth; here it is laid, that the common fame was, that there was a Badger, s 

| nop- 
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- nopſome beaſt, that he did hunt him, and earthed him in the Plainticks grenad, ano 
did digge him out, and ſa killed him, quz eſt eadem tranigreſsio unde, &c. the 
Badger is a beaſt naturally inciined to do miſchie t, this differs from che oth:r caſcs 
of bunting fo2 pleaſure, here it is ſaid, the common voice, and fame was lo; This is 
ſufficient, without chewing anp burt done 2 Hen.7. fol. 15, in an Action bzought 2 F. ) ol. 
foꝛʒ a falſe Impꝛziſonment, he ought there to ſhew, that there was a felony done, and 
that the party taken, was of an ill name, in manp cafes, matter of neceſſity wap | 
make a good juſtification. 6. E.4. fol . a man cuts down trets, and they fall in no- 6 E 4-fol. 7. 
thers ground, he may enter, and take them, tyis being a caſe of necell ty. 3. E. G. 7 Et. Bes | 
Dyer, & 7. Eliz,Dyer, tn time of warre, the enemies v2cak a pꝛiſon, let the pji- 
ſoners out, this is no eſcape in the Goaler; foz th's was rot to be avoyded ; to 
make Bulwarkes in time of Marre, to keep the Countrey in quiet, this is lawfull; 
and lo to pzevent miſchief, if a houſe be on Fire, co pull down che nert : theſe and 
ſuch like things may be done incaſes of Neceſſicy , as appcareth by x 2.H.8. fol. 2. 12 H. 8. ſol. 2. 
13 H.. fol.15. 21 H.7.fol.27. 29 H.8.Dyer 37. Maleveretts caſe, &c. 8 E.4q. 13. Oc. 
fol. 2 3. and Coke 5. pa. 92. in Semaynes cale, fo) the taking of Felons, fo; 
the good of the Common-wealth, it islawfull co bꝛeak the houſe of another, and all 
which was done here, was fo2 the generall good of the Countrey, and ſo is 2 H. 4. 2 H. 4. fol. 12. 
fol. 1 2. ſuch a juſtification fo2 bzeaking a houſe held good , and ſo it is, 1 H. 7. fo. 1 H. 7. fol. s. 
6. if a man fell to another his tiaber trees, in ſuch a Wood, the Law gives him 
leave to tome with his carts, and to cut them down, and carry them away, the 
difference will be, where a man hath other meanes to effect what was done, and 
where not, as in 5 E. 3. Fitz. title Treſpaſs placito 13. tteſpaſſe bzought fo) bꝛeak- 5 E. 3. Fix. 
ing ok a Gutter, pleads that be did this, to come to repaire the Pouſe : and this held Cc. 
a god iea, here this Badger was a hurtfull vermine , and he came to kill him, 
and lo did. by digging him out of che earth. 12, H. 8. fol. 10, expreſſe in point, 12 H. s. fol. 106. 
that fo2 hunting of vermine offenſive and hurtfull to the Common - wealth, no action 
of tzeſp iſſe lyeth, and that foʒ this realen, the (ame being fo2 the good of the Com- 
mon- wealth; and here he had no meanes to get the Badger out, and ſo to kill him, 
but by digging of him out; the Statute of 8 Eliz. cap. 1s. makes pꝛoviſion fo) de- 8 ore 
ſtroying ofhurtfull Birds and f owles, and gives a reward foz the ſame, and ſo Ele. oo 1. 
fo) Fores aud Badgers; the Law finding them to be offenſive, and hurtkull, and | 
the law did never intend otherwiſe , but to gibe, and allow of the meanes to take 
tem, otherwiſe, it were but in vaine, to give a reward to the takers of them, if by 
law they ſhuuld be puniſhed as crelpaſſers, fo2 uſing of the meanes , to take and kill 
them, as wis ovely ſo done in this cale , as to the Statute of 13 R. 2. cap. 13. Statuteof 13 
this was fox hunting: the Plataciffe doth not here charge the Defendant fo2 hunt R. 2. cp. 13. 
ing, upon the Statuce, but fo taking and digging : all that here was done by che 
Dekendant, was fo2 the good of the Common wealth, and ſo the Juſtification 
good. Haughton Iuſtice, demandcd, whether in putting of the cale, they pleaded 
a continu ince ofthe tre ſpalſe, oꝛ not: Not guilty pleaded to all, but digging, and 
that is juſtitped, the Juſtificatlon here is not good, Dodderidge Juſtice. Ft is 
not lawkull, by the common Law,foz any one to hunt fo2 pleaſure , o2 fo2 pzofic, buc 
otherwiſe , where it is fo2 the good of the Common ⸗wealth: it is obſerved by 
Bracton, that a man out-lawed caput lupinum gerit, all to purſue him, and he map Bra. : 
be hunted throughthe Countrey 8 E.4 fol. 18. a. Juſtification, es digge the ground, 8 E. 4. fol. 18: 
and to faſten Nakes by fiſhers to dry their nets. and this a good juſtification becauſe 
the ſame was foz the good of the Tommon⸗wealch, to uſe iſhing. As to this caſe 
bere in queſtion, one map well purſue ſuch a beaſt, oz vermin , when once he is up, 
and that into anoiher mans ground, but a man cannot juſtifie his entring into ano- 
ther maus ground, to finde, and ſoto bunt ſuch a vermine, without bis conſent firſt 
bad foꝛ the ſame, but he will be a treſpaſſer fo2 ſo doing 38 E. 3. fol. 10. b. a man 
ma? fellow his hawke, oz his hound, in purſuit of the game, into another mans land, 
being found in his own, and by 12 H. 8. fol. 10. if a man flyes his Faulcon in his 3* E. 3. ol. 
own land at a Feſant, and he k'lls the Feſant in auothers ground, he map follow a fel; 
bis hawke, and take the Feſant, and is not to be puniſhed but onely koz his entriein- wo, = 
| to 
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co the aihers ground: the dig ging here in chts, oz che like caſe, may be lamiull, il it 

be in yurſuic of ſuch a vermin, lawfully begun, and ſo doch earth him in another 

mans ground, as here it was, in the Plaintiffs ground, he may well juſtiſte the 

digging of him out (if by no other means be could come ta take him, ) and this 
ought to have been ſhewed in pleaving, and eſpetially to have alledged that be 

could not, by any other wap, oz means, come bp him, and get bim one (but by dig- 

ging fo} him) but this he hath not ſo ſer fozth, to make good his Juſtification, foz 

be might have got him out, either by (moaking of bun out, o2 by uſing, of Tarriers 

13#.8.fol, to get him out, and ſo as the caſe here is, the-Jullification is nat good; and bo is 13. 

16. H. 8. fol. 16. expreſly in point, that if a man cuts down bis Dake , which: falls in 

anothers ground, if be juſliſtes in treſpaſſe, he ought to alledge (pecially that be 

6 E. 4 ſol. 8. could net otherwiſe doe; and agreeing with this is che book of 6 E. 4. fol. 8. and 

| ſo the Defendant ought to have done here, in this pzfncipal eaſe, ta haue made his Ju- 

Cification' good, which he bath not fo done, aud ſo fo2 this cauſe the piea and Jaſtt- 

- fication is not good, and Judgement ought to be given fo the Plaintiff. Croke 

luſtice agreed the diſferenee beloze taken by Doddetidge, and demanded whe» 

ther it was lawfull foꝛ any one, to come infoancthers D2chard, fo to kill a Bull 

finch there, being a hurt full bird, foz picking the Bloſſomes off from the trees; and 

this may be alledged to be fo2 the publick good, but yet this is not lawfull.fo) one 

ſo to doe; the Court in this caſe did agree , thetupon a purſuic , be might wel fob 

low, and kill, but not otherwiſe, withoutthe aſſent ofthe owner of the ground, and 

: 1.2.01, {har the caſeof 12. N. 8. ought to be intended to be in the caſe of a purſuit. Dod- 

= d' deridge luſtice; as this cale here is, he needs not to averre , that be hav land of 

| Statute of13. 40 8. per annum, Le purvien, ob the Statute of 13. R. 2. cap. 13. apming a 

R.2.cap.13. hunting oneſp foꝛ pleaſure. And ſo the Court all agreed the fozmer differente, where 

a man enters ſuſt into anothers ground, to finde ſuch beaſts, and vermine , and 

where ſuch entrie is by wap of purſuit in the firſt, the alſent of the owner of the land 

is fir requiſite to be had, oz elſe he will be a Treſpaſſer, in the ſecond, not ſo, but 

Judgement well jullifiable : And ſo all the Judges agreed clearly in this caſe, that the Plea, and 

. 3 juſtification ot the Defeudant was nat good, but that Judgement ought to be given 

an"e faz the Plaintiff, and lo by che Rule of the Court, Judgement was entred boy the 

Plaintiffe. 


Weaver Plaintiff, againſt Clifford 
Defendant. 


Entred Paſch. 44. Elix. 
Rot. 453. 


f JNanAction of Debt, again? the Sheriffe, fox an eſcape, the caſe appeared to 
| _ be this. A. divacknowledge a Recogvizance, in the Chancery, he had 2 Scire 
| gr facias, and 2 Nihils returned, afterwards be had a Judgement, quod recuperet de- 

bitum, and a Levart facias, came to the Speriffe, to leavy the lame, who returnen 
Nulla bona;afterwards, he obtepned a Capias ad ſatisfaciendum, to the Sherif, 
who by fozce of this, did take the partie in execution, and did afcerwards ſuffer him 
to eſcape; and upon this eſcape, the Paintiffe hzoughe his Action of Debt; (and 
Note, that ff was found, chat the Court din not grant this Capias ad ſatis facien- 
dum, whertupon ihe taking here by the Sheriff was. It was urged by Davenport 
kon the Defendant, that this Action,foz this eſcape, did not lie by the Plaintiff a- 
gain the Defenvant, wherein the point infitedon was, whether a Capias doth lie 
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upon a Recogutizauce acknowledged in the Chancerp, oꝛ not, chat it doth not, and " e 

Gapias here, was not well awarded. It appeares, Coke 3. part. fol. 12. in Sir. 

William Herberts Caſe, that at the Common Law, upon a Recognizance , 62 a rs 35 4 

Judgement fo2 Debt, oz Dammages, he (hall not have che body, noz the Land of Wil He) bert, 

the partie in Execution ( unleſſe it be in ſome ſpeciall caſe ) but onely to have execu- Ce. 

tion of bis Goods and Chattels , of his Cozne and ſuch like pꝛeſent pꝛofit, which 

doth grow upon the Land: and this by a Levari facias, thereby commanz#ng the 

Sheriffe, quod de tetris, & catallis ipſius, & levari faciat , or a Ficri Factis one- 

[y, de bonis, & CattMlis, ( both of them to be ſued within a year after the Judge⸗ 

ment, oz Recognizance acknowledged ) and if he failes, in doing of this, then he 1s 

dziven to his Tit of Debt, and by the Statute of Weſtminſter 2 capite 45 a Sci- Statute of 

re facias is given, and by the Statute of Weſtmiaſt. 2. cap. 18. cum debitum fu- Weſt. 2c. as. 

it recuperatum, an Elegit is given, foꝛ the moity of the Land. (which was the N 

firſt Statute, that did ſubject the Land to an Execution, upon a Judgement, o2 a 

Recognilance, which is in the nature of a Judgement. But a Capias lyech not 

upon à Recognilance in the Chancery. In 13. & 14. Eliz. Dyer fol. 306. placito 8 

62. in Puttenhams caſe, by Harper, Weſton and Dyer Juſtices, the Court of _— * * | 

Chancery,hath no anchozicy, to commit the body of one (condemned in a Scire fa- G. 

cias upon a Recogniſence ) to pꝛiſon, in execution; fo2 chat his body is not lyable, 

but his goods, lands, and chattells onely, and this by a Fieri facias, o2 an Elegit, 

by the Statute of Weſtminſt. z. cap. 18. and as the tenoꝛ of the Recogniſance doth 

expꝛeſſe to be levyed, de bonis & catallis, terris, & tenementis : and then no 

Capias ad ſatisfaciendum lyeth in the cale, foꝛ that no pꝛoceſſe of utlary did lie up- 

on the Ozig mall pꝛoceſſe. Coke 3. part in Sir. William Herberts caſe. 12, 13. Coke 3. pars. in 

by the Statute of Marle bridge, cap. 23. & Weſtminſt. 2, cap. 11. A Capias Sir Willam 

given in an account, the p2oceſſe in this at the Common Law, being a diftreſſe int 27%! cate 

nice vy the Statute of 25 E. 3. cap. 17. the like Pzoceſſe given in debt, as in an Gs 87 

account, betoze this Satute, the body of the Dekendant was not ſyable to an Exe. . pr p. 

cution koꝛ debt, at the Common Law, as appeares by 13 H. 4. fol. 1. but a Scire 17> 

Facias, upon a Recogniſance,(s not within the Statute of 25 E. 3. capite, cap. 17, 3 H. 440l. . 

x the party in his own Declaration voth ſhew that he had no canſe of Action in ſuch | 

a caſe, i the Sheriſte by fozce of a capias to him directed, doe take the partie in execu⸗ 

tion , and afterwards ſuffers him co eſcape, no Action of Debt lyech againſt him 

fo) this eſcape by the party, who had no canſeof action, ſo in this pꝛincipaſi caſe, the 

action of Debt lperh not against the Sheriffe fo; this eſcape. Noy fo? the 

Plaintiffe urged, that this Action well lyeth againſt the Sheriffe fo: this elcape: 

firſt che Capias here, is well awarded out ofthe Chancery. It is to be agreed, ih t Coke 3. par. in 

at the Common Law, as appeares Coke 3. part. in Sir William Herberts caſe, or Wires” 

no Capias lap, by the Stat. of Weſt.2. cap. ii. a Capias mas given in an Account. "I Os 

And by the Stat. of 25. E. 3. cap. 17. the like pzoces was given in debt, as in an Ac- : 

count, and by the equity of the Stat. ot 25 E.3.a capias lies incaſe of a Scire Facias 

upon a Recogniſance, and the uſe in the Chancery hath alwayes been, in ſuch a 

manner to grant a capias; and ta this purpoſe there are many Pꝛeſidents, there to 

be ſeen and pꝛoduced after the Recogniſante is acknowledged; it isa Judgement 

pꝛeſently, and fo this is a Debt upon RNecoꝛzd, and by 25. E. 3. cap 17. Where one Statute of 

hath a debt, which is a debt of Recoꝛd; there by this Statute he map have a cap- . 7. fol 1. 

as, the Statute of 1 H. 7. cap. 1. which gives a Foꝛmidon againſt the pernor of the 14 7. fl.) 

P: ofits, in 14. H. 7. fol. 17 .8 15. H. 7. fol. 8. a ſcire facias upon a Fine, to have 5. H fel. d. 

execution of a remaindeꝛ tailed unto the demandant, and to the Peires of his body 

begotten: the Tenant pleads Non tenure, the demandant averrs him to be parnor 

of the profits, and ſs Tenant by the equity ofthe Statnceof 1. H. 7. and it is there 

held clearly by all the Juſtices, that this ſhall be taken co be within the cquity of the 

Statute, although the Statute doth lpeake onely of a Fozmedon in the remainder, 

and deſcender. Foz when the Action is given fox the advantage of Tenant in 

taile, and is given in the Oziginal TAzit; the equity doth give this allo in the 

zit of execution; and as to the commencement of the luit, if it begin by Sum- 

mons,Capias, Attachment, or by Scire facias, all is one; The Pꝛeſidents in this 
and 


Termin. Mich. 10. Jac. 


13 E. 3. Fitz. 
tit. Barre. 
placito. 253» 


31 Clix. Ce. 


and the like caſe, are uſual, and very frequent in the Chancery; and ſo is the courſe 
there, to award a capias, and this alſo agreeable unto the courſe of Lam, and of rca- 
ſon. But admitting this to be erroneous; Yet proſecutus ſuit quoddam breve, 
and this was directed to the Sheriffe, and the party by hin: taken upon it, and luffe. 
red to eſcape ; hether be (hall now ve chargeable fo2 this eſcape to the partie; 
proſecutus fuit quoddam breve, this the act of the Court, if the Oꝛiginall cauſe be 
within the Juriſdiction of the Court, and they award an erroneous Pꝛoceſſe to the 
Sherilffe, oz do miſaward a capias to him, by fozce of which be takes the party 
in Execution, this is a lawfull taking, and cxecution, and the Sheriffe is chargeable 
fo2 the eſcape, and he is not to examine the crroz of the Court, otherwile it is, 
where the Court of Chancery had no Yuriſoiccion at all of the caule in the firſt caſe, 
the Sheriffe is not to take any bencfit of the miſawarding of the Pꝛeceſſe, it lyeth 
not in his mouth to plead any thing in diſcharge of himſelf, as touching the eſcape. 
13 E 3. Fitz. title Barre placito 25 3. the Abbot of Weltminſters caſe pzoves 
this expreſly: An Action of Debt bzought againſt a Goaler fo an eſcape, who ſaid 
that the Sherife did not deliver him lawfully co him; it is there ruled, that he ſhall 
not tuke benefit, noꝛ any notice, whether he was lawfully delivered to him in execu⸗ 
tion, oʒ not? but he being once in his cuſtody, he oaght to keep him ſafely ſub pœna, 
and in this caſe, the Court is to judge of the caule being befo1e tbem. 31 Eliz. Og- 
nell againſt Clement Paſton, in an Action of Debt upon an E ſcape, directly as this 
p2incipall caſe is, proſecutus fuit quoddam breve, and in this caſe it was agreed, 
in both points, that the fi:{t Capias was erroneous, pet the partie being in execu⸗ 
tion, by fozce of this, the Shcriffe is chargeable, if he ſuffer him to eſcape, and ſhall 
take no advantage of the errour in the Pzoceſſe , and Judgement was there given 


| fo2 Ognell, and ſoin this pꝛincipall caſe, Judgement ought to be given fo2 che Plain: 


Coke 8. par. f. 
142. Cc. 


21 E,. 4. fol. 23. 


tiffe, to) che Sheriffe ſhall not take any ad vantage of the erroz of che Court, in their 
Bꝛoceedings there againſt the Defendant, but he ſhall be charged foz the elcape, not⸗ 
withſtanding the recozd be erroneous : And this appeares to be ſo , Coke 8 part. 
fol. 142. a. in Doctor Druryes ce, where Ognells caſe is cited to be adjudged 
actoꝛdingly in Trinity 31. Eliz in the Exchequer, being this very caſe now in 
queſtion, and with this agrees 21. E. 4. fol.23. b. that if an Action be bzought a- 
gainſt a Goaler , fo ſuffering one which was condemned co go at large, it is no 
plea fo2 him co ſay, chat the Pꝛoceſſe was diſcontinued befoze the Judgement gt- 
ven, fo2 that be is a Stranger to it. Croke Iuſtice, the Sheriffe is not to take 
advantage ofany exro} in the Pzoceedings , but otherwile it is, where be can al- 
ledge a Nullity ix the recov, and this will be the difference: Flemming chief Iu- 
ſtice. It we award a Capias where ic lyeth not, to the Sheriff, by fozce of which 
he cakes the partie, and hath him in his cuſtody, if he ſuffer him to eſcape , be ſhall be 
charged foz it, fo} he is not to argue, o2 diſpute the authozity of the Court. Dod- 
deridge Iuſtice agreed hercin, and the difference will be where the Court hath Ju- 
riſdiction of che cauſe, and where not: if the Court harh Juriſdiction of the Cauſe, 
and do miſaward the Pꝛoceſs, this is but errsʒ; but where the Court hath no Fu- 
riſdiction of the caule, aud do miſaward the Pzoceſs, there all is meerip void, and 
the Sheriffe may (ew this in diſcharge of himſelf, as if a Fozmedon do commence 
D1iginalip in the Kings Bench, where it ought pzoperly co be in the C. B. oz an 
Appeale in the C B. where it ought to be in B. R. all is here void, and ſo is the 
difference. Flemming chief Iuſtice agreed the difference to be ſo. Mate that in 
this principall caſe the Court div not award this Capias, but the party himſelf pzo» 
cured the ſame, ſo that the Court did bete incline to be of opinion, firſt that the Ca- 
plas did well lie. 2. That the Sheriffe is chargeable with this eſcape, and ſo with» 
out further Argument, this caſe was by the Court adjourned over to another time. 
Note that afterwards (S) Termin. Mich. 1 1. Jac. B. R. the Court was moved 
again in this caſe, the point being, Ulhether a Capias did lie upon a Recogniſance 
acknowledged in the Chancerie, and being taken by fozce thereof, and in execution, 
whether the Sheriffe be liable co an Action of Debt fo2 this eſcape , oz not? 
Cook chief Iuſtice. This hath been adjupged, tu the very point, that this was an 

eſcapee 


RS 
2 


eſcape, and to? this elcape, the Sheriffis liable to an Action, aud lo was it edjurncy 


Termin. Hill. 11. Jac. 65 


Ognells caſe, + 


in Ognells caſe, cited in Doctor Druries Caſe, 8 pa:t. fol. 142. If a Capias pur in De. 


ad ſatistaciendum be iſſued out againſt a noble mau ( where it ought not lo to be,) price ſe, 
and he is taken by fozce of this, and afterwards ſuffered to eſcape, end goat large; S. pars. fol. 
an Action of Debt foꝛ the eſcape well lyeth, foz though de jure, he oucht not to be. 142. 

taken, but he being once taken, he ought not to ſucker him to clcape;thie Capias was 

not to have iſſued out of the Chancery, but when the partie is taken by this errone⸗ 

nious Proceſs, he ought not at his perill co ſuffer him to eſcape; and of this crro- 

neous Procels, the Shcriffe ſhall never take any benefit oz advantage, thereby to 

free, and diſcharge himſelf from the ſaid eſcape, notwithſtanding the pꝛocec ding 

here was averſo ordine, fo2 this Capias is clearly crroneous ; but pet this ſhall 

not ayde the Sheriffe, fo2 ſuffering of the eſcape, when he hath once taken him; foz he 

being an Dificer to the Court, ought not to examine the Bower , and Jurildiction 

ok the Court, and lo was it ad judged in Ognells caſe, in debt foꝛ an eſcape aę ainſt 

Clement Paſton Sheriffe of Norfolke, and he was enfozced to pap all the money, 

in which che party, which eſcaped, was condemned in: the Court in this caſe were 

all cleere of opinion, That Judgement in this caſe ought ts be given foꝛ the Blain⸗ 

ciffe, there being, as all the Judges held, no queſtion at all in the caſe. Cook chief 

Iuſtice. Rccogniſance , is but a pocket record, and therefoze Fudictall recove- ee e 
ries ate alwayes in Law to be preferred befoze pocket Retoꝛds, by the Rule of the ,;4. * 
Court in this pzincipall cafe , Judgement was entered fox the Plaiy- 

lite. 


Arnold Flaintiff, againſt Bidgood 
Detendant. 


Entered Hillar. 10. Fac. B R. 
Rott. 166. 


J2 an action of Debt, upon the Statute of 2. E. 6, cap. 1 3. fo} not ſetting out of 

tithes, a verdice was given koz the Plaintiffe. It was moved in Arreſt of Judge; 
ment, that the Declarauon was not good, that the Plaintiffe in his Declaration 
bad let fozch no good title, to enable him to have the tithes : and fox this che caſe ap- . 
pzarco to be , that A. being polleſſed of a Leaſe foz Tythes, tn the right of his orcs 3 
Mike, as Exccutrir , to her fozmer husband, makes a grant ( under which the the Statute of 
Plain'tite clauncs ) in this manner (S) he grants, totum jus, titulum, & inte- 2 E. 6. cap. 13 
refle ſua De, & in decimis prædictis. Whereas he had no right, but in the right of ſor Tyches. 
his Cite , who had the ſame as Executrix of her fozmer busband, and ſo it was 
urged chat this Lcaſe, by the won ds of this grant, did not paſſe, upon the Book of 
10 E. 4. fol. 1. if an Exetuter do grant to another, omnia bona ſua, thoſe goods 
which he hath as Executoz, do not paſſe, and by 19 H. 6, fol. 40. If a 
man grants to another, omnia bona ſua , thoſe which hee hath in his 16 E. 4 fol. 1 
own right, joyntly, witch arother, oz ſeverally in himſelf, do paſſe, but 19 Hfol.4. 
not thole which he bath as Executoz to another, ſo here in this pzincipall cale, 
he had this in right cf bis CUife, and ſhe as Executtix, and ſo by theſe wozds of bo- 
na ſua, the (ame did not paſſe : It was alſo urged, that this Action is grounded up- 
on the Statute, aud thercfoze he ought ſtrictly co purſue the Statute, and ſo ought 
in his Declaration, to have chewed, how he came co be pzop2ieto2 , and poſleſſoz 
of the tithes, and this he ought to have (ct fo2ib in the foze-front of his Declaration, 
which de hath not done, and fo2 this omiſſion, the Declaration is not good. It was 
anſwered foz the Plaintiffe, that the Dcclaration is good, and a good title ſet foꝛth 
to the Plaintiife, i? a man be polſc{ſed of a terme, in right of his wife, as Execu- 
trix, and he grants totum jus, titulum, & intereſſe ſua. in the terme, by the wow 
( ſua )the Lcaſt doth paſſe: If he grants hoc individuum , which he hath as Exe- 
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10 E. 4. fol. 1. 


7 E.s. Dyer, 
fol. 89. in 
Cliffords caſe. 


cutoz, as this hozſe, this cow, oz the like, the ſame doth well paſſe, fo2 the ſame be⸗ 
longs to him, in pꝛopertie and incereit , aud he hath good power to make a diſpoſiti- 
on of the lame, and here he names the things which he grants. (S) all his intereſt 
in che terme, which he hath in the right of his Wife, and this (all well paſſe, and 
the Book of 10. B. 4. fol. 1. doth warrant this, that if he grants, hoc individuum, 
and names it, this is good. And as to the Objection made, that the Abbot of Mil- 
ton was ſeiſed, ſimul & ſemel, of the Farme and tithes, and ſo the ſame diſcharged, 
and by the diſſolution, came unto the Crowne diſcharged : to this it was anlwered, 
that this was not lo; fe2 the Abbot had heioze made a Leaſe, and ſo not in his 
hands; and it is expzclly found, that virtute dimiſsionis prædictæ, the Leſſee did 


en er, and ſo not to be intended (as was alſo Objected, that he encred befoze the 


Leale began, and ſo not to be in as a Termer, but as a dillcifo2 upon the book cf 
7. E. 6. Dyer. fol 89. Cliffords caſe) it being here found, that he did enter, viituce 
dimilsionis, which muſt be after the Leaſe began, and ſo the Abbot not ſeiled, ſi- 


mul & (emel of the fazme, and tithes. As to another Objection out of the Proviſo, 


Statutes of 
32 H. 8 cap. 
30. 18 Eliz. 
cap. 14. 


in the Statute foz Diſſolutious, that all Leaſcs made by the Abbot, within a ycar 
of the Diſſolution, (ould be void, and this Leale pietended to be (o , and 
ſa voide , as to this, the ſame is no Objection, to hurt the Plain» 
tis title here: for the iſlue here onely was, whciher he were diſcharged cf 
t'theg oz not? aud the Jurp have given their verdict directly, that there was no dil⸗ 
charge of tthes ol this at the time ofthe Diſſolution, and this Leaſe is but as an 
inducement tothe title of the Platn!iffe ; and if there be here any miſpleading, oꝛ miſ- 
trpall, now after a verdict, all ts helped and apded.byche Statutes of 32. H. $, cap. 
zo. aud 18. Eliz. cap»14. and ſv the Plaintiffs title holds good. Haughton Iuſtice. 
if there ve matter ſhewed afterwardg to the Court, that he is the pꝛopzictoꝛ, this is 
ſuffictent. Dodderidge Iuſtice. agreed herein, that if after it appear, that he 
was the pꝛopꝛietoz, this is (uffictenc, without making to himſelf any other title. 
Wcreupon Man (econdarp infozmed the Court, that it had been divers times ſo here 
adjudged. Dodderidge Iuſtice, Ik one be ts recover any thing as an Executoz, 
there he ought at the firſt to name himſelf Executoꝛ, but this is not lo here in this 
pʒintipall caſe: here he grants, totum jus, titulum, & intereſſe ſna in decimis præ- 
dictis, and this is all one, as tf he had named the ſame, ſpecially in his grant, and ſo 
the grant good, aud the ſame doth well paſſe. Haughton Iuſtice agreed herein. 
Croke Iuſtice, the grant is good, where he ſpecifies the thing in his grant, as that 
he being polle ſled of the terme in the right of his wife , as Executrix , and grants 


totum jus, & intereſſe, in this, this grant is good, fox he hath jus diſponendi in 


the lame, which he holds in the right of his wife, and when he grants bis inceret 
therein, this is good. Haughton Iuſtice agreed herein; he grants here, totum jus 
& in decimis prædictis, ebis is good, and ſufficient to carry the ſame. Dodderidge 
Juſtice, this waw ( uum) doth import a pꝛopertie, which doth conſiſt in polleſſion, 
and in diſpoſition, the husbond bath all chattellis realls, as in right of his wife, 
but he hath jus d iſponendi, oktheſe; if he releaſe to one all actions, which he hath 
oz may ho be; all actions, which he hath as Executoz , are by this gone and releaſe d 
alſo. Haughton Iuſtice, hexe in (his ceſe, he hath in his grant ſpeciſied, all his title, 
and intereſt in decimis prædictis, this is as full as can be, and could not be moe 
certainly named, and expꝛeſſed, and ſo the whole Court all agreed cleerly in this, 
that the grant was good, and that by this grant, the Leaſe he had of the tithes, in 


the right of his wife did paſſe, but no judgement c iven at this time herein, but the 


Termin. Mich. 
11 Jac. B. R. 
this caſe was 
moved again. 
24 E. 3. fol. 
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38. 


ſame. was ad journed unzo another time. Afterwards Terminum Mich. 11. Tac: 
B. R. this mat ter was moved againe, and the Book of 24. E. 3. fol. 35. placito 38. 
cited where the Whit was, Recordare fac loque lam, in Com. tuo inter R executo- 
rem teſtamenti. A. & B. Defendant. de quodam bove, ipſius R. cap. The ſame 
exception taken: that there was a tepugnency in the Whit , fo2 by the naming of 
executoz, the pꝛoper tie of the boek. is ſuppoſed to be to the Teſtatoz, and by other 
wodds after in the Mit ( de quodam bove ipſius R.) the pꝛopertie is ſuppoſed 
to be in R. and ſo Judgement demanded of the Ant; this there held to be no x- 

: ception, 
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ception, bur the c Ait awarded to be good: lo in this caſe here, where the husband 
was poſſeſſed of a Leaſe of Tithes, in right of his Wife, and grants totum ſtatum 
fuum, in the ſame, this {hall paſſe che right, which he hath in the righe of his TUife, 
and this was ſo agreed, by the whole Court. Doddetidge Iuftice. Tuere is cx- 
preſſe authozity in point, that where a man is poſſeſt of a Leaſe, in right of his wife, 1 
aud grants totum ſtatum ſuum, this is good, and will well paſſe the ſame, and the | 
Judges were all cleere of opinion, that by thele woꝛds inthe grant, the right and in⸗ 

tereſt he had in right of his Mike, did paſſe,and as to the exception taken, that an 

imperfect iſſue was jopned, and lo void ; but ruled by the whole Court, that all miſ⸗ 

tryalls are ayded by the ſtatutes of 32. H. & cap. 30. and 18. Eliz. cap. 14. and not 

to be quaſhed after verdict. Note that this maiter, on another dap, was moved a- 

gain, and by Coke chief Iuſtice. The Law by the intermarriage gives all Chat- 

tells perſonalls, to the husband, which his TUite had in her own right; otherwiſe 

it is of Chattells realls if he do not actually diſpoſe of them, as he may well do. Ik 

tenant fo2 life, makes a Leaſe fo2 years, in pleading ſaith , virtute cujus, he was 

polleſſed, this is good pleading, without any averment, of the life of tenant foz life, 

Fox the Law here ſaith, That he is living, when it ts pleaded, quod poſſeſsionatus, 

fait, and this is very cleare. Dodderidge Iuſtice, if a Rectozy be leaſed fot years, 

be map well lap, poſſeſsionatus, but pet he can take no p2ofits befoze harved, as to 

the exception taken, that he doth not here ſhew, that he was Proprietor: as to this 

the Leale was ſeene, and it ts pleaded, that by foꝛce of which he was poſſeſſed, and 

ſo continued; this is clearly good, and the whole Court agreed with him herein. 

Alſo it hath been objected, that there was a diſcharge ol Tythes, by a ſuppoſed uni⸗ 

ty of polleſſion, in the hands of the Abbot,befoze the dillolution, and at the time of 

the diſſolution . and foz this the point was, that the Abbot, a peare be foꝛe the diſſolus 

tion, did make the lcale fo2 yeares, and the whole Court agreed clearly in this, that 

this ſhould be no diſcharge of the Tiches, notwithſtanding that the Leaſe was madr 

voide by the Statu'e : the wozds from hencetozth ; And no Unity of poſſeſſion, be⸗ 

ing in the Abbot, no diſcharge ſhall be of the Tithes; and this by the whole Court: 

otherwiſcic would have been, if there had been an abſoluce Nullity of the Leaſe, ab 

initio, but it is ht ſo hete. Coke chief Tuſtice. Me ought co favour Tithes, and Jodgenene 
ſuites fo2 them, as much as we may; and the Plaintiffe here bath a good Title; 2 hie- 
and ſo by the Rule of the whole Court, Judgement was given, and lo entred ko the 

Plain: iffe. 


Lord Plaintiff, againſt Thornton 
Defendanr. 


Nan Ejectione firme, to be tryed at the Barre by a Yorkſhire Jury ; foz to Eiectione 
delay, and put off che Triali. Jnfancy was alsigned, and pleaded , but it was ficwe. 

found by ſufficient pꝛoołe, by oath, and by examination of che Church Book, that he 

was of che age of 63. yeares, and ſo it appeared to the Court, that he was of full 

age, and this was but a ſhift , therefoze an Attachment was granted againſt him 

by the the Court, Man ſecundary, in this caſe div adviſe the Counſell to lee , if 

any continuance were entred in this caſe, and ik not, then a Diſcontinuance may be 

entred, and he may recover coſts in this caſe, being in an Ejectione Firme, 


„„ © ( Higgens 


Jn a Scire 
facias. 


Termin. Paſch. 11 Fac. 


Higgens Plaintiff, againſt Sommerland 
De fendant. 


N a Scire facias, the caſe appeared to be this. A Judgement was had in an 
Action of Debt againſt Sommerland, aud Montgomery his baile taken in exc- 
cution, the Debt being 200.1. the Bayle papes part of the Debt. 65.1. being uns 
able to ſatisſie the whole Judgement. Upon papment of this 65.1. the Dettee, 


Higgins, makes areleaſe unto him of the whole Debt, Judgement and Crecution, 
and ackifowlcoges fail ſatisfaction unto him, of the whole Judgement, and this to 


be in fall ſatisfaction and diſcharge of the whole 200.1. afterwards the Baile dies, 


Higgens ſues Execution againe, upon the firſt Judgement againſt Sommerland the 


puncipall Debter, and ſues out a Scirc Facias againſt him upon the firſt Nudge» 
ment, after the death of the Baile, and after the releaſe and acquittance , and latis- 
faction bp him acknowledged, unto the Beile, of the 200. I. being all the whole 
Debt, ond io had the pzincipall in execution againe : the Court being made acquatn- 
ted wiih this, and wich theſe p2oceedings, ſaid, That in this caſe, the Pꝛincipall 
had noremedp by the law, co help himſelf, but by an Audita quærela, the releale thus 
made to the Baile, being no wapes at all auailable unto him; pet the Court, in 
their diſcretion, in this caſe of ſo very great extreamity, would not put the partie 
to his Audita quærela, but in favour of him, and fot his ſpevier remedy in this his 
caſe, being ſo full of equity, they granted an Attachment againſt Higgens the 


Dettee, and lo upon his appearance to know the certainty of che whole matter; af- 


terwards on another day, this matter was moved againe, and the Court then Leaſt 
Higgens, the Dettee, either to appear in Court (gratis) ifhe would, oz the At- 
tachment to iſſue out againſt him; hee afterwards did appeare gratis, and pet not- 
withſtanding, that his Releaſe was under his hand, aud leale, and he a man, Lite- 
rate, yet he did not ſtick co lap, that he was very greatly deceived in his, and ſaid, 
that he did never inte nd this releaſe to be a full diſcha ge of the whole Judgement, 
but onely of the 65. l. which he had received. Henry Yelverton fo Sommerland, 
urged againſt Higgins, that when he had once taken the Baile in execution, he could 
never after this have cxecution againſt the pjincipall , foz any inſufficiency of the 
Baile, being thus taken in execution. Dodderidge Iuſtice. he cannot hate cxecuti- 
on fo2 amoity, againſt the baile, and reloꝛt to the pꝛintipall fo2 the other moity; fo2 
if he tane the baile, once in execution, by this, by the Law, the Pyincipall is foꝛ e- 
ver diſcharged, fo2 it is at the firſt, in his owne election, to habe execution ag ainſt 
which of them hepleafeth. George Croke, if there be two Bailes, he hath cxc- 
cution toz the moity, againſt one of them, he map here afterwards reſoꝛt to the o⸗ 
ther, and have execution againſt him, fo2 the other moity. Hen. Yelverton, agreed 
this to be ſo, and ſo it is likewiſe, if there be two Pꝛincipalls, fox here they are in 
one, and the ſame courſe and degree. The whole Cout, agreed in this, that if the 
baile be once taken in execution, he ſhall never after this, habe execution fo2 any 

art againſt the pꝛincipall; and ſo if he once have the pꝛincipall in execution, he Call 
never alter reſoztageine unto the Baile, if the pꝛincipall be inſufficient to diſcharge 
the Debt; in this caſe here, he ſued out a ſcire facias againſt the pꝛincipall, aftcr the 
death ot the Baile, and after his rele aſe to him, aud ſatisfaction by him acknow⸗ 
ledged to the Baile, ok the 200.1, being the whole debt, and ſo by this meancs (hach 


taken the pꝛincipall againe in execution: the whole Court were cleare of opinion, 


That thele p2oceedings were very bad, and undue, and lo done in contempt of the 
Court. But Higgens the party, upon the motion to him by the Court, did aſſent 
to releaſe unto Sommerland the pꝛincipall, all the whole Judgement, and wholly to 
diſcharg': 
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diſcharge bim of, and from this Execution. Note, that upon the plea of Higgens, 
that the releaſe was wꝛitten, but not read unto him. The Court then demanded, 
CAhe:her he was a man illiterate, co plead this? but it appeared; that he was not. 
Note that upon this. Man ſecundary did ſap, that as this cafe was, the Law is ſo 
clearly, and the common pꝛactile here hath been alwapes ſo, that if a man hath a 
Judgement againſtone in debt, and takes the Baile in execution fo} it, that he by 
this, bath now loſt his firſt election, which he had, of taking out execution, againſt 
the one oz the other, and chat he cannot afterwards reſoze unto the pꝛincipall by a 
Scire Eacias, to be ſued out againſt him fot the inſufficiency of the Baile, be cannot 
relozt from the one co the other, to have a plenary ſatisfaction of his Judgement ; 
quod nota. 


Kzrton Plaintiff againſt Eliot. 
Defendant. 


Entered Hill. xo. Fac. B. R. 
_Nott. 4253- 


Nan Action of Debt fo rent behinde, the Plafntiffe declares upon a Leaſe made a, a8;on of 
by him to the Dekendant, being an Inkant, rendzing a certain yearly Rent, and Debt againſt 
to; tent behinde, the Action bzought, the Defenvanc demurred to this Declaration, an Infant for 
and atterwards, watved his}Demmrrer, and pleaded to iſſue. Dodderidge Iuſtice. Bont 1 
An Inkaut may waive his demurrer at another dap, after he hath demurred, and e to him. 
plead to Jſſue, but this ought to be, in the ſame terme, but not in another terme ; 
the whole Court agreed in this, the cafe then appeared to be, a Leaſe was made ta 
au Tufant, rendzing rent, whether he ſhall be charged with the payment ok this 
rent, oz not, was the queſtion 2 It was urged, that he ſhall be chargeable with the 
payment of it; becauſe by this Leale ſo made unto him, be is now by this, become 
as a Purchaſer, and ſo to be in the Judgement ok Law, as a man of full age. Haugh- 
ton luſtice. if a Leaſe be made of an Acre of Land, to an Jufanc,rendzinga 100. . 
rent by the peare, and he dothoccupy and in jop this, he ſhall be charged with the 
rent, he being here to be taken as apurchaſer. Dodderidge Juſtice. if a greater 
Rent bereſerved, then the Land is wozth, there peradventure, the Inkant Call 
not be charged with it. Ik an Inkant execucoz, makes a Leaſe, without any con- 
ſideration, he may well aboive this, becauſe he was herein circumvented : if a Leaſe 
be made to husband and wife, rendzing Kent, the husband dyes,the wife may waive 
this, and ſo avoid payment of the rent; but if the continue the poſſeſſion, ſhe ſhall be Judgement 
charged with the rent. In the p2incipall Caſe, the Court were all cleare of opi- — 885 TO 
nion, that the Jnfant Leſſce was lyable to pay the rent; and che Action was well 
bzought, and ſo Judgement given fo the Plaintiffe. f 
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Hankinſon Plaintiff, againſt Sandilans 
Defcndant. 


Elatered Mich. 10. Fac. B. R. 
Rott. 461. 


Action of Nan Action of Debt upon an Obligation, fo2 40-1. upon Oyer, demanded by 
ergy upon a che Defendant, of the Bond and of the Condition thereof : The Caſe aypear- 
12 705 ed to be this, That two did binde themſelves 02 any of chem, their Peirs, Exe- 
cutoꝛs, o citherof their Heirs, &c. The Action was bzought againſt the Deken- 
dant alone, the other Obligoz being living; upon this Declaration the Defendant 
did demur in Law, the onely Queſtion was, Thether this Bond be joput and le 
veral, oꝛ onely a joynt Bond to be ſued againſt them both: It was urged fo2 the 
Plaintiff by Hen. Yelverton, that this Bond is either joynt oz ſeveral, at the & 
-= H. 8.Dyer ſection of the Plaintiff, 28 H. 8. Dyer fol. 19. placito 114. 3. were bound in 
Oe. an Obligation in this manner, (S) Obligamus nos, & utrumque noſtrum, per ſe 
pro toto & in ſolido; this is ſeveral alſoas well as joynt, as if the ſame had been 
39 H. 6.x . Quemlibet noſtrum, and ſo it is there held pur curiam ; accopding to this is 39 H. 
21 K. 2. Oc. 6. fol. 9. that uterque is as good as quilibet, 21 R.2.Fitz.tir. Brife, placito 934. 
An Action of Debt, bzought againſt two by ſeveral Pꝛecipes, and counts agaiuſt 
them ſeverally, the Obligation being, Noverint univerſi & nos, A. & B. teneri & 
ad quamquidem ſolutionem obligamus nos, & ſingulos, &c. and without any other 
wozds in che Obligation, p2zoving them to be bound each of them in the whole, 
29 H. 8. c. the Tit awarded good againſt them ſeverally, 29 H. 8. Brooks caſes, fol. 21. | 
placito 102. It is there held per curiam: If two be bouud, Conjunctim & di- | 
7H 4f.5. viſim, this is jopnt and ſeveral, 7 H. 4. fol.6. this very Caſe, his terminis ; two 
did binde themſelves, vel alter eorum, and there adjudged in point this Bond to be 
jopnt and ſeveral. Geo: Croke urged fo2 the Defendant, that the Obligation 
was ſcaled and delivered by them both jopntlp : This is a joynt Bond, and theſe 
Perkins ſubſequent wozds, oz either of us, are void, like unto che Caſe in Perkins, in his | 
C ant, &c. chapter of Grants, fol. 13. placito 56. 8 H. 7. fol. 1. 11 H. 7. fol. 13. If a | 
Gzant be made to I. S. oz to I. D. this is void foz the incertainty of it: To in this 
Cale here, fo2 one ok the Dbligo)s ts to be diſcharged by this, but it is uncertain 
which of them, and therefoze void: Me co whom the Bond is made, ought to have 
electidn to ſue which of them he will; the Cale in 28 H. 8. Dyer, the Bond there 
is joynt and ſtveral, there both of them are lo bound at the beginning; but other- 
wile it is here: Fo} firſt, here both of them are bound, and aftcrwards follows 
theſe Moꝛds (02 either of us) the Obligee here hath this as a joynt Deed, and (fo 
be ought to purſue the lame. Flemming chief Iuſtice. The Plaintiff here hath 
the Election, which he hath in reſpect of the Action, the Bond being ſealed unto him: 
And here in this caſe in theſe Tozds (&) and (vel) are Synonimyes,F all one here 
in ſignification. Croke Iuſtice agreed herein. Dodderidge Iuſtice. As to the 
Exception foz the Dekendant, the ſame may be taken to every Pond: The ac: 
ce ptance here, makes no matter at all as to the Election, but this doth afterwards 
Aill fo remain at the pleaſure of the Obligee, to ſue one, both of them, oz either of 
them; and here (&) and (vel) are all one, here in this Cale, the election of the | 
Obligee is implyed, and jopnt Delivery ok the Bond here in this Caſe, ſhall not | 
make 
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make tis to b a jopnt Bond, and net leveral, the lame being joyne aud ſeveral 


by the Lew. Haughton luſtice. This is ſcversl, in reſpece ot the Sutt, and 
this doth reſt altogether in the election of the party, the Dbvltgee, to {ue them joent⸗ 
lp oꝛ ſeverally; and lo all the Judges did clearly agree, that as this pzincipal Caſe 
was, the Bond lo entred into by the Defendant and another, the tame was both 
jopac and ſeveral ; and the Plaintiff ſuing the Defendant alone, being one cf the 
©blixo2s, this he might well do by the Law, they being both bound japntlp and 
ſeverally; and ſo the laintilf had good caule of Action, and his Action well brought; 
the Delendant had no good cauſe to demur, and ſo the ſame over-ruled by the 
Court, and by the Rule of the Court Judgement was giver, and fo entred fo? 
the JIlainciff. 


Hunley Plaintift, againſt Alport 
Defendant. 


12 a TWyicof Erroz, to reverſe a Jud gement given ag ainſt him in the C. B. in 
an Action of Debt upon a Bond, condit ioned fo perfozmance st Covenants be. 
ing fo} the enjoying ok the poſſelsion of Land without diſturbance; and being d:- 
ſturbed therein, koꝛ this breach of Covenant the Action bzought, and a Judgement 
had upon a Nihil dicit, fo2 the Reverſal of which Judgement, a Tit of Erroz 
was brought, and after Etroꝛs aſgigned, and in nullo eſt erratum pleaded, a Cer- 
tiorari Was pꝛaped fo} the Recozd, to pꝛove one of the Erro2s upon the point of 
Ad journment and dilcontinuance, Whether this ſhould be granted, oz not, was the 


quiſtion: It was urged, that erroz upon a Judgement in the C. B. is not to be 
here aſsigned, unlels the Reeozd be here in Court: It was like wiſe urged, That 


after in nullo eſt erratum pleaded, the Reco2d is not to be removed: It was ur- 
ged, That the granting ok a Certiorari in ſuch a Cale, is not to be in dil-affirmance, 
bu: in affirmance of the kozmer Fudgement: The diſturbance here, was ſuppoſed 
to be done by the Teſtatoz; the party againſt whom the Action was bought, and 
the Judgement given, was che Executo?, and the Judgement had againſt him by a 


2 
> 
, 


Judgement 
given for the 
Plaintiff,” 


AWritof 
Error to re- 
verle a ludge- 
ment in the 
. 


Nihil dicit, Coke 5 pars, fol. 37. B. in Biſhops Caſe, it was moved, that after coe , pars, 
in nullo eſt erratum pleaded, No Writ of Diminution or Certiorari (hall be a+ fol. 37. in 
warded; and ſo is 7 E. 4 fol. 25. and 28 H. 6 fol. 10, And if any ſhould be a- BiſGops Caſe. 


warded by the viſcretion of the Court, the ſame ſhould be onely co aſcertain them of 


the verity of them tler; and koꝛ the amending of the Necozd, in things amendable, 
02 to ſolve the foꝛzmer Judgement, accozding to the verity of the Caſe, but never 


7E.4ft.:5. 
28 H. 6. f. 10. 


to reverſe the Judgement; and that a Certiorari map iſſue, as well after ſuch a a 


Plea pleaded, as befoꝛe. Dodderidge Juſtice. The granting of a Certiorari 
in luch a Caſe, ts onelp ad informandum conſcientiam, and this doth reſt in the 
viſcretion of the Court, to grant this oz not. Haughton Iuſtice. The ſame hath 
been here befo2e this time granted, after ſuch a Plea of in nullo eſt erratum plead: 
ed; and the difference will be, where the ſame is to be in affirmance, oz in dil affirm 
ance of the Judgement; and when the ſame is returned, the Court is not bound to 
reteive the lame, but this Tit is well grantable. Dodderidge Juſtice. In rigo- 
re juris, a Certiorari is not to be awarded after this lea of in nullo eſterratuni 
pleaded; and the granting of this TU it, is onelp to infom our Conſciences: Ae 
may this do, aud to do it in this Caſe here, there is great reaſon, and bp the granting 
of this, no pꝛi judice ſhall thereby happen to any perſon, this being onely ad infor- 
mandum, and toy no other end, and therefoze the greater reaſon to grant che ſame 
here in this Cale, in regard that the Judgement given was upon a Nihil dicit, and 
not 8therwiſe : And ſo by the Ruleof: the Court in this cafe, after the Plea of in 
nullo eſt erratum pleaded, aCertiorari was granted. 

Pit 
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Pit Plaintiff, againſt Webly 
Defendant. 


/ ee, 1. a pꝛobibition pzaped npon the Statute of 23 H. 8. cap. 9. fox being 
23 5 cited out of the Diocels; contrary tothe Statute. Dodderidge Iuſtice. Theie 
are divers Exceptions in this Statute : The vericy of the Cale appeared to be 

this, One was Arreſted by the Serjeant of the Mace as he was coming trom 

Church from the Sermon; upon this, he libels againſt him in che High Commil- 

ſion Court; thep there allowed the cauſc of the Arreſt, but fox the contempt, they 

there dio g ioe him 6 J. Coſts. (Mote, that this was not vpou the Sunday. Hen. 

Yelverton moved the Court fo2 a Pꝛohibition, as to the Colts there aſleſſeo. Croke 

3 Juſtice, Eundo, & redeundo, to and from the Church: A man ts not to be Ar- 
1R.2.cap.1s. teſted, the Statute of 1 K. a. cap. 15. ptovides againſt arreſting in time of Di- 
vine Service: One was arreſted coming from Church, the party which did this 

was Excommunicated foz the ſame. Hen: Yelverton. If a Conſtable, anDfft- 

cer of the King, d Arreſt one upon a Pꝛoces to him directed, and this fo2 the 

King, and the Arreſt after Evening Pꝛaper; and foz this hepzefers a Libel tu the 

Spiritual Court againſt him, and they will there Excommunicate him foz this, this 

is very hard, and not ſufferable : A Pꝛohibition was p2aped in this Caſe, upon the 

23 H.8.cap.o Statute of 23 H. 8. cap. 9 The Court demanded, whether they bad known any 
e $910h:bitton, tozmetly granted upon a Suggeſtion grounded on this Statute. Man 
Secundary made auſwer, That he never knew of any. Hen: Yelverton then 

made an[\w:r, That they would not relp upon the Statute, but would ground their 

ſarmile upon che Fact it felf, being the Excommunication fox this; hereupon the 

Court adviled him to do fo, being their beſt way, Croke Iuſtice. The Statute 

of 1 R. 2. cap. 15, pꝛohibits Atreſting in time of Di vine Service, not to be 

eundo, ne redeundo, on the Sundap. Hen: Yelverton. This Statute pꝛohi- 

bits Arrelts to be between party and party; but this Caſe here, was between the 

Kiag and the party, he was Arreſted fo2 the King. Croke Iuſtice. Matters of 

neceſsity map be done on the Sunday : There fozmerly happened to be this Caſe; 

A man was 4rreſted on the Sunday foz Debt, in London, a Reſcous was made, 

„and in this Reſcous a Serjeant was killed: This matter came afcerwards to be 

| queſtioned, and reſolved this Arreſt co be lawful, and the Fact in killing of the Ser» 

jeant, to be murther : Afterwards the Councel fo; the Plaintiff in the pzohibiticn, 

did relinquiſh their ſurmiſe, upon the Statute of 23 H. 8. cap. 9. of his habita- 

tion within a pecaltar Diocels; and being (ued out of this, and did frame the ſug⸗ 

geſtion iu this mapper, That Pit had a Marrant from a Juſtice of Peace. and ſer» 

ved this after Dißine Service ended, upon Webly, without any tumult ac all; he 

onely ſhewed this unto him, and foz this he libeiled againſt hun befoze the Pigb 
Commwitsion:rs, and fog this he was convented befoze them, and upon this a pꝛohi⸗ 

bition pzaped : This being in a Caſe concerning the King, and the party is not lo be 

-puniſhed fo} this;the Statutes of 50 E. 3. cap. 5. and x Rü 2. cap. 1 5. pꝛobibitiug Ar. 

reſts in time of Divine Service: Theſe Statutes are where the matter is be- 

tween one common perſon and another, but not where che ſame concerns the Ling 

and a common perlon, as in this Caſe here it did: {ere he bad a Tarrant from 

à Juſtice of the Peace, and this foz che King, this concerns the Crown, he came 

to ſerve this, and ſo did: This Arreſt thus made, was at the Quit of the Ring, 

and foz the Peace, and this is a tempozal thing; the Court ſcemed to be clear of 

opinion, that here, as this Laſe1s, there is juſt cauſe co grant a pꝛohibition, but 


gave 
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gave a furcher time tobe agame moved herein fo2 their Judgement; in the mean- Ended b 
time the parties agreed between themſel ves, and the Court not moved again her: - agre eee 


in. 


Jones Plaintiff, againſt Clarke 
Defendant. 


o 


N an Action upon the caſe, grouuded upon a pꝛomiſe, the cafe appeared to be this; > 
Jones Plaintiffe, being polleſſed of a ſhop in London, fo; five yeeres and a quar- n SEG 0 
cer, did demiſe this unto the Defendant, in this manner, and upon this agreement; c 6.0756. 
Ne did agree to demile this to the Dekendant, paping to him 40.8. by the peare, 
and 10. s. fot the laſt quarter, this was their agreement, and fo che perfecting of 
which, eachof them div give unto the other 1. s. Et poſtea, in the Declaration it is 
mentioned, that in conſideratione præmiſſorum, the Defendant did pꝛomiſe to give 
unto the Plaintiff 30.1. and did aſſume to pay this afterwards , in conſideration of 
all this, and in perfo2mance of the contract, he made the lcaſe to the Defendant ac- 
coꝛdingly, and upon the Defendants refuſall to pay the 30. l. being demanded the | 
ſame, the Action was bzought ; upon Non aſſumpſit pleaded, a verdict was given | 
koꝛ the Plaiutiffe; Harris moved fo2 the Defeſendant, in Arreſt of Judgement. 
that the Declaration wes uot good, there being no good conſideration therein cx» 
pꝛeſſed, to raiſe the pꝛomiſe, fo2 payment of this 30. I. the ſame being grounded 
upon a conſideration, which was paſt, perfect and executed, and ſo the ſame no 
good conſideration to raiſe this pꝛomiſe, and co this purpoſe there was a caſe „ 
here in this Court, between Feake and Cotton, in an Action upon the caſe foz a Feak againſt 
promiſe, where there was an exchange made between two of fo much French mo Cotton. B. R. 
nep, fo2 lo much of Englich, in conſideration of which (this being an exchange 
cxecuted) and after this, the pꝛomiſe was to pap to him ſo much money, in an Acti⸗ 
on brought fo2 this moncp, upon ibis pꝛemiſe this was here ruled, fo be a good 
conſideration; but this Judgement was afcerwards reverſed by a CUzit of erroz 
in the Exche quer Chamber, and that fo? this reaſon, becauſe che exchange was 
pan, and executed, and ſo this could be no good conſideration, to raiſe the pꝛomiſe 
to pay the monep, actoꝛding to the caſe in 10 Eliz. Dyer 272. where the ſervant 10 EH. Dyer. 
of A. was aͤrreſted in London, upon an Action of Treſpalle, and two perſons, | 
who did know A. the maſter, became baile fo2 him; afte1wards A. did pꝛomiſe 
them, koz their fricndſhip in batling of his ſer vant, to ſave them harmleſſe, from all 
coſts and dammages they ſhould ſuſtaine thereby, if they are afterwatds charged, 
an Action upen the caſe doth not lie by them againſt A. the maſter fo2 this pzomiſe, | 
there being no conſidcration , to raiſe the ſame , fox that the bailing of him here, 
was of their own heads, and executed befoze the pjomiſe made,otherwiſe if the ms» 
fer had befoze requeſted them to do this, and accozding to this it was reſolved, | 
42. Eliz. B. R. between Dogge, and Bewells,that a pzomiſe grounded upon a con- AY” 
ſideration that ts paſt, is not good, and ſo in this principall caſe - the conſiverati- 3 
on was paſt, and the agreement executed, and ſo the pꝛomiſe not goed, no? the Bowles, 
action maintainable. It was urged fox che Plaintiffe, that here was a good con- 
ſideration, and a good pꝛomiſe, and the Action well bzought. Dodderidge Juſtice: 
Firſt, here is a perfect contract made foz the demiſe ofthe ſhop oz houle fo? lo many 
yeares, at 40.8. rent per annum, fo2 the ſame, and each of them gir es to the other 
1.8. to perfect this agreement, and by this to binde each other to petfopme the ſame, 
and afterwards (S) the ſame day, in conſideratione, pramiſſorum , the Defen- 
vant did pꝛomiſe to pap unto the Plaintiffe 30.1. upon this pꝛomiſe, fox non pays» 
ment ofthe ſame, the Action was bzought, it appeares, that all this was done; 
and concluded, upon one and che ſame day, "4, this 30:1. p1omiſed, was but foz a 
Fine 
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Fine to be paid, and it ſurther appcares (to make this the moze cleare ) that af- 
ter all this, ond after che pꝛamiſe made to perfo2m all this, he made the Leaſe to 
the Defendant, and not befoze, which Leaſe in it elf, being thus alterwards 
made is a ſufficient conſideration alſo, and in conſideration of this leaſe , and that 
he ſhould enjoy che ſame quietly, and without dilurbance, he made the ſubſcquent 
pomiſe to pay the 30. l. which was to be a Fine foz the lame Leaſe : the rent be» 
ing ſmall, but 40.8. a pear, and this a good promiſe, and a good conſideration foꝛ the 
ſame, Croke Iuſtice. the Leaſe here is made after che pꝛomiſe; the agreement 
is in perfo; mance of all, not of part, the agreement here was on the Plaintifſs part, 
to make the Leaſe to the Dekendant, and on his part, copay the rent of 40,s and the 
30. I. in conſideration of his quiet enjoying of the ſame , and this is a good pꝛomiſe, 
grounded upon a good and a ſufficient conſideration. Dodderidge luſtice, this be- 
ing ſo, the Plaintiffe he agrecs to make the Leaſe, the Defendaucagrecs to pay the 
40.s rent, which the Plaintiff fozmerly paid, and further ic was agreed, that the 
Defendant ſhould pap the Plaintiff 30.1, mozefoza Fine; this is a good agrec- 
ment, a good pꝛomiſe, and a good conſideratton to raiſe-che ſame, and when the 1.5. 
was recelved on cither ſide, to binde che bargaive becweene them, the Plaintiffe 
then further ſafo, (but 1 will have 36.1. dcfoze If will make the Leaſe, \dz a Fine: 
hereupon the Defendant p2ofniled, to pay the 30. l. to the Plalntiffe accozdingly ; 
and in purſuance of all this, the Leaſe was afecrwatds-mate by the Plaintiffe co 
the Defendanc, and this was one intire agreement, and the pꝛomiſe goes to the 
whalc, to the payment of the 40.8. rent, and the 30. I. fine, and all groundedypon 
the ſame conlidera'ion, being the making ofthe Leaſe by the Plaintiffe , to the De- 
 fendant, which was clearly a good, and ſufficient conſideration to raiſe the pz0miſe 
Judgement fo payment of the 30.1. foznon payment of which, the Plaintiffe here had juſt cauſe 
given for the Of action, the verdict well given fo2 him, the Declaration good, and ſo bp the rule 
Plaintiff, dk che Court, Judgement was given, and ſoentered fo2 the Plaintiff. 


* CraskePlaintift, againſt Fohnſon 
Defendant. 


An Action 
upon the caſe 
lor a. Promiſe, 


was found fo2 the Plaingiffe. It was moved in Acre of Judgement, that the 

1 Declaration was not good, and the caſe appeared to be this; that certain wares 
being lolo, and delivered uy Craske the Plaintiff unto I. S. and this ſo done by bim, 
ad requiſitionem of Iohnſon the Defendant; the Ocfendant, in conſideration 
that ihe Plaintiffe would give truſt, and credit unto the ſaid I. 5. foz the Mares, ſo 
as the ſame did not exceed 20 ens pap him foz the ſame cum inde 
- requiſitus efſer, the Plaintiffe dicit in facto quod ſuperinde fiduciam dedir , 

tothe laid I. S. and had delivered unto him (ſuch Utarcs lo? which , the money 

agreed to be papd foz them, did not exceed 100. l. the papyyent of which ſum be had 

regueed of the Defendant, accowang to his pzomiſe , the which to pap be refuled, 
and-hereupoutheAction bzought, and all this ſo ſet fo2th, iu the Declaration. It 

was urged by George Croke, foz the Defendant, that the Declaration was not 

good, the ſame being altogether uncertaine , being fidem dedir ſuperinde, aud doth 

notthew in all che Declaration. whether this was before, oz after the pꝛamiſe, and 

5 the ſame map be taken by intend ment, to be as well, che aue as the other: Quas e- 
miſſer, & habuiſſet, & ſuperinde, poſtea, ſuch a day, deliberaſſet quas emiſſet, 
and doch not lay, ſuper fidem ; Afterwards he laich that the Defendant hath not 
2. 2 paid 
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paid the ſame , and doth not ſhew whether J. S. bimſelf had paid fo2 them, oz not: 

fo2 he might pay him foz them himſelk: neither is it expreſſed, that he deuvered the 

Mares, ſupei fiduciam ; he ought allo th have laid the cruſt, to be after the pꝛo⸗ 

miſe: otherwiſe, non conſtat Curiæ, quando, when he did cruſt bim; and ſo foz 

this cauſe the Declaration is uncertaine, and not good. It was urged for the 

Plaintiffe, that the Declaration was good, and cert aine, and that it ll not be ta- 

ken by any intendment, that the truſt, was befoze the pꝛomiſe made unto him fox re» 

payment. Dodderidge Iuſtice. ther is no time hete mentioned, in this Declata : 

tion, when theſe goods were bought. Haughton Iuſtice, when he lapes the pꝛomile 

alter fiduciam dedit, & ſuper hoc, vendidit, & deliberavit. this is altogether uns 

certain, but the ſame ought to ha ve been ſuper inde (S) ſacha boy, which was ak⸗ 

ter the pꝛomiſe ( fidem dedit) & ſuperinde, and fo he couples altogether, which is 

not good. Dodderidge Juſtice. Declarations ougbt to contein in them certainty 

and verity,andifeicher of theſe do kaile, the Declaration is not adod, there ought 

to becercainty, ut certum fit fundamentum unde Judicium, map be given , here it 

is ſaid, fiduciam dedit, but ſbews not when, no} pet, foz what this was, and ſo not 

good, and that Oeclarations ought to have ſuch certainty and veritp, it appearckh. E. fol. 21. 

fully in 3 E. 4. fol. 21. put in Plowd ens Commentaries. fol. 84. a. In Partridge cited Plow- 

and Crokers Caſe, and fol. 202.6. in Stradling and Morgans caſe : where the dens com- 

caſe was, a man reteined in husbandꝛp, bzought an Action of Debt againſt a Þzio- mentaries, 

reſſe, fo2 his Salarp, and declares, thot he was reteined, with the Pꝛedeceſſo in tte 

office of Baily of his busband zy, fox 40.5. a peare, and doth not ſhew in certain, who 

it was that retaiued him; and koꝛ this cauſe, by the better opinion, the Count aba⸗ 

ted, fo: incertainty; Ja it might be, he was retained by one, who had no warrant 

ſo to do, and as there ought to be certainty, ſo the Law alſo requires verity to be con. 

joyned wich certatutp in Declarations, and if the contrary appeares to the Court, 

the Declaration will not be good; and this ſo appeares, by 9. H. 7. fol. 3. 6. E. 4. 9 H.7 fol. fol. 

fol. 2. cited Commentaries, fol. 84. in Parti idges caſe, as ifone do bring an A- 3.6. K. 4. fol. 

ction of debt, to2 two payments, at two ſeverall dapes, one of the dapes not being Ce. 

then come, and this appeares to be lo, by the Plaintiffs own ſhewing; he hath by 

this abated his own Whit, becauſe he bath ſhewed falſity therein, Declarations 

ought to be certain to all intents , and not to be taken by intendments; ſo here in 

this pzincipall caſe, it is ſaid, fiduciam dedit, but whereof non conſtat, & ſuper- 

inde, this will not make it good; the Declaratton being ſo gencrall befoze :foz non 

conſtat Curiz, fo what things he had given him credit, and this (hall not be ſup⸗ 

plied by any intendmeent. Croke Juſtice. It is very true that no incert ainty ought 

to be in a Declaration; but in this caſe here in queſtion, the matter contained in this 

Declaration, is certain enough; foꝛ ex precedentibus, & conſequentibus, we are 

to frame, and ground our Judgement : it is here laid, fiduciam dedit, & ſuperinde, 

this fidem dedit, by a neceſſary intendment, muſt be taken, to be ſubſequent to the 

pzomiſe, and as a couſequent, upon the pꝛomiſe, and ſo the Declaration is certain, 

and good, Flemming chief Iuſtice. Declarations ought to be certain, becaule they 

are to containe in them, the demand of the party, they ought to be certain in every 

perticular in the time, and place, and in matters matteriall, in the ſame alleged: and 

whether it be lo here, in this Oeclaration, is the ſole, and only queſtion: and this 

we are to ſee, and to conſider of, the ground of the pꝛomiſe here made, is , If he did 

credit him, with the goods upon cruſt, he did pꝛomile to pay him lo them, modo, 

the lame Sum, did not exceed 100. l. but when to be paid, when he delivers theſe 

goods upon trulk, when he ſells and delivers theſe ZUares unto him upon cruft, and 

not befoze, ſo that this is the ſubſtance, that the Þlainciffe ought to ſell, and deliver 

Uares unts J. S. and thts to be upon truſt, chis is the ſubſtantiall macter, which 

gives the cauſe of Artion to the Plaintiffe, upon this pꝛomile: he hath not here laid 

in his Declaration, a certain delivery of thele Mares; he only ſaith, in this, fidem 

dedit; but whereof this was, nothing is laid) ſo that this Declaration is too ge⸗ 

nerall; fo he ought to have expꝛeſſ.d, _ he had delivered thoſe Mares, ſuper 
| L 2 | fidu- 
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fidnciam , ifhe had ſet foxth, that he had ſold him ſuch Wares upon truft, this had 
been good and ſufficient, but he ſaping ſuderinde vendidit, & deliberavic , thus 18 
not good; and to habe this taken bp inteudmenc, ſhould be a very fopram intend- 
ment, fo: nothing is here ſycwed by the Plaintiffe, co couple the delivery of ti 
ares with a truſt, thzouchout the whole declaration, and lo the ſame is uncertam, 
and not gos d. Firſt, there is mention here made of a truſt, but toz what, non con- 
ſtar, as it is here expꝛeſſed, this is as an individ vum vagum, and this is the mace: 
riall and ſubſt ant all matter, to charge the dekendant with an aſſumpſit, the which 
ought by the Plaintifle to habe been certaialy alledged tn every perticular, but heres 
in be hach failed, fa2 the declaration doth not contain in it any certainty m this 
point, in the matter ok che truſt, ko; the ares delivered to him, accozding to the 
pzomiſe. Dodderidge Iuſtice, the matter of cruſt here, is iſfnable, if the Piain ife 
faith, fiduci ã dedit, tue defunoan may ſap, non dedit fiduc iam; this is no good iſũite: 
fo} it doth not appcar, koʒ what thing this was. and tts is iſſuable, and therctope th 

ught to have becu certamly ſhewed by the Plaiutiff, fox what this was the which he 
hath dot donc, and lo foz this defect, che veclaration here is not good. Flaughten 
Iuſtice, if he had not here expzelled in his declaration, that ſuperinde, he delivered to 
him the Mares, this had becn then clearlpuncertaine, aud ſo the declaration would 
have been bad; but here it is fully ex zeſſed, and ſo ſet down, that ſuperiade , he 
did de lier them, and this is as much in ſubſtance, and by a neteſlarp intendment, as 
if he ſaid expꝛeſiy. ih u ſuper fiduciam, he had delivtred ali the IAarts to him; this 
being all oue, m (caſe, aud in ſuvſtance, the ſuperinde here goes unta twochings (8) 
to the time of the delivery, c che ſame to be after the pꝛomiſe, oꝛ elle to the thing deli- 


: dcrev,ond the lame to be, after the pzonnle, and all this is made good, to be to, by this 


fignficant wozd ( ſuperinde)and fo the declaration here, is certaine, and gosd. Dod- 
deridge Iuſtice, & Flemming chiefluſtice. did agree m opinisu, that the truſt, werb 
theoclivery,ought to be coupled, es weltco the time of the dellverp, as to the thing deli 
Fered, and co have this woꝛd (luperinde)to be taken, by intendment, opus eſt, there 
ts need of an Juterpycter foz this. Haughton Jaſtice. It cannot be here ſuper 
fiduciam, it the delivery was not ſuperinde, fo2 that this wozd (ſuperinde) doth 
well ſupply chts : ano ſo fo this ume, this matter was ad jourued, to be moved a 


Jain; aſter wards at another time, ide Court was moved agam herein fo; cher 


opunons. It was urged again, that the Declaration was alto gecher uncercain, 


end ſo not geod, ihe Plaintiffe, dicit in facto, fiduciam dedit, but doth not (ap, 


quando nec ubi, no that the Defendant, poſtea, div pzomile to pap: if the Blain- 
t would gibe bim truſt, che ares m ght be delivered, one 02 two yeers befoge 
the piomuiſe, and then the aſampſir lpeth not foz this, alſo the pꝛomile was, that it 
the Hlaintiſfe would give eruſt voto I. S. fo: Mares, not exceeding a 100. |. the 
defeneaut pꝛomiſed to pay him ko; the lame, the Platutiffe hath not here ſhewed, that 
the money was unpato to him bp I. S. who might have paid the ſame. Croke Jus 
ſtice. i theſe wozds had been in the pzomiſe, that if I. S. dw not pey him, then he 
woulo ; if this pzomile had been lo made, then che Plaintiffe in his declaration 
ought to ha ve avcrred, that I S. had not patd hun, but he needs not lap ſo, as this 
caſe here ts, the defenvants pꝛomiſe being abſolute to pap the ſame. Flemming 
chief Juſtice agreed with him heretin: the pꝛomiſe being generally, that fo ſuch 


goods, as he delivered to I. S. on truff, not exceeding 100 l. he woulp pay the lame. 


Croke & Haughton FJullices, fiduciam dedit, this to general, but ſuperinde 


vendidit, & deliberavit : This ſufficiently pꝛoves the ſale, the cruſt, and the de- 
livery of the Wares, to be all after the pzomife made. Crook Juſtice, & Flem- 
ming chief Juſtice. The Plaintiff here needs not ſhew in zis Declaration that 
I. S. had not paid him the money, fiduciam dedit ; by this it doth appear, that the 
Hlaiutiff did cruſt him. Dodderidge Iuſtice. Ju the Declaration it is expzeſſed, 
that fiduciam dedit, but it doth not appear that he then delivered any Mares, but 
ſuperinde vendidit: This is not the Truſt, the pꝛomiſe was this, and in this 
manner made, that what Wares pou deli ver up to J. S. on truſt, if they exceed 
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not 100 l. he would pay him faz che. (ame: The Plaintiff in his Oeclsration 
ought to have ſec down in certain, all which was anp ways material to intitle him 
to have this Action; the Defendants pꝛomiſe that he would pay foz them (but with 
this (F.) tt I. S. did nat pay him foz the lame. Haughton Iuſtice. Clcarly this 
v392d (ſuperinde) ſuppliss all chat hath been urged agatatt this Oeclarali'n. Hod⸗ 
deridge luſtice. It I agree wich aue in manner as.befoze, to pay. unto him fo) 
ares, by him delivered ta another; if the other have paid him fo2 the lame, J 
fy3il not pay him again, fo; he is not to be paid twice fo2 one and the (ame thing; 
and the certaintp of this ought to appear in the Plaintiffs Declarstion: The 
wizz9le Court in this point were clearly again him. Flemming chief Tuſtice. The 
pꝛomiſe here by the Defendant to the Plaintiff is this, If pou (elt and deliver ſuch 
Mares to I. S. J will. yay you fo; them, Dodderidge Iuſtice. The Plain!f 
here ought to ſhew and-expyels iu his Declaration, that he had ſold aud delivered 
the Wares, and that I. S. had not paid him for the lame, unde actio accrevit; the 
whole Court againſt him in this, that the Plaintiff. needs nat to ew this: But 
if this were lo, it ought then ts came on the Dekendauts part, to ſap and aver that 
I. S. had paid unto him this money befoze, and ſo unon this they might have gone to 
Illue: But there was uathing urged in this kinde, az any truth of anp ſuch, pap- 
ment, this being meerlp a bare ſurmile and ſuppoſition..of a poiet eſtre; and fo 
without anp further debate at this ume, this Cale was adjourned over to atother 


time, fo2 the Court to be better adviſed herein. Alter wards, Termin Mich. 11 Iac. Termin. Mic. 
B. R. This Tale was moved again, fo2 the Qpinion of the Judges, berein. Haugh- II lac. B. R. 


ton luſtice. The Declaratiau here is certain and good, and the Action upon the 
Caſe here is grounded upon a Couſtveratian, which is Executozp, and therefoze 
he ought to lay the perfoꝛmauce of this in his Declaration, oꝛ che ſame will not be 
good; and all this the PlatutiThath here laid, aud $ccenily fo fozth in this his 
Declaration: Pere the conſideration being, That he was caxrulT I. S. foz ſuch 
CU 4:es, ni exceeding 100 J. Yereion the Defendant pꝛomiſed to pay the mo: 
nep to the Plavactf, fo2 the ſame cum inde requiſitus eſſet: The PlaintiT here 
lays in is Declaration accopdingly, Quod fiduciam dedit: Anglice truſted the 
ſaid I. S. the reſidue of the wozds (baing foz which be did truſt him) are very well 
here ſupplied: The Declaration ts further, & ſuperinde (S.) ſuch a day he ſold 
unto iim ſach Aares; the ſuperinde here is co be taken upon the (ale of the wares, 
and the ſuperinde here dath well contain the whole matter in the Declaration: A 
great difference will be between this, and an uncertainty iu the Declaration; fo? 
if a Declaration be uncertain, in the thing therein contained, oz in the perſon, as 


the Caſe in 3 E. 4. fol. 21, 22. is, where one was retained by che Abbot, wickout 3 K. 4. f. 27, 
ſhewing a cercainty of the perſon who retained him, being in an Action of Debt *** 


bzonght fozhis Salarp, this was not good 2 But it is not (o here in this Caſe, fa; 
all the matter here laid and ſet (ozth, is allowed of, aud if the ſame be nut in termi- 
nisii{demy which the Law requires, pet the ſame is good and ſufficient: Foz if 
the Oeclaration bs (uffictenc in matter, as here it is, this (hall be good and ſuffici- 
ent in Law: If one doth licenſe auother to enjop his Land faz a certain time; he 
pleads this as a Leaſe, and this is good without any wozds of demiſe; and fo is 
10 E. 4. fol. 4. ſo here inth's O tlaration che Platutiff hach well hit the matter, 
but he hath ſom?what failed in the wozds, pet the Declaration ts good and ſuffici- 
ent, and ſo the Plaintiff here had juſt cauſe of Action, a Uerdict well given lo 
him; the Declaration good, notwithſtanding any of the Exceptions taken again 

it, and Judgement ought to be given fo2 the Plaintiff. Dodderidge Iuſtice. Ag 
this Caſe is, Judgement ouxht to be given foz the Defendane, the Declaration 
here being not good. It is to be obſerved fo2 a Rule in Law, that all Declarati⸗ 
ons ought to contain in them ſufficient certainty, and that in all reſpects ; to this 


purpoſe much good matter doth appear, Coke 5 pars, fol. 121. in Longs Caſe, Ooh 5 grows 
where mention is made of a thyeefold certaiuty. x: Toa common intent, the 


which hall be good in a Bar. 2. To general intents, the which ſhall be * in 
. ndict⸗ 
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Indictments, Plenits, Counts, aud Replicattons. 3* Certainty co all partict- 
lar intents : Bracton obſerbeth thus much, that in a Declaration there ought to 
be, 1. Intentio petentis. 2. Petitio certa, ut res certa deducatur in judicio, 
ſo that a Declaration ought always to contain in it, certainty and verity: A certata 
Anſwer fo2 the Defendant, ſo that the Court upon this map give a certain Judge- 
ment; and ſo without all queſtion, a Declaration ought to contain in it, certaintp ſuf- 
ficient, oz the ſame ſhall not be good: And now by theſe Rules, to examine the 
Declaration here, Mhether the lame hath in it ſuch certainty as the Law doth rec- 

quire ; as to this, it hath not ſo: Mere the Defendant aſſumes to pay the Plaintiff, 

fo all Wares which ſhall by the Plaintiff be delivered upon Truſt co I. S. his 

Friend, ſo as thep erceed not 100 l. The Plaintiff lays here in bis Declaration, 

Quod fiduciam adhibuit , but of what this was, non conſtat. Pere we 

dught to believe, that he ſpake truly, and delivered che Mares upon credit; but 

here he lays, Quod ſuperinde, he delivered the Wares, but they were thole 

which he had ſold unto him befoze ; this word (ſuperinde) here, will not make thac 

thing which is uncertain to be certain; this wozd (ſuperinde) Aliquando deter- 

minat cauſam, & aliquando tempus, but here it doth determine cauſam ; the Cale 

3 Z. 4. fol. 2. iu 3 E. 4. fol. 21. is adjudged againſt the Plaintiff, that his Declaration was not 
good, becaule it wanted certainty,becaule he did not certainly ſhew therein by whom 

be was retained, fo? that he might be retained by one who had no right, power, no2 

| authouity to retain him, and fo2 tbis cauſe the Declaration there ruled not to be 
9 Eliz. Dyer gosd, 9 Eliz. Dyer, 258. Leſſee fo; life, the remainter in Fee, Leſſce fo2 life 
258. makes a Leaſe fog years, and dies, the Leſſee bꝛings an Action of Covenant a- 
gainſt the Execnto2s of the Lefſo2, upon the demiſe there adjudged, that it lpeth 

not, unleſs the Covenant were bꝛoken in the life time of the Teſtaroz : Exception 

there is taken to the Declaration, becauſe he did not ſct down therein the pꝛccile 

time when the Leaſe was made, pet there the expulſion pꝛeſuppoles, that he was in 

poſſeſsion, but notwithſtanding all thts, the Declaration fo2 this omiſston was ad: 
Plowdens judged to be bad : Alſoin Plowdens Commentaries, in Partridge and Crokers 
Comment Caſe, Exception is there taken to the Declaration, becauſe he did not therein ſhew 
_ OY when the walte was done, fot otherwiſe, unleſs this were ſhe wed, it could not be 
Caſe. to his dil-inheritance : In this pꝛincipal Cale here, I may as well intend the ſame 
to be one wap, as you another wap; aud ſo fo this cauſe the Declaration here is 

not good, foz the incertainep in it: The Rule of Law being, that a Declaration 

ought to be ſuffictencly certain, and that we ought co ground our Judgements upon 

a certainty, which we cannot do here in this Caſe, and therefoze as this Caſe is, 

Judgement ought co be given againſt the Plaintiff. Croke Tuſtice. Judgemenc 

here ought to be given fo2 the Plaintiff,the Declaration here being certain and gosd, 

the ground befoze laid muſt be agreed, being, that Declarations ought to conatin in 

them certainties, and the dir iſion of certainties muſt likewiſe be agreed, but the in⸗ 

ference hereupon muſt be denyed : Ik a Declaration contains in it cercainty, in 

communi & vulgari ſenſu, this is ſufficient : Mere the Defendent aſſumes to pay, 

if the Plainciff do truſt I. S. with Mares not exczeding 1001. It is laid by the 

Plaintiff, and ſo expꝛeſſed in his Declaration, that he had delivered unto him ſuch 

Mares upon truſt : Two things are here expꝛeſſed in this Declaration. 1. That 
he did truſt him foz ſuch wares as he would, habere & emere. 2. He lays Quod 
vendidir, & deliberavit: It appears here, Quod vendidit : The Objection 
here is, that it map ſo be, that principalis debitor hath paid this monep to the Plain- 
tiff, fo2 theſe Mares befoze ; if this revero were ſo, it ought then to come on the 
other ſide to ſhew this, but no ſuch matter is ſhewed, noꝛ doth any waps appear to 
beſo: Mere in this Declaration it is expꝛeſſed, Quod fidem adhibens, he deli- 
vered the Mares, ſo that thzoughout, the Declaration here is certain and good, and 
ſo Judgement ought to be given fo2 the Plaintiff. Cook chief Iuſtice. The 
Declaration here is certain and good; all the grounds before laid are to be agreed, 
and that an Action upon the Cale ought to compꝛehend in it all the whole Cale, and 
5 ” the 
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the lame ought alſo to be ceriain 02 not good: Fleta calls this Action, Breve Ma- 
iſtrale, & Curſitorium, becauſe there is no ſec fozmof'it; but the lame is ſo 
called, becauſe the Curſitors in ſuch a Caſe make Tits of couxſe; it eppears bop 
39 H. 6. inthe Biſhop of Salisburies Cale; that this Aitton ought to contain 3 fl. 5 e. 
certainty in it: The Point here conſiderable in this Cale is, TWhecher here be 

ſufficient certainty expꝛeſſed in this Declaration, o2 not; here is ſufficient certain 

ty in this Oeclaration, and the rather, becaule the conſideration here is Executozy, 

and ſo well traverſable; otherwiſe where the ſame is executed in this Declaration 

here, dicit in facto, that he hath delivered, ſuperinde fiduriam adhibens delibe- 

ravit : The Defendant might well have traverſed this, if he ſo would, and have 

ſatd that he had not delivered them: Here the Declaration is good, certain, aud 

ſufficient, and he hath here well hit the very wozds of the Jllue, the ſame being, 

as befoze in conſideration, that he ſhould deliver, and he did aſſume to pay the 

Plaintiff; here he ſaith, that ſuperinde dedit fiduciam, and delivered to him the 

ares upon truſt: It hath been ob jerted, that this is an individuum vagum. Ad- 

verbium determinat verbum, hoth in Gzammer and Law: J agree, as it hath 

been urged, ik he had laid, ſuper fiduciam illam deliberavit, this had been good 

clearly ; here ſuperinde is as much as ſuper fidem illam : This is all one in el⸗ 

fect with it, ſuperinde this determines the time poſtea, this ought determinare, 

cauſam & tempus, Declarations ought to be certain, this muſt be agreed to be fo, 

A Count ſhall not be abaced fo2 matter of fozm, if it hath ſufficient matter of ſub⸗ 

ſtance iu it: Dyer was wont ufually to fay, that a good pleader deſerves the beit | 
commendation 14 Eliz. Dyer 304. the Lellee of a Barſon, bzought an Ejectione 14 Eliz. Dye 
firme: Fc was there objected, that he ought to have averred the life of the Parſon, + 

ic is there laid and adjudged, that certainty by Argument is ſufficient, by taking 

of Jiſue ; there this was averred by implication (being uit & adhuc ſeiſitus eſt, 

and ſtill lo is, in dominico, of which cafe, ik it had not been there adjudged, ſome 

doubt might well have been made of it, Mich. 10 Jac, The Dean and Chapter of Nich. 10 Jac, 
Nor wiches Caſc, where a Leaſe being in eſſe, the Dean and Chapter made anew Ge, : 
Leaſe, reſolved chis new Leafe to be a good Leaſe, as long as the Dean was li- 

ving ; Jn au Action bzoughe co avom chis Leale, after che death of che Dean, ic 

waz not laid expzeſly chat che Dean was dead (but in chis manner) expzeſsing 

char the Leaſe was made by ſuch a oue (Nuper Decinum) and this was held a good 

and ſufficient Argument that he was dead, here in To Declaration, when he ſaith, 

fiduciam dedit, & ſuperinde deliberavit, this in Judgement of Law, is all one 

as if he had ſaid, ſuper fiduciam illam deliberavit; and this here is good and ſuffi⸗ 

cient, che lame being alſo after aUerdict, Dodderidge Juſtice. J agree, if he 

had ſaid here, ſuper fiduciam illam deliberavit, that this had been good, Adver- 

bium temporis determinar tam tempus, quam cauſam, but Participium deter- 

minat cauſam. Coke chief Juſtice. This alſo determinat tempus, there 

being no time befoze, and ſuperinde is as much as fidem dedit, when no time is 

mentioned befoze : Me all here agree in the ÞPytactptes, but we differ in the Appli⸗ 

cation; and applicatio eſt vita regulæ, 39 H.6. ts a famous Caſe co this pure 35 H. 5, 
poſe, vut we will be better adviſed of this Caſe, and ſo without ſaying any moze 

at this time herein, the ſame was adjourned. 

Nota, That upon another day, the Court was moved again fop cheir Judge- ee 
ments herein, and at this time by che whole Court, nullo contradicente, Ausge- dn. 
_ 5 Caſe was given, and bp the Rule of che Court ſo entred fox the 
Alainciff. 


Dailey 
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An Action for 
falſe Impri- 
ſonment. 


LO ET 


Doiley Plaintiffe, againſt White 
Defendant. G0 2 1. 322 : 


Entered Hill. 6 Fac. B. R. 
RAE 553 _ 


22 bzought foz a falſe Impꝛiſon {ge "Caſe appeared to be this: 
A Garant was directed to take Julian idow, unto White the De: 
feadant, who by fo2ce thereof did take Julian Doiley the Plaintiff, being che Tlife 
of, &c. and pet in berity ſhe was the ſame perſon that was to be taken by che laid 
Marraut, and upon a ſpecial Jultification made by the Oefenvant,and ſetting foꝛth 
the whole matter, the, Judgement was, Quod caperet Iulianam prædict. per 
nomen, of Iulian Goddard, ad fatisfaciendum prædict. Leonardum pro dam- 
nis, &c. the truth was, that qt the time of the Tarrant iſlutng out againſt her, 
ſhe was then Iulian Goddard Midow, but at the time when the was arreſted, ta- 
ken, and impꝛiſoned, ſhe was then Julian Doiley, the Uife of Doiley ; upon this 
ſpecial Juſtification, the Plaingiffs demurred in Law: It was urged foz che Plain- 
tiffs, chat the Sheriff had no TUarrant to take Julian Doiley, the Action was fir 
bzought, being Treſpaſs agaiuft Iulian Goddard Widow ; hanging this Suit, 


ſhe takes Doiley to husband: Flidgement was given fo2 Iulian Goddard, againſt 


10 E. 4. f. Ia. 
c. 


Leonard the Plain tif in the Action, who revered this Judgement by a Wir of 
Ecroz, and ſohad the Warrant to the Dheriff, ut ſupra, by fozceof which be did 
take che (aid Julian Doiley,. Wife of the Plaintiff, having no Tarrant ſo to vo, 
and foz this was cited 10 8 12. & I. 5 E. 4. fol. 84. Brook title Faux Impri- 
ſonment, plac:t. 19. If a Capias bo iſſue out againſt I. B. of Dale, Gentleman, 
and there are two of the ſame name and miſterp, within the ſame Ville, the Sheriff 
ot his peril ought to take upon him the knowledge who it was that was ſued ; fo? 
if be takes the other, who was not ſued, he ſhall have an Action of falſe Impꝛi⸗ 
ſonment againſt che Sheriff, ang be ſhall not excuſe himſelf by Equity of their 
names, Haughton Iuſtice.  Praxditam Julianam, this extends it ſelf to the per- 
ſon ; the Judgement given, was fo Iulian Goddard, the Etro) to reverſe che 
Judgement, this was againſt Tulian Goddard, and ſo the Pzoceſs; ſhe was 


ſued and pleaded as a feme ſole, and ſo was the Capias, and ſo ſhe is bound by 


concluſion ; the is taken now, and bzings a falſe Jmpziſonment, Dodderidge 
Juſtice. She pleaded in the C. B. as a Widow, and Judgement was there gi- 
ven foz her, as a Wlivow, a zit of Erroz bzought here in this Court againſt ber 
as a Widow, to reverſe the Judgement, and it appeared that at that time ſhe took 


another Dusband, Doiley. Hen. Yelyerton. It appears by the Juſtification, 


that befoze the Scire facias ad audiendum errores, ſhe took to Þugband Doiley. 


Dodderidge Iuſtice. The falſe Impziſonment is here bzought by Doiley, againſt 
White, foz making an aſſault in & ſuper uxorem ipſius Doiley, and Ympziſon- 
ing of her: Pe ſhews the Suit in Leonard Loves name, befoze che Pariage, ver- 
ſas prædictum Iulianam, in the C. B. and that after Iſſue there joyned, duxit in 
uxorem prædictam Iulianam, Judgement given there fo} her, the ſame reverſed 
here by a Wait of Erroz, & quod prædict. Iulian. caperetur, ſo that here was 
a certain denotation of the perſon that was ts be taken, and ſhe was ſo taken ac- 
cordingly. Croke Iuſtice. The Action ſhall not here be changed, by reaſon of 

the 
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he inter⸗ marriage. Dodderidge Juſtice, & Flemming Chief Iuſtice. The 
Books bekoze cited, of 10 E. 4. and l. 5 E. 4. make nothing at all to this Caſe here 

now in queſtion, there was no manner of Inducement within the Recozd, as here 

their is in this Cale ; ko here, thꝛoughout the whole Recozd,there ts a (ſufficient and 

a good inducement fo the taking ot her, and the ſubſequent Marriage here by her 

with Doiley, is but as an addition, and in che per; if this Pꝛoceſs here had not ſuf. 

ficiently denoted out the perſon, who ought to be Arreſted, as if the ſame was to 

take a feme ſole, and befote ſhe be taken, ſhe becomes to be a feme covert. and is 

ſo taken by this Pꝛocels; bere in this Caſe, without all doubt, an Action of falſe 

Impꝛiſonmeut well lyeth, but it is not lo here in this pꝛintipal Caſe, fo? here is a 

good and a ſufficient deſignation of the party nominatim, that was to be taken, and 

the Capias here alſo was well awarded, and if it ſhould be demanded who ſhould pay 

the Coſts here, the Anſwer hereunto clearly ſhould be, That the ſaid Tulian Widow, 

was to pay the ſame ; the Capias here, iſſued out againſt her, but not againſt her 

husband, as taking no notice at all of him, being not once ſo much as named in 

any part of the Recozv: If upon this Capias, the Sheriff had returned that ſhe 

was now married, 02 had returned a Non eſt inventus, without all doubt this had 

been an ill return, either to habe returned that (he was marriev, 02a Non eſt in- 

ventus, foz by this he would have falſified all the Pzoceedings : And ſo clearly by 

the whole Court it was agreed, chat the taking and Impziſoning her was lawful 

and jultifiable; and the Action of falſe Ampziſonment thus bꝛought here by the 

Pusband, is no ways maintainable: And by che whole Court, if an Action be 

bꝛought againſt one being a TUivow, and ſhe is found guilty, and befoze Judge- 

ment ſhe takes a Husband, pet the Capias ſhall be here againſt her, and not agatuſt 

— — and ſo the whole Court agreeing in this, that upon che whole Re- 

co2d here it doth ſufficiently, Conſtare deperſona, to bearreſted, that the Defen- Judgement 

dant herein had well purſued his Tarrant ; and chat che Action of falſe Ympziſon- againſt the 

ment here bzought by the Plaintiff, not maintainable, and ſo the Rule of che Court Plaintiff. 


was, Quod querens, Nil capiat per Billamz . 


Liſard Plaintiff againſt Stamp 
Defendant. 


Entered Hill. 10. Fac. B. R. 
Rott. 135 8. 


N an Action upon the Caſe fo; ſlauderous wozds, upon Not guilty pleaded, à In Action 
Uerdict was found foz the Plaintiff: It was moved fo2 the Delendant, in arreſt of vpon the caſe 
Judgement, that che wozds were not actionable: The woꝛds appeared to be theſe, for words, 
and in this mauner ſpoken, The Defendant came = the cite of Clynton, and 
ſaid to her, thy Husband and his Maſter (innuendo) the Plaintiff hath ſtollen my 
Wood, aud J mean to have an Action of Feloup foz the fame. It was urged foz 
the Defendant, that theſe woꝛds are not Actionable, and that fo2 the incertainty of 
them, and that the averment in the Reco2d will not aid che ſame, as if the woꝛds 
were, he hath ſtolen my tiles, and my apples, and doth not ſhew that they were ſe- 
vered, not Actienable: It was urged fo2 the Plaintiff, that fo2 theſe woꝛds, Me 
bath ſtolen my Cozn oz my Mood, thele wozds have been here ad judged to be well 
Actionable: and here it ſhall be intended that the ſame was cut down befoze 9 
; P e 
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he ſaith) chat fop the lame J will Have an Action of Fclonp. Dodderidge Iuſtice. 
If one ſaith theſe wozds of another, that he hath ſtolen my Lead from my You(e, 
dz my Tiles, 0z my Trees, no Actton lieth fox thele wozds. Croke Iuſtice. Ir 
one (aith of another, he bath ſtolen my Cozn, oz mp Apples, no Action lyeth fo; 
thele werds; Hen Yelverton urged Higgs Cale, an Action bzought toz theſe 
wo2ds, S.) Me bath ſtolen my Mood, and adjudged here to be Acticnable, 
and that fo; this resſon, Arbor, dum creſcit, lignum dum creſcere neſcit - Jt 
was further urged, ihat theſe wozds were thus ipoken co the Mife of Clynton, 
ThyPusband aud his Pater, innuendo, the Plaintiff, &c. and doth not ſhiw 
that he was his Maſter, no when he was his Paller, ſo that theſe are altogether 
uncertaty, Thy Pusband and his Maſter hath ſtolen my Mood growing in wp 
Coppice, thele wozds not Actionable ; otherwile it had been, if he had ſaid, lying 
in wp Pard, amp Apples in mp Loft: Hobs Caſe was urged fo; theſe mozds, 
De hath ſtolen an Acre of my Com, and adjudged here, that an Action lpeth not 
oz theſe wozds. Haughton Iuſtice, There is no anſwer as pet given to the 
great Exception of all, becauſe there is no averment whereby it might appear the 
Plaintiff to be his Palter, at the time when the wozvs were ſpoken; this is one: 
iy ijudeavozed to be helped by an (inuendo) that he meant him: But if the Plair= 
till in truch was not then bis Maſter, then there is no ſlander by theſe wozds 
as to him, notwithſtanding he meant him, and ſo fo2 this defect in the Declaration, 
the Plaineif ought not to have his Judgement. Dodderidge Iuſtice. Thy Mul- 
band and his Maſter, whoſe Paſter, this is altogether uncertain ; but if he had 
nominatim, ſaid ſuch a one, this had been good: As ga tell thy Lozd Henley, &c. 
' Ethis hath been here adjudged good: The Pusband doth not here bring the Action, 
it che wozds had been, be hath ſtolen my Utood, thele wozds would have been 
Actionabie; in this Caſe here it ſhall be intended, Mood growing and not cut: 7f 
the wozds had been, e tame into my Mood, and cut down ten Loads, and ſtole 
this; theſe wozds not Actionable, and pet he might come and carry the lame away 
ten days after, and then this ſhall be Felony : But in Caſes of Actions upon the 
Cale fo2 wozds, where the wozds are any ways doubtful, they ſhall then ill be 
taken, in mitiore ſenſu. Lignum dum creſcere neſcit; if the wows were, he hath 
ſtolen my Lead, theſe wozds are Actionable ; but if be ſaith, from my Pouſe, there 
not Actionable ; fon chele wozvs, Oe hath ſtoleu mp Trees, theſe wo2ds are not 
Actionable, and ſo it was keſolved in the C. B. Croke Iuſtice. Jn Actions upon 
the Cale fox wozds, there ought to be certainty in the firlt place, oꝛ not Action- 
able: He hath ſtolen mp Mood, if the wozds were, the is a Thief, foz he 
hach ftolenmy Mood, theſe wo2ds thus ſpoken ſhall be taken, in malam partem, 
and well Actionable; but atherwile where the wonds are, e bath ſtolen my wood 
generally. Haughton Iuſtice ſaid, That be would not deliver his opinion couch- 
ing theſe wos, Me hath ſtolen mp TAood, becauſe he would not encourage the 
Plaintiff to bing his Action again (but by this, he declared his Opinion, that 
the wows were Actionable) but the Court all agreed, that in this pꝛincipal Caſe 
the Declaration was altogether uncercain, and ſo not good, and ſo by the Rule of 
the Court, Judgement was given againltche Plainciff, and ſo entred, Quod que- 
rens, Nil capiat per Billam. 
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Wheeler Plaintiff, againſt Haydon 
Defendant. 


Entered Hillar. 8. Fac. B. R. 
Kot. 1317. 


1 N an Action of debt, upon the Stacute of 2 E 6. cap. 13. fog not ſetting out of an a&ion of 
tithes the Plainciffe,veing a Parſon, made a Leaſe fo2 5. yeares to the defen- Debt upon 
dant, the Leafe being fo2 ſo many peares, if he ſhould continue Parſon ; In ay the Stat. of 


Action of debt, bꝛought fo2 Tiches,the Plaintiff declares, upon a Leaſe made by the 


2 E. s. cap.i 3 


Parſon, it he ſhould {ive ſo long, and continue there Parſon: The Queſtion was, for Ty 


whether this be ſuch a variance, between the leaſe made, and the Leaſe ſeg fozch in 
the declaration, as ſhall vitiate the declaration. It was urged by George Croke, 
for the Plaintiffe, that this was no ſuch variance; A Parſon makes a Leaſe fez 
fo many peares, if he thalt live ſo long, (and doth not ſap in his Leaſe , and con- 
cinue Parſon ) but in his declaration, he expꝛeſſech this to be lo, if he live ſo long, 
and continue Parſon. UWhecher this now, ſhall be taken, and intended, co be the 
ſame Leaſe, it (hall be ſo intended, and this is no variance, fo2 nothing moze is bp 
this expꝛeſſed, in the declaration, then what the Law ſaith fo2 him: foz by conſtru- 
ction of Law, aud lo muchthe Law ſaith, that it hall be a good Leaſe fo ſo maup 


peares, it he live ſo long, and continue Parſon, and by 24 H. 8. Brooks caſes ,, fl. s. Brooks 
fol. xo. placito 54. I a Parfon makes a Leaſe fo; peares, and dyes, the Leaſe by caſes. fol. 10. 
this ts determined in facto, and ſo alſo by Reſignation, ſo if a man deviles bis goods, placito 34. 


tu his Exccutozs, to psy his debts, this is an idle clauſe , being no more then what 
the Law ſets vown befoze; that as Execuſoz, he is to have the goods in this man- 
ner: and ſo here in this Declaration, this is an idle addition, che ſame being no 
more then what the Law laid befoze, and is like unto the berbe John in pottage, 
which voth neither goud noꝛ hurt; the Leaſe here made by che Parſon, was fon 
5. yeares, if he continue Parſon, che Declaration is upon a Leaſe, made by the 
Parſon, if he ſwould live fo long, and continue Parſon; this is no ſuch materiall 
variance, as to eſtop and hinver the Plaintiffe from his Judgement, here the Jury 
kindes the Leaſe, as it was but mave foy 5. peeres, il be lived ſo long; this is no mate- 
riall vartance from the elſence of the Leaſe, fo it he continue Parſon , and if he live 
ſo lang, this is all one, unum, & idem in eſſectu; the Leaſe being to be avopded 
by the one oz by the other, which of them ſhall firſt happen; and this is no variance, 
deing the ſame in ſub tante, idem in ſubſtantia,and therefoze theſe additional wozds 


ſhall not make the Declaration vitious. Like unto Claytons Caſe, Coke 5. pars. Coke 5. pars, 
fol. 1. A Leaſe made a Die datus, veclates of a Leaſe made, a die confectionis, fol 1. Cl ten- 
this is godd, the ſame being all one, unum & idem, dies datus, & dies confectio- 


nis: Ik a Parſon mates a Leaſe foz years, and after reſigues , the Leaſe is nom 
volde, and ſo if he be depzived, che Lam ſatth, that by this alſo the Leaſe ſhall be 
void; this Additlon here, is but abundantia; and the Rule of Law is, abundans, 
cautela non nocet ; [dthar the variance onght to be a variance in ſubſtance, other» 
wile no maceriall variance. 18 E. 2. Fitz. title Bre.placito 836. In a Fozmedon in 
remainder it was ſhewed'how that the Land was given to bim, & heredibus ſuis 


de corpore ſuo procreand. and the TUit was,fibi & heredibus ſuis excuntibus, 18 E.2.Fitz.- 


the Wit was challengevfox this variance, and pet the doit was help good, becauſe 
this was all one in ſubſtance; and ſo here E pꝛincipall caſe; and with this agrees. 
. D 2 12 E. 


Bre. placito. 


ä 
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32,33. Klix. 
C. B. e. 


12 E. 3 Fitz. title variance placito 77. and 30. E. 3. fol. 1 8. and here in this pꝛin⸗ 
cipall caſe, this addition, is but matter of ſurpluſage, and lo not matcriall. 30. & 3 1. 


Eliz.in C. B. Richardſon againſt Bond, in Debt, upon a Pond, conditioned co 
pap monep ſuch a day, and at ſuch a place, pleaded payment, the Jury finde that he 
papd the money , at another day, and in another place, betoze che dap appointed 
fo2 payment of it; the Jury found fo2 the defendant, the illue being papment, oz not; 
and Judgement was there given fox the defendant, and chere held, that the alterati⸗ 
on of the day, and of the place of papment, was not materiall: to the like purpoſe 
there was a caſe, 32, & 33. Eliz. C. B. between Fabian and Winſtone. in debt 
upon a Bond, conditioned to tender money at ſuch a place, and day, the Plaintiffe 
ſhewed that he was there befoze Sun ſec,to demand the lame, and none was there 


. readpto pap it: the iſſue zhere was, c: bether he were there half an hour befoze ſun⸗ 
et: The Jury linde, that he was there a quarter of an houre befoze ſun-ſet ; reſol- 
ved this to be a good finding, and to be all one : and thot the condition was bzuken. | 
Alſo in this pꝛincipall caſe, the Plairtiffe ought to have his Judgement; the iſſue is 


Non deber, and che ailedging of tbe Leaſe,is but as an inducement to the action, be: 


 ingbzouglt againſt the owner of the land, lo; carrying off his cazne , and not ſecs 
ting out ok his Tithes, and by wap of inducement to this action, he ſhewes, how he 


19 H.. fol. 29. 


8 H. s. fol. 25. 


was Farmer of the Par ſonage, ſo that this inducement is no wayes at all material 
to the agton, which is bꝛought to redzeſſe a wieng ; lo that matter of inducement 
to an Action is not material, if it be not purſuing; ſo is 19 H 6. fel. 29. and 8 H. 
6. fol. 25. In debt upon Arbitrement, the defendaut laid, he did not ſubmit, this 
there held not iſſuable, being but matter of inducement, ſo in chis pꝛincipall caſe, 
this matter of Inducement is not iſluable, and the Jury here have 
found, that he had good cauſe of Action; and ſo in the like caſe here ad- 
judged, in a pꝛohibition, upon a modus decimandi pleaded ; the Plain:iffe decl ares 
upon a modus of 10.8. to be paid, the Jurp ; find it to be put 9.5. pet this was ad- 
judged here good fo2 the Plaintiffe in the Pꝛobibition; ſo in this caſe, bere is no 
matertall variance, but the declaration is good, and Judgement oughe co be given 
fo? the Plaintiffe. It was urged foz the defendant by Henry Yelverton, that this 
is a materiall variance. The Action is an action of debt, bzought foz not letting 
out of Tithes, and declares upon a Leaſe made by the Parſon upon Nil debet; t he 
Jurp found a ſpectall verdict, they find that the leaſe was made by che Parſon foz ſo 


map peers, if he ſhould live ſo long; they find cha! the declaration was upon a 


leaſe made by the Parſon fo ſo many prares, if he ſhould live ſo long, and contirae 
Parſon, this is a matertall variance, by reaſon of which che Plaintiffe ought not co 
have his Judgement. Haughton lIuſtice; whether here be any materiall vari⸗ 
ance, oz not, is the queſtion:there is here an apparent difference, fo the law here doth 


not imply ſo much as is expreſſed in the declaration, touching the leaſe ; the wozds 


here added, are very matcriall, and that in this reſpect ; andhereuponthere map be 
a difference in the caſe, as poſito, that the Parſon be dep2ived, unjuſtly, che leaſe re- 
maines, but if the Leaſe be, if he ſhall ſo long ive, and continue Parſon ; and he is 


afterwards depzfved, and put out unjuftlp;che Leaſe is now gone and determined, 


and ſhall have no longer continuante, though he afterwards doch reverſe this again, 


but otherwiſe it would be, if it were onely limited to continue, if he ſhould ſo long 
ltve; and ſo this is a materiall variance, the L aw not ſaping fo much, as theſe 


woꝛds thus added in the Declaration do impozt. Dodderidge luſtice. this is no _ 
variance, by the adding of theſe wozvs , being all ove; Foz the Law ends the 


leale. when it ends the Par ſon, and no difference there is in the Decleration, the ad- 


dition here is made to the wozds, not to the matter; as to the caſe put, of the depzi⸗ 
vation of the Parſon ; by this the leaſe is now gone, but if he Appesles from the 
ſentence, then hanging this appeal, he continues Gill Parſon , untill ſentence be 
given, if a leaſe be made to a feme ſole, ſo long as ſbee continues ſole, and unmar- 
ried , this is a leaſe fo} life, in law, with livery made; no variance there is here, 
the law ſaith this, and hath made this limitation foz him, the leaſe here map be de 
termined by death, Ceſſion, Depzi vation, oz Reſignation; {o that the matter 1 

p 
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by him added in his Declaration, is no moe, then virtualiter, is contained in his 
leaſe, and this by conſlruction of law. Croke Iuſtice at this time did ſomething 
doubt of it: it a Parſon makes a leaſe fog 21. years, if he ſball live ſo long; by this 
implicative, he is nat to du any act, there by to defeat, oz to avoid this leaſe; but in 
the other caſe , if theſe woꝛos be added, and continue Parſon, he is now by this 
tyed to a Covenant, but by this he is at more liber iy. Dodderidge luſtice. Jf 
I. S. makes 3 (eaſe to l. N. fo2 lite, if he ſhall live ſo long, and I. N. makes a Leaſe £5 
another to2 5. peares, In his Declaration he doth declare of a leaſe fo 5. peare's, 
if the o:her lives ſo long: is not this Oetlaration good: cleatip it is, and pet no 
ſuch leaſe was made unto him, and lo in this pꝛincipall cafe here, the declaration is 
good, an? there is no materiall variance to debarre the Plamtffe from ga bing of his 
Judgement. Hanghton and Croke , at this time differed in opinion from hun: 


and ſo this caſe was ad journed to a further time, afterwards. Termin. Mich. 11. e ar ap 
II. ac. B. &. 


Jac.B.R. this caſe wis moved, and argued by George Croke foz the Plainticfe, and 
alſo by the Judges. Coke Chief luſt ice, the Decl tration here is good, and no 
materfall variance to hurt the Plaintiffe. It rhe leaſe here had been made to him 
fo) twenty peares, and in debt upon the Statute of 2. E. 6. he declares of a leaſe 
made fo2 21.years,ye? this is clearly good, and this ts not like unto a declaration in 
an ejectione firme, which ought to be certame, o2 the ſame is not good, becauſe 
there, he is to recover the terme it ſelf; in this caſe here, the addition is no moꝛe 
by him, in his Declaration, then the law implies ; fo2 if he be removed , the leaſe 
by this is determined. Haughton Juſtice, here is a materiall variance in both 
points; the action is debt, this is bought fo2 the right of the thing, and this is not 
like unto treſpaſſe, and therekoze ik he miſtakes his title in his declaration, being his 
right, this will make the declaration vitious, if a Quare Impedit be bꝛought a- 
gainſt him unjuſtly; and he by this is removed, the leaſe is by this ended, as well 
as by a lurreuder, the difference wilbe, where a leaſe is made upon condition, c where 
it is upou a limitation, the limitation is not the end, not the defeaſance of the term, 
{his is not like a condition, he map be living, and yet the leaſe determined by reco- 
very. Dodderidge Iuſtice, the leaſe is here miſtaken, onelp in the manner of the 
limitation of the teaſe but not in the matter of it; che Statute here gives the Acti- 
on of debt unto the JParſon fo his Tiches 2 when the Action is not grounded upon 
che demiſe , but upon the Statute, as here it is, ſo that the demiſe is but the induce- 
meat to the action: and there ſuch a firfct and pꝛeciſe recitall , accoꝛding to the de- 
miſe, is not of neceſſity to be expꝛeſſed in the declaration: beie is a difference onely 
in wo2ds, but not in mat! er, the leaſe here was made fo2 ſo manp pears, if he ſhould 
live ſo long, and he in debt fo2 not ſetting out of Tithes, declares upon-a Leaſe fot 
pears, if he ſhould live ſo long, and continue Parſon, this is no materiall variance 
from the Leaſe, fo2 if he refigue, the leaſe is void, and ſo is it, if he be depyived , 02 
removed f-om his Parſonage: In all theſe caſes, the Law ſaith, chat the leaſe ſhall 
be determined, if Leſſee foz 10. peats, grants a rent charge to one fon his life, in an 
avowry fo2 this rent, the grantee ſhall ſap, chat che ſame was granted unco him foz 
ſo many years, ffhe ſhould live ſo long, as his leaſe continued, but he ſhall not 
p'ead it as a free-hold, dzawn,and derived out of a chattel, but in his Avowzy, bee 
ought to ſet downe, and expꝛeſle bis caſe, as the ſame is in Law. Croke Iuftice. 
there will be a difference where an Action of debt is brought foz Rent, and where 
the ſame ts 210ught fox a Coſlaterall thing. Ju an Ejecrione firme, the declaration 
oughr to be certaine, and that accoꝛding to the truth ofthe cale, but the lame is not 
to be ſo, as the caſe here is, ihe declaration here being good, # no material difference 
between the Leaſe, as it was made; and as the ſame is mentioned and ſec ſozch in 
the declaration, the ſame being certain and good, and ſo Judgement oughtts be gi- 
veu fo} the Plaintiff Coke chief Iuſtice, there will be a platu and evivenc vifference, 
between an Action of debt lor Rent reſerved upon a Leaſe; being grounded upon a 
ſpeciall contract, there the declaration ought to be certaine, and there you ought as 


it were, to hit the bird in eye exe, 02 the declaration not good, otherwile it is, 5 


UTC. 
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the Action is graunded / upon collaterall things, and by 35 H. 6. in cale of a leaſe 

35 H. s. fox peers, ik he declares upon a leaſe made of foure Acres, where there were but two 
Acres leaſed, where the Action is bzought upon the Coutract, there he ought in his 
declaration, to expꝛeſſe the terme pzeciſely, but nat lo pzeciſely fo che Acre; but 

pet where he omits the halle, this declaration is not good, but it is not ſo in an actt- 

| $rawte of on ol debt bought, upon the Statute of 2 E. 6. cap. i 3. o; not letting out ol Tithes, 
2 E. 6. cap. ig. i he beclares upon a leaſe made fo; 20. pears, whereas the ſame was but foz 
10. pears, this is good, fo; that it is not here materiall in this caſe, bow he doth 

declare, ſo as tithe is to be paid to htm out of the land: Leſſce foz life makes a 

Leaſe foz 21 peaxes,, he ought to declare, quod cum demiſit, fo; 21. peates, if be 

ſhould live lo loug, and he ought to averre his life, here in this pzincipall caſe, there 

is no materiall variance between the leaſe it ſelf, and the leaſe mentioned iu the de» 

claration, & parum differunt quæ re concordant. As to the caſe put of the Quare 

impedit, if it be erroneous, and afterwards removed, this being erroneous, and re- 

verſed, he all be Parſon again in Law, ab initio, and bis teaſe ſhall be good as 

gainſt him; proprietarius, oz firmarius, without making of any title, ts good up- 

dee the Statut e. And ſa by the whole Ceure( Haughton luſtice, enelp to the con- 
3 for the ktraty) the declaration here is good, and no mate rial variance therein, from the 
Plaintiff. Leaſe, as it was made, ſo that the Plaintiſfe here had juſt cauſe of Action; and ſa 
-— "gf Rule ofthe Court, Judgement was given, and (o entered fog the Plain- 

litte. - | | | 


— — — 


Whittier Plaintiff, againſt Stockman 
Defendant. 


Entred Mich. 10 Jac. B. K. 5 
Rott. 176. 


J2aWai of Err} , to reverſe a Judgement given in the Court, of C. B. the 

A Writ of Er- I erzour aſſigued, and inſiſted upou, mas in tha miſawarding of the venire facias, 
9 and ſo a nuſtryoll, the venire facias being awarded of one pariſh alone (S) of 
GB. White Parith , whereas the ſame (hould have been of 2. (S) of White 
Pariſh, and allo ofthe Pariſh of Donton, upon this the caſe appeared to bee, In 

 a;Replevia, foz.taking-of Catcell ; eve Defenvant avows, foz that he ought to 

have common (S) totam paſturam in Langley Wood, in Tichborne farme in the 

Parih of White, excepe thoſe onelp of the Pariſh of. Downton inter- commoners 

with him. «yon this, iſſue was joyned, aud foz-Triall of this, the venire facias 
was awarded of the pariſh, of Whbize. ouely : Ulhether this was well awarded, 
and ſo a goad-tryall oz not, wasthe onely queſtion. It was urged, that the venire 
facias was not well amarden, and ſo noed trpall 3 foꝭ that the venire facias here 
ought: to have yeenof both the pariſhes, fo2 that bey of the pariſh of White, 
are not to tin, whether thepof the pariſh: of Downton, ats to have common there, 
 andichereioae thervenire ſacias ouqtzt to have been of bath pariches, and this being 
nt ot oneoſ the pariches, the trial was-ergoneous, ;-and foe this mos cited 30 E. 3. 
Co E. 3. lol. 1. fol. l. &i o E-. lol. x Mn It was againſt.this anſwered, that the triall was good, 
10 E. 4. fol. and the venire facias well awarded 3 in the Abowzy,; che Avowant claimed coins 
10. b. mon, (5); totampaituram in Langley Wood, & Nec non, common of paſture {oz 
the pariſhonen6@h:Downton parilh, per cauſe de vieinage; tbe Plaintiffe ſaith, 
that be hath ſea ta have allahe common ini angley Wood by preſcription ( cxcepe 
common onaly, ſoz the pariiþioners: of Downton-: the iſſus was joyned, and ti ie d 
upon the pꝛeſcription, claimes totam paſturam, where in White pariſh , in what 
- - 5 place, 
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place, n Langley Wood, by reaſon of Tichborne Farme , and all this in the pa⸗ 
rich of White, and lo the venirc facias from thence well awarded, the venire fa. 
cias is to be from ſuch a place, as by preſumption of Law map have the beſt Con- 
nuſance of the fact,, and ſo it is here. Croke Iuſtice, Il the matter goes to both 
pariches, then the venire facias is to be of both pariſhes. It was urged, that 
common per cauſe de vicenage, cannot be had, but in another pariſh, and not in the 
ſame parich, he claymes here, in alieno ſolo, totam paſturam, this ſaid to be a 
ſtrange pꝛeſcription, and it is by the whole yeare, ( except foz the partſhioners de 
Downtfon pariſh, per cauſe de vicenage, in this place, the Trabers taken was 


abſque hoc, that he had ſuch a Common, and lo all put in Iſſue, whether the 


Avowant had Common, 82 the Inhabitants of Downton Pariſh had any: Upon 
this, the Ilſue joyned, and fo? tryal of this,the venire facias, of White pariſh alone; 
this not good, but it oucche to habe been of both, as was objected: And if a ve- 
Hire facias ought to be of two Towns, and the ſame is onelp of one; this, as it 
was urged, hath been adjudged to be no good trial: So here, this being but of 
one place, where it ſhould be of two, is not good. Noy. The P?eſcription here 
is good, and ſo is the Tryal, and the venire facias well awarded, and ſo no Erro2 


in the Pꝛoceedings; a (ole Commoner cannot ouſt others from having Common, 


no? yet the Lozv : There is a great difference between Paſture and Common, as 
appears in 27 H. 8: fol. 12. An Aſſignee of a Commoner cannot pꝛeſcribe to have 
ſole Common, Temps. E. 1. Fitz: title Preſcription, placito 55. A man map pꝛe⸗ 
ſcribe to have the ſole Paſture in the Free-hold Land of another, after his Cozn cut 
and carrped away, foz theſe are ſeveral things in themlel ves, the ſole Paſtureage 
and Common ; and ſo the Pꝛeſcription here is good, and the Trpal good, and the 
Exception here is not the thing fo2 which he pzelcribes, noz aup parc of it; the 
firſt being a thing in prender, and the ſecond a thing in render: Several things in 
their nature (S.) Common and Paſture, ſeveral as fo their Exception, fox Com- 
mon, inhabitantium, of the Pariſh of Downton; this is a meer void Exception, 
fo2 they cannot fo pzeſcribe, and fo2 this was cited the Books of 26 H. 8. fol. 
& F. 15 E. 4. fol. 29. The Caſe concerning a Pꝛeſcription fo Common, by the 
Citizens aud Inhabitants of Coventrey, and 20 E. 4. fol, 10, 11. and Trin. 2. 
Tac. in the C. B. between Tinnery and Fiſher, it was there adjudged, That a 
Pꝛeſcription fo2 the Inhabitants of the Utlle of Dale to have Common, was a 
void Pꝛeſcription; and if the venire facias had here been de Downton alſa, this had 
then been clearly bad, fo2 that the ſame would then have been of ſuch a place, in 
which there was no Land, no} any thing there in Controverſie, and ſo mearly void: 
Alſo the Furp here have not given anp Uerdice, but onely foz the damages ſuſtein · 


27 H 8. fol. 
12, &c. 


4+ 26 H. 9. fol. 43 


& 5, Er. 


ed, and ſo fo this they have given a gvod Uervice. Trin. 38 Eliz. B. R. between Trin. 38 Eliz. 
Banning and Brag in Treſpaſs, and where there was a Pꝛeſcription laid in another B. R. Oc. 


place; the venire facias being awarded of Miſley, where the Treſpaſs was done, 


this was there adjudged to be well awarded, and the Jury there cryed the Trefpaſs 


onely where the ſame was done, but did not try the Pꝛeſeription of another place, 
and this was held a goad Trpal ; and ſo here in this pꝛiucipal Caſe, che Jury did 
not try the Pzeſecip:con, they onely enquired of the matter of damage, and this 
an apt and a good verdict: And where it hath been objected, that the Fnhabicants 
of Downton were to have Common (cauſa vicinagii) and that therefozethey muſt 
be two Uilles: As to this, it is very clear that two Manoꝛs in one Town, the one 
Panoz map very well Inter- common with the other, per cauſe de vicinage, and 
nothing is moze ufual then to have Common, per cauſe de vicinage, in one and 
the lame Town. Dodderidge Juftice. If the venire facias was not here well 
awarded at the beginning, the lime ſhall not be made good afterwards, and this is 
clear. Haughton Iuſtice. Where the venire facias oughe ts be of two Pariſhes, 
and the ſame is awarded but of one, this is not good: The venire facias here in 
this Caſe being awarded but of one of the Partſhes, is well awarded, and the tri. 


al good; here is an Exception ot athing, which che Law ſaich cannot be, and ſo . 


the 


e 
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13 H. f. fol. 
CTT 
25 H, g. f. 12, 


12 H. 2, f. 2. 
Cc. 


the ſame is an idle and a vain thing, which is thus excepted ; fo; the Inhabitants 
of Downton are not ſuch a Body, no2 hare any ſuch capacity; thus to take it had 
been very idle, to put this to a Tryal, which in it lelf-is vain and cannot be: It 
the Jnhabicants of Downton be not a Corps corporate, thus enabled to take, but 
this cannot ſo be here, that they ſhould be thus JIncozporated by intendment-; but 
if they had bzought an Action by this name, here it ſhall be ſo intended until the con. 
erary be ſhewed: Paſture map be granted, and therefoze one may well preſcribe in 
this; in this pꝛincipal caſe the venire facias was well awarded, the tryal good, and 
ſono erro2 in the Pꝛoceedings, but the Judgement given in the C. B. ought to be 
affirmed. Dodderidge Iuſtice. If aup thing by reaſon may be alledged to 
maintain the Tryal to be good, then the ſame ſhall be ſo, fo; the party fox whom 
the Uerdict was found: As to the Dbjection made, thot be was to have totam pa- 
ſturam, the ſole Paſture (except thoſe of the PPariſb of Downton) if the Excep⸗ 
tion had been ok a perſon certain, as of I. S. de &c. then the Exception woulds 
clearly have been parcel of the Pꝛelſcription; and if the Exception here was good 
in Law, then it is very clear, the venire facias fo; the Tryal ſhould have been of 
both places: If the Iſſue has been upon a tenure, as whether one Panoz had been 
held of the Manoz of Dale, and Sale, the Trpal here ſhould habe been by a Jury 
of both places; and ſo here, without all queſtion, it chould have been, if this ex- 
ception here had been good, the Tryal ſhould then have been of a Jury from both 
places, ſo that che ſingle and ſole queſtion here, is no other, but whether this Ex⸗ 
ception here be good oz not; this bere is an idle P2elcription, fo the ſole Paſture 
(except Common here fox others) this cannot poſstbly be ſo, fox by this he excludes 
the owner, who pet by the Gꝛant is not to be excluded, neither ought others to be 
excluded, who habe Common there; but as this Caſe here is, this ſtands well 
together with the Exception, and no repugnancy at all, foz one map have the Pa- 
dure, and another may have Common there, and therefoze there is a great dif- 
ference between Common and Paſture, 13 H. 8. fol: 16. B. it is there laid, that 
communia idem eſt quod commune cum aliis ; and in 27 H. 8. fol. 12. the dif- 
ference there appears between Paſture and Common, a Præcipe quod reddat there 
lies fo2 Paſture fo2 two boefes, but not lo foz Common: Ik a man grants to ano- 
ther Paſture fo: twenty beefes in his Panoz of Dale, he ſhall not have this Pa- 
ſture but where che G1antoz pleaſeth; otherwiſe it is, if he grant one Common 
ko twenty beefes in his Manoz of Dale, he ſhall have this Common per mye, & 
per tout, the Panoz where the Gzancee pleaſeth ; alſo a Commoner ſhall not have 
an Action of Treſpaſs, quare clauſum fregit, as appears by 12 Hf. 8. fol. 2. in 
simon de Harecourts Caſe ; otherwiſe it is, in the caſe of him which hath Pa. 


ture, he may well have an Action of Treſpaſs, quare clauſum fregit, lo that theſe 


do very much differ in their nature; here the Exception is altogether uncertain, 


being of the Jnhabitants of Downton, fox they are not capable to habe Common 
by ſuch a name, ſo that this Allegation (by way of Exception) is ſurpluſage, and 
the matter in it (ſelf, and ſo the Exception here is not good; but if this had been ma- 


terial (as here it is not) pet it is not here ſaid, in the Pariſh of Downton, but in 


the Franchiſe of Downton, and ſo by intendment this ought to be all in Wkite 


Pariſh; and ſo the venire facias was here well awarded, and no miſtrial, and ſo 


conſequently no Erroꝛ in the Judgement, but the ſame ought to be affirmed. Croke 
Inſtice.. The venire facias ought to have been of both places, if the Jſſue had 
been fo2 a matter ariſing out of two Uilles : But the matter here is, whether the 
thing put in Jflue here to be tryed, did ariſe out of two Uilles oz not; this doth not 
appear here to be ſo, butonely out of White Pariſh, from whence che venire fa- 
clas was: The Inhabitants here, are not a ſufficient name to take anp thing by, 


but onelp with this reſtriction (S.) Quod talis habetur conſuetudo, quod quili- 


bet inhabitans, antiquum meſſuagium habens, &c. but this Caſe here is not ſo; 


but if the Exception here had been of ſuch aperſon certain, as I. S. then the ſame 
| bad 


Mc 
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had been good, but not as it here is; ſothat here in this Caſe, there was a good 
and a pꝛoper Iſſue tryed, and the venire facias well awarded, and no erroz at ail 
therein, and lo the Judgemene given in the C. B. not erronious, but the ſame ought \ 
to be affirmed. Dodderidge Iuſtice. The Non-ſuic in the Cale will nothing ac 

all avail the Dekendant, if che Tryal was bad at the beginning, by the miſaward- 

ing of the venire facias, no ſubſequent mattcr ſhall make ſuch a miſtrial (if ic were 

lo) to be good; but here there was no ſuch matter, no miſtrial, the venire facias 

being well awarded, c as by Law the ſame ought to be. Haughton Iuſtice, By the 
Otatute of 4 Jac.cap. 3. the Deleudant is to recover Colts in the ſame manner ag Statute of * 

the Plainclff ſhould have had, if be had recovered, this ſhould nothing avail the 3 3 
Defendant, upon this Statute the Plaintiff being Mon- ſuit, if che venire facias 

at the firſt was miſ-awarded, but here the ſame was weil awarded, and ſo no erroz 

at all in the Proceedings, oz in the Judgement, but the ſame was well given, and 

ſo ought to be affirmed. Dodderidge Iuftice agreed with him herein: And ſo the judgement 

whole Court agreed clearly, that the venire facias here was well awarded, the Try ⸗ affirmed. 

al well had, and the Judgement given in the C. B. no waps errontous: Aud ſo 

by the Rule of the Court che Judgement was affirmer. | 


Matthew Plaintiff, againſt Craſſe 
Defendant. 


lb an Action upon the Caſe, foꝛ ſcandalous woꝛds ſpoken by che Defendant to the An A&ion on 
Plainciff, upon Non culp. pleaded, a Uerdict was given foz the Plaintiff, and the caſe for 
damages: it was moved in arreſt of Judgement,that the wozds were not actionable, rds. 

the woꝛds appeared co be theſe ſpoken by the Defendant co the Plaintiff, Thou art 

a Whore-maſter, for thou haſt lain with Browns Wife, and hadſt to do with 

her againſt a Chair, and ſets foꝛth in his Declaration, that by reaſon of theſe wozvs 

he loſt his Marriage, ad damnum, &c. It was urged, that theſe wozos are 

not Actionable, thep are not triable here, but examinable in the Eccleſiaſtical Court: 

and that this Cale is not like unto Anne Davies Caſe, Coke 4 pars, fol. 16, 17. Coke 4 pars; 
This being a Caſe bzought by a man, and laying of his loſs of Marriage by rea- f-16-17-&c. 
ſon ot theſe woꝛds thus ſpoken of him, and chat this is the firſt pꝛeſideut chat ever 

was of ſuchau Action bzought by a man fo2 ſuch wozds, and laping a fols of Mar- 

riage by reaſon of che wozds thus ſpoken of him; theſe wozds here are not Acti. 

onable, becauſe this is a Spiritual matter, and there examinable, as appears in 

Anne Davies Cale; but fo2 calling of a Moman UWlhoze, by the cuſtom of Lon- 

don, an Action upon the Caſe lpeth there, but not here, unleſs it be further al- 

ledged by her, that by reaſon of che wozds ſhe hath loſt her Parriage and Advance- 

ment, and ſo is Anne Davies Caſe, Croke Tuſtice, The wazds here as they 

are ſpoken, are to be taken in deterori ſenſu ; in this Cale, there is no difference 

between a man and a woman, as to the lols of pꝛeferment in Marriage, to call a 

man TWhoze-maſter, o2 a Baſtard, no Action lyeth here fo2 theſe woꝛds, becauſe 

this is triable and eramtnable in the Eccleſiaſtical Court; but couple other circum- 

ſtances to theſe wozds, as here in this Caſe, and then the Cale will be altered; 
bere this pꝛejudice happens unto him, he was in treaty fog Marriage, and the ſame 
bindzed by reaſon of theſe woꝛds, fo as the ſaying is, Qui ſemel eſt malus, ſem- 
per | tpn eſſe malus in eodem genere mali; and ſo foz calling of one Ballard, 
an Action well liech foz theſe wozds, with other Circumſtances, as if he entitles 
himſelf to be Meir, and ſo theſe wozds as they are here laid in this Declaration, are 
well Actionable, and the Plaintiff ought to have his Judgement, Haughton Ja- 
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ftice.Theſe wozds as they are here laid with ihele Circumſtances, are Actionablc ; 
Willows, in their pꝛoper nature and kinde to be cvt down, is no oſt: but with 
theſe Circumſtances being addcd, they may be made to be weſte, as if they grow 
befoze the ſcite, oz in the vit w of the Mano) Lovſe, fo to defend the ſame frem 
winde; oz if they grow in a Bank, to luſtain end keep r'þ che Bank, then the 
cutting of them denn will be waſte; and ſo is 12 H. 8. fol. 1. b. ſo here, theſe 
Circumſtances, as thep are laid, make thcle vozts tote Acticnable: Loſs of his 
Marriage is expꝛiſly here laid, by reaſon of theſe wozds ſpeken ct him; and there 
is no difference at all between this Caſe, & the Cale of a lc man, there being cqual 
bene lit by Merriage, as well to the one as to the other, and cqual loſs it the lame 
be hindzed, by ſpeaking of the wozds, ſo the Action here well lpeth foz theſe wozds, 
with theſe Circumſtances laid in the Declaration, of the loſs of his Marrizge there- 


by: The wozds contain in them matter, by whith the party Plaintiff is flandercd, 


and the pꝛecedent wozds are maliciouſiy ſpoken. Doddericge luſtice. There 
is na diflcrence at all between thisCaſe, and the Caſe of Anne Davies loſs of 
Marriage, being laid in both caſcs,and ſo no difference at all in Law between them; 
though the Crime be to be puniſhed in the Cecleſtaſſtical Court, he les here a (cm- 
pozal loſs and damage, and this makes theſe wozds bere Actionable, ard ſo gives 
the Tempozal Court here Juriſt iction: And like unto this Cale, the Pefter ſhall 
have an Action of Battery fo2 beating of his Servant, becauſe he hath therevp 
loſt his ſervice, and ſo there was both damnum & injuria unto him; and uhcre 
there is damoum, this ſhall be ſufficient co maintain the Action, as here in this 
p2incipal Cale, the Action is grounded upon the hurt, wzong, anddamage which 
the Plaintiff had ſuſtained, by reaſon of theſe wozds thus ſpoken, (S.) His loſs 
of Marriage ; and ſo the Plaintiff had juſt cauſe cf Ucticn, the vozds well Actton- 
able, and the Plaintiff ought to have his Judgement. Flemming chief Juſtice. 
Theſe woꝛds are determinable in the Eccleſiaſtical Court, if no cther metter be 
coupled with them; but here, the Plaintiff bath ſurther added ſpecial matter of 
damnification ; by theſe wo2zds, as they are ſct fozth in his Declaration, where he 
fhews, how that there was ſpeech and communication of a Marriage to be had be⸗ 
tween him and another, which by reaſon of theſe wozds did not pzoceed: Eur if he 
had not laid this ſo ſpecially in his Declaration, no Action would have lain by him, 
and yet here had been a great ſlander unto him: Anne Davies caſe hath been well 
remembzed, & no difference there is, between this Caſe new here in queſtion, c that 
Caſe; as to the hinderance in Marriage, in both Cales there is leid the loſs of a 
Tempozalbencfic: It hath been objected and ſaid,That the Law wakes thc Wike 
ſubjece to the Purbant this is a good Caſe, and the rceſon goed, ard all this 
makes very much foz the maintenance ok the plaintiffs action bere,to2 ip rcaſcn of the 
ſpeaking of the wozds here of the Plaintiff, be bath hereby left this ſubjection, 
which the Law would have given unto him. Boſtard is determinable by the Oz⸗ 
dinary ; but if he adds further wozde, to intile himſelf to be Weir, oz ſbe ws ſome 
poſsibility of being Heir, this ſhall make the ſame wozds of calling bim Biftary, 
fo be actionable : Pere he lapeth two things, the mein matter triable in the lpirilval 
Court; yet when he lays matter ſubſequent here triable, this is ſufficient, and it is 
no Plea fo2 the other to ſay there was no ſuch Communication foꝛ a Marrie ge, but 
the wozds are well Actionable foz the ſlander, the Jurp gave bur 2 s. vameges ; but 
if ſuch Caſes tame befoze me, J would have the ſuggeRtion to lc cxamincd, beeauſe 
greater damages to be given, if true, but ſaid, the Jury had dent weil in this Caſe, 


and it is a good courſe to be token to have the certainty of this ſuggeſtion to be 


well enquired of; and if the ſame appear fo be true, then the greater damegcs to 
be given: And ſo the whole Court agreed clearly fc2 the Plaint;ff, that the wozds, 
as they are laid in the Declaration, with the damage ſuſlained ly rcoſon of them;ore 
well Actionable ; and the Plaintiff here had good cauſe of Action, according te Anne 
Davies Caſe, aud the Cale of Baſtardy: And ſo by the Rule of the Teurt, Judg- 


ment was given, and lo entred fo; the Plaintiff, 
Papworth 
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Papworth Plaintiff, agaiuſt Johnſon 
Defendant. 


Nan action upon the caſe foz a pꝛomiſe bzonght againſt the Defendane , exe- St 
I cuto} of I. S. upon his pꝛomiſe, to pay a debt which was owing by the teſtato2 un- An . ee 
to the Plaintiff, if be would loꝛbeare the lame, untill the Mul was pꝛoved. Fo? ng earn 
non payment whereof , the Action bzought upon; non aſsumpſit, pleaded, a Uervict ag:inft an 
was given fo2 the plaintiffe. It was moved in arreſt of Judgement, that the De. Executor. 
claration was not good, fo; tbat therem, he declares generally, and ſecs fozth, that 
whereas the teſtatoz was in his life time indebted unto him in ſuch a Sum (but doth 
not ſhew how the debt did grow due) the Defendant, the executoz, in conſide- 
ration that he would fozbeare the lame untill the Mill was pꝛoved, be pzomiſed 
then to pay it, the exception taken, becauſe the Plaintiffe doch not ſhew in this his 
Declaration, fo; what cauſe this monep did firſt grow due unto bim, foz chat 
it might grow due fo} ſuch a cauſe, as that he Executoz might net be charged with 
payment therok: and if ſo, then, as it was urged, his pꝛomiſe copay this upon fo2- 
bearance, would be to no purpole, and it was urged, that the aſſumpſic by an exe · 
cutoz, upon a generall indebitatus of the teſtatoꝛ, ts not good: it was urged foꝛ 
the Plaintiffe, that che Declaration is good, without ſhewing how the debt did 
grow due from the teſtatoꝛ, this being but as an Inducement to the Action, and that 
the Defendant by this pꝛomiſe hath confeſſed the debt, and lo by his pzomiſe admit- 
ted himſeit to be charg able therewith, Dodderidge and Haughton Iuſtices , hee 
ought here to have ſhewed in his Declaration how the debt grew due, fox it might 
grow npon a liinple contract; and lo the Executoz not to be charged wich the ſame. 
Dodderidge luſtice. an Executoz (hall not be charged upon a ſimple cons 
tract of the Teſtacoz „ though hee have Alletts in his hands, to pay. 
Hanghton Iuſtice, If this were not a Debt that would charge the Executoꝛ, the 
firC conſideration then failes, and a pꝛomiſe then to pay this, upon fozbearance, will 
not charge him: {o at this time, the Court ſcemedco be ok opinion, that the Decla« 
tion was not good, koꝛ the million therein, in not ſhewing how the Debt by the 
ceſtats}, to the Plaintiffe did grow due; aud ſo fo; this time, it was adjourned: 
afcerwards, this cale was moved againe. Haughton Iuſtice. the couſideration here 
laid in this declaration, is the debt of the Teſtatoz, due to the Plaintiffe , and the 
pꝛomiſe to pap this by the Executog, apon fozbearance ; this ought to be a debt ſuf- 
cient, to charge the Executoꝛ by law to pay t, oz his pꝛomiſe will not binde him, 
noꝛ any wapes hurt hun, this ought to be ſhewed in the declaration: this doth not ap⸗ 
pear to us to be ſo, and therefoze the Plaintiffe caunot here have his Judgement, 
if he had ſhe wed the ſame to be a debt, upon & generall indebitatus, foꝛ 
a debt, foꝛ wares ſold by the Platntiffe, to the teſtato? , this had been good. Dod- 
deridge luſtice. The caſe here is an action upon the caſe upon an aſſumpſic, againſt 
an Executoz, upon his pꝛomiſe to pay unto the Plainciffe a debt due unto him from 
the teſtatoz, and this pꝛomiſe lo made in conſideration of fozbearance foꝛ ſome time, 
he pꝛomiſed to pay a debt ta the Plainciffe, whereas by law, be was not to be char» 
ged with this debt: whether this bis aſeumpſic ſhall make him now to be chargeable 
with payment of this, which he was not lyable to pay by law, and as to this particu- 
lar point, he, and the Court deſired to ſee Pyeſidents in caſes of executors 31 Eliz. 
ou Stones caſe, a Pꝛeſident ſhewed, to be adjudged, that ſuch an action doth not lie 
againſt an Executoz upon bis pzomile to pay, if it be not particularly ſhewed , and 
expꝛeſled in the declaration, how the debt grew due, and not generally, as here in 
this caſe. Flemming chief Iuſtice, Jfone be indebted to I. S. in 20. l. and dyes, 
an action bꝛought againſt his Executoz, and ſbewes the debt, how it grew due : the 
Executoz pleads Nil debet, and found againſt _ „in conſideration of fozbearance, 
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he then alſumes to pay the lame, whether this will not now make him chargable, as 
3 taking it in this manner upon himſelk: In this pꝛincipall caſe, the meaning mighe 
=. be, to have fozbearance, till the will was pꝛoved, and then it might appear how the 
: matter ſtood: clearly, the plaintiffe here, ought to ſy w in his declaration ſufficicnt 
matter to charge che defenvant as Executo}, with payment of the debt demanded, oz 

his aſſumpſit to pay the lame, will not bind him ſo to do; afterwards a pꝛeſident 

was ſhewed to the Court by Harris fo? the plaintiffe, where an Executo2 was char- 

ged by ſuch a pꝛamiſe by him made, to pay a debt due by his teſtatoz, without ſhew- 

ing the ſame to be ſuch a debt, as in law would charge him. The Court then an- 

ſwered, that if the other ſive did not find, and hew other pꝛeſidents to the concrary, 

they would then gibe theit Judgement accoꝛding to this pꝛeſident then pꝛoduced, and 

ſhewed in Court, and ſo the Court adviſed them to ſearch further foꝛ pꝛilidents and 

in the intezim this Cauſe was adjourned to another time. Akterwards, (S) Term. 

: Mich. I 1. Jac. B. R. the Court was moved again in this caſe, aud ſome preſidents 

TR RR. pꝛoduced, and ſhewed in Court, as Hillar. 1. Jac. Rott. 73 2. Sir Richard Weſtons 
* ee caſe; and Coke pa. fol. 87,88, 89, 90. Pinchons caſe, that upon ſuch a ſimple 
Hilar. 1. Iac. contract, an action of dt bt lyeth againſt Exeeucozs , ſht wing fo what the ſame did 
Rott. 732. grow due: and Coke g. pars fol 93,94. William Banes taſe, action ſurla cafe a- 
Cabs SL gaiuſt an Exccutoz, upon pꝛemiſe ts pay upon fozbearance, needs not to a verre, that 
92.Wil.Banes there were alle tts, to pay the Executoꝛ charged by the pzomtie. Henry Yelverton,as | 


eaſe. to Sir Richard Weſtons caſe, remembred, there it appeared to be fox money, and 
Sir R. Meſinos then it muſt be agreed to be ſo , as it was urged , but that differs from this caſe 
8 here aud divers caſes have been ſince reſolved, that the Plaintiffe in his Decleratt- 


on ought certainly to ſhew, for what the debt, by che Teſtatoꝛ, dio grow vue, oz the 
Norwaed and Declaration not gocd. And No: ,voous & Reads caſe in Plowdens Commen- 


— taries, Caſe, fol. 18 1. was likewiſe ciied, the Exetutoꝛ charged wich the allump⸗ 
fol.13z, ſit ol the Teſtatoy. Haughton Juſtice. where the aſſmnpſic is upon an indebitatus 


aflumpſit, by the Tcftatoz, ſuch an Action upon the caſe , upon an indebitatus aſ- 
ſumpfit, vy the Teſtatoꝛ, lpeth not againſtthe Executoꝛs, aud of this we are all 
clearip agreed 2 but here in this Cale , this doth not grow due, upon ſuch an indes 
bitarus aſſumpſit, but upon a collaterall pꝛomiſe, made by the executoꝛ. George 
Croke. If an Action be bzonegye upon a gencrall indebitatus, thts is not good, with⸗ 
out ſhe wing the cauſe of the debt, fo2 what cauſe the ſame did grow due, and as 
touching chis, there hat e been ttoo Judgements ſince 1 Jac. the one a Caſe concer- 
ning Coventry, the other here in London. A Declaration upon an indebitatus 
aſtumpſit, wought hichet by weit of Erroz, and the Declarattor: reſolved to be bad, 
fo2 want ct ſhe wing thercin, foz what caufe the Debt grew due, the other in Lon- 
don, uefoe Walmeſely and Tanfield. and both of them here reverſed by watt of Er- 
ro2,and toꝛ this cauſe onelp. Haughton Iuſtice, indebitatus aſſumpſit, generally, 
not good ; this hath been oftentimes condemned , becauſe there is no certainty of the 
debt, appearing onthe recozd, indebitatus. 1. this is to be pzoved befoze , ta conſi- 
deration of foxbearance, promiſe to pay. Dodderidge Iuſtice. this is not here up- 
on an indebitatus aſſumpſit, but whereas there was ſuch a debt owing , and this 1s 
uncertain, till it be ſhewed to be ſo; thenthe Dekendant ſaith, if the Wlamtiffe will 
fozbeare him, to p2ove the ill, oꝛ to to take Adminiſtration, he doth aſſume to 
pay the ſame; this is cleatly a good conſiderptton , to charge him here upon bis ſpe- 
ciall pꝛomile, the Plainciff hating fozbozue Him accozdingly , and the Pyeſident 
= fhewed of 1. Jac. ought to rule and direct us in our Judgements, unlelle tre other 
"I ſide can (ew us Pꝛeſidents to the contrary, indebitatus aſſumpſit, generally hath 
F been held bad, the reaſon of it was this, becaule it was not known, noz did appear, 

how this debt became to be due, and in regatd it might be by Bond, oz by ſimple con- 
A tract, and lo there might be a double remedy; and therefoze held not good; the Court 
Plaintiff upon view of the Pꝛeſidents ſhewed, were ſatisfyed that the Declaration here was 

good; and ſo by the rule of the Court; Judgement was given, and ſo entred fo2 the 


Plaintiff. 
Ig Penſon 


Nrn. 


* 


Termin. 


Penſon Plaintiff, againſt Knight 
Defendant. 


Entered Mich. 10. Fac. B. R. 
. 1. Rot; $05, 


bo a Tait of Erroz, to reverſe a Judgement giben in a Rediſſciſin, the caſe ap- 
peared to be this. 2 Cozoners being in the Countie, the one of them being ſick, A Writ of Er- 
and ſo could uot come, the Tit of Revilleiſin, directed to the other, who did exe Juden 
cute the ſame alone. This was aſligned foꝛ errour by Coventry; fo that in a clit in . — 
of Redilleifin, the Statute is aſſumptis ſecum Coronatoribus, and upon the Re- ſin. 
dillerſin, the Sherifte returnes, that he did take wich him, one of the Cozoners „the Scarute of 
other being ſick, and ſo could not come, and all this appears by the recozd to be ſo, apa a 
and ſo it was urged that this was a clear erroz in 2 2. the book of Aſs iſes, placito 8 „ 
7 there this Ant abated foz fozme , & 26 E. 3. fol. 2,3. placico 10. to the ſame 26 E 3. fol. 2. 
purpoſe. Dodderidge Iuſtice, demanded, whether one Cozoner map execute this? 3 placito 10. 
the Statute of Merton, capite 3. doch aſſigue a number certa ne, and the ſame is e ace 
not to be dininiſhed; and this is Coronatoribus, here he ought to call unto him che 19 85 
Coroners, aſſumptis ſecum Coronatoribus, this is his authozitie, and this he 


8 ought tu purſue, tf there had been 4 Cozoners, and he had taken two of them with ludgment 


him, this had been good, and the Statute well purſued, but not here, as this beverſed. 
caſe was, taking but one Cozoner with him; the whole Court agreed with him 

herem, that this was a cleer Crro2, and fog this Erroz, being onely aſsigned, 

aud inſiſtev on, the Judgement was reverſed. | 


Freeman Plaintiffe, againſt Sheene 


Defendant. 


Entered Mick. 10. Face B. R. 
Rott. 66. 


[ 


Nan Action of Debt, upon a bondof 1000.1. conditioned fo2 the perfozmance of _ 

an award, upon their ſubmiſſiun to the award, of certain Arbitratoꝛs, of all eee _ 
matters, ſuites., and Controverſies between them: and there then being a ſuite in (04 per- 
Chancery between them, the Arditratoꝛs did award, quod quædam ſecta, & quz- formance of 
rela ( and named the lame between chem, ceſſares, and that the (aid Freeman, of an award. , 
this ſtaret, acquietatus, againſt Sheene, de qualibet materia, & cauſa , in præ- 
dicta querela. In debt upon this bond, the Defendant pleaded , quod acquieta- 
tus fuit · the Plaintiffe Reylyes, and ſets foꝛth, that the Defendant had exhtbited a 
ſecond , and anew Bill chere in the Chancery, containing the ſame matter, as was 
Mm the fozmer Bill: upon this Replication, the Defendant demurrs in law: the on · 


I queſtion was, whether here was a byeach of the Condition, aud ſo a 2 


E oke 5. Pars. 
fol. 24. 
Broughtons 
Caſe. 


18 Z. 4. fol. 
29,28, 


Coke 8. pars. 
fol. 120. Dr. 
Bonbams caſe. 
Coke 3.pars. 
5 2. RigeWayjes. 
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of the bond, oz not? and whether the Oetendaut bath here let fozth, a good per- 
fozmance of the award, oz not? Jt was urged by Coventry, that here wes no 
breach, that the Plaintiffs Replication here is not good: the Plaintiffe (hewes, thac 
the Defendant had exhibited a new Bill, but voth not ſhew, that he took out any 
Pꝛoces ogatult bim, no? pet that the Plaintiffe himiclt bad any notice of this, at 
the time of his Action bꝛought upon the Bond. Coke 5 pars. fol. 24. in Brough- 
tons caſe, where the ſurety at the dap, fo2 ſaving ofthe pꝛincipall bond, came to the 
place, and none being there ready to pap the 100.1. he papes the ſame, and aftcr- 
ward bzings an Action of Debt upon his Counter bond; and upon Non damni- 
ficarus pleaded, by replication ſhews all this matter, there it was adjudged foz the 
Jlaint:ffe, fo2 that this payment by him, was a dammage, aud harme unto 
him; and 18 E. 4. fol. 27, 28. where tercour of ſuite was a damnificatton; but 
it is not ſohere in this caſe; and in 18 E, 4. fol. 27, 28. if no pꝛoces was taken out, 
no} notice to the party, then no damage, no} any vzeach ; but if there was any dame 
nification here, this ts miſpicaded, and therefoꝛe he is not to have any Judgement: 
the Plaintiffe pleads, chat he had exhibited, quandam Billam, the award was, quod 
quædam Billa in Cancellaria Domini Regis ceſſaret, and no averment , whether 
che 1. 02 2. Bill, was the ſame Bill, whicy was mentioned, and intended, in and 
vy the award. Fo the Plaintiffe it was urged by George Croke, that here was a 
bycach, by the nor perfozming of the award: che Defendant pleades, quod ſtetit 
quietus, from all matters, the Plaintiffe lets fozth all this, and that afterwards 
a ſecond Bill was preferred, containing all the foymer matters; the Plaintifte , co 
have Judgement upon Dr. Bonhams caſe. Coke 8.pars. fol. 129. and Ridgewayes 
caſe, Coke 3.pars.fol.52. where the plea in barre is bad, and toe Replication uoc 
ſufficient ,yet the Plaintiffe to have his Judgement. Alſo the award was, quod 
ceſſaret, & ulterius proſequinollet, & quod ſtaret acquietatus, of aud from the 
ſuite, the Barre is, That he had ceaſed the ſuite, and did not pꝛoſecute the lame, 
& quod ſtetit quietus, whereas he ſhould haue laid, acquietatus, Haughton Iuſtice. 


if one be bound to ſave another harmleſſe, and he obtaines a pꝛoces againſt him, this 


is a cle ire bꝛeach, but this is very much differing from a Bill pꝛeferred in the 
Chancery, the award here was, that he ſhould not pꝛoletute the laid ſuite in Chan- 
cery. but that ſtaret acquietatus, of and from all ſuits touching the ſaid matter; af- 


cer this award thus made, he crhibits another Bill, fox che lame matter, but cakes 


out no p20ces upan it, this is no beach of the award, fo2 if he complaines again 
by a ncw Bil to the Lozd Chancellour, without any pꝛoces taken out upon this, the 
party is not grieved, no2 pet any wopes moleſted by this. Dodderidge Tuſtice a- 
greed herein, fo2 he hath once diſcharged the Plaintiffe, and in perfozmance of the 
award, he hath (urceaſed the ſatd ſuite in Chancery, and afccrwards (as it is here 
alledged fo} bzeach ) he hath afterwards exhibited anew Bill there, but hath taken 
out no pꝛoccs upon it, and though this be foz the ſame matter, pet the ſame is not 
at all materiall, befoze pꝛoces be taken out upon it Haughton Juſtice. if the award 
was that he ſhould not pꝛoſecute the laid Bill: if this be onelp to be taken, foz the 
Bill, and not foꝛ the matter contained in the Bill, then the pzoſecuting of a ſecond 
Bill is cleerly no bꝛeach ofthe award; but other wiſe it is, if the award ds goe to the 
matter contained in the firſt Bill, then the pꝛoſecuting of a new Bill, foz the ſame 
matter will be a bzcach of the award, and this will ve the difference. Dodderidge 
Tuſtice agreed with him herein, and the difference to be, as was remembzed. 
Haughton Iuſtice. the pꝛoſecution here goes to the ſaid ſuite; he latch, he dio not 
pꝛoſecute the ſaio ſuite, the award was, quod ſtaret acquietatus, de qualibet mate- 
ria, & in prædicta billa ſpecificara. Whether by this award, the ſuite there, was 
to be diſcharged ? if in treſpaſſe, the parties ſubmit themſelves to an award, the 
Arbitrators do award, quod ſtarec acquietatus, this doth dilcharge the treſpas. 
Dodderidge luſtice. the ſole point and queſtion in this cale conſiderable, is: upon 
the true meaning and conſtruction of theſe woꝛds, inthe award, (S) quod ſtaret ac- 
quietatus, and the Defendant ſaith , the firſt ſuite was ceaſed without any further 
p2olecution, and as touching this ſtetit acquietatus, the Plaintiffe here ſheweth, 
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that the firſt Bil ceaſed, but ſaith that he pꝛt fetred a ſetond Bill, to che ſame wace 


ter, but no pꝛoces taken out upon it, neither was he any woyes troubled, op moleg- 
ed by reaſon thereof; how can this then be any bꝛeach of the award, ſo that upon this 
firſt moving, and devating of the matter, the Court did incline in their opinion a- 
gainſt the Plaintiffe, that here was no bzeach of the award, but of this Curia advi- 
ſare vult, and ſo the ſame was adjourned to another time. Afterwards ( S) Ter. 

mino Hillar. 1 1. hc. B. R. this matter was moved again. Croke luſtice. If he 
had ſaid non moleſtatus, foꝛ exoneratus, it is not ſufſicieut to ſay, ſtetit quietus, be- 
cauſe there is an act to be done, acquictatus, & exoneratus, this ts all one; here his 
exhibiting of another Bill, impeaches his credit, and hinders his liberty, and ſo this 
is a bꝛeach, though no pꝛoces be taken out upon it, foz by reaſon of this, he dares 
not go about his buſineſſe. Haughton Iuſtice. as to the matter of notice, here ur- 
ged to be given, this is not materiall, if he hath acquitted him, he ought to plead this 
particularly; it one be bound to pertozm an award, ik he doth nothing co impea hit, 

this is good; there is a difference between ſtabit acquictatus, & acquietaret, that 
which ſhould make a bzeach of the award, is the moleſtation, the not chewing ot the 
acquittal, is no bꝛeach the Bill here exhibited in Chancery, is no ſuite untill pzo- 
ces be taken out upon it; no ſuch matter appeares here to be, and till this be done, 
there is no bꝛeach; fog there is no bꝛeach, unt ill he be moleſted , and no molc ſtation 
can be without a ſuite, befoze he be ſued, and no ſuite in Judgement ol Law, untill 
pꝛoces be taken out againſt him: if in uch a caſe, the award was, that he ſhonld be 
quiet, and diſcharged, in this Court of B. R. and after he mo ves foꝛ a venire facias, 
which was not granted him, this is no bzeach, becauſe he was not bp this moletted. 
Dodderidge Iuſtice. quod ſtaret quietus, he map be quiet, and not vexed, but not 
dilcharged, acquietatus, this is to be diſcharged, acquietaret, paſsive impoꝛts the 
active to be done: if one do undertake, that I. S. ſhallve cured of ſuch a Malavy, 
this cannot be without ſome act done; ſohere, he cannot be acquietatus,unleſle the 
ether acquietaret. 18 B. 4. fol 27,28. the Plaintiffe ought to have enfozced this, 


. 
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18 E, 4. ſol. 


by ſaying, that he was (nperill, and in danger, otberwile there was no dammage 


came to him by this, which was done; he map keep this in his pocket, but the Plain- 
ie ought to be hindered and feared from following of his buſineſſe, he ouc he 
here to have ſhewed ſome ſpectall matter, by which , damnificatus fuit; and 
this ought to have been ſpecially ſhewed. It is here let foꝛth, that by the award, he 
was tobe acquitted, de quadam ſecta; this is not good, being altogether uncer⸗ 
tain, foꝛ he map have many ſuites; it ought to have been, ſecta prædicta, the aver» 
ment here will not ayde this: if the award here had becu, quod ſtaret relaxatns, 


this could not have been good, unleſſe he had releaſed him, and here he cannot be 


acquitted, if the other acquietare non vult. Croke Iuſtice. hat if it had been ad- 
ded here, quod acquietatus, eſſet, befoze ſuch a time. Dodderidge luſtice. time 
will not make the inatter better then it was. 21 H. 7. fol. 30,3 1. John de Puſetoes 
caſe. who with another were bound co T. who did grant by his deed, chat the ſaid 
John de Puſeto ſhall be quite diſcharged of this duty; the wozds there were; quod 
ſi eſſet, arreſtatus, vexatus ſeu aliquo modo inquietus: this there held to be a 
good diſcharge, Haughton Tuſtice. It the award had been, that all Actions be- 
tween them ſhould ceale, there the other ought to do no act: the whole Court a- 
greed in this. Dodderidge luftice. 16 Eliz. Dyer fel. 328. Mountford L eſſoꝝ 
allume, that his Leſlee, quiete, & pacifice, haberet & gauderet, abſq; interiup- 


21 H.. fol. 
30, 31. Ce. 


16 Eliz. Dyer 


fol. 328. 


tione, of any one, a wꝛong doer enters, an Action upon the caſe lyes , upon the 18 Z.,fo1, 
pꝛomiſe. 18. E. 4. fol 20. to this purpole , but with this difference, where he is 20. 
bound, that be ſhall enjoy his Land againſt all, there it hall be agaivſt all ſtrangers, #8: fol. 


other wiſe it is, if it be onelp, that he ſhall enjoy the Land, this is onely againſt the 
party himſelf, and all clapming any title under him: and with this agrees 26 H.8. 
fol. 3.b. where the Leſſo2 voth covenant, with his Leſſee fo? peares, to warrant the 
Tenements, during the terme, to the Leſſee, his heires and alſſignes this warranty 
ſhall be good againſt titles, but not againſt wꝛong-doers; and ſo this cauſe reſted 
again upon a Curia ulterius adviſare vult, and ſo the lame was adjourned unto 

another 
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another time. Akterwards, Term. Paſch. 1 2. Jac. B. R. This matter was moveo 
again, foz che opinion of the Court herein. Coke chief Juſtice. the Defenvaut, bp 


this award, is not to make any releaſe to the Plaintiff, neither is he toplead, that be 


made him any acquiccance; and cleerlp, he is not to ſhew here by pleading , how , 62 
in what manner he did acquichim. It was urged, That che Pſlaintiffe in his Ne 
plication fheweth, that 5 Jac. the 1. Bill was exhidited, that the award came attcr- 
wards, by whichhe was awarded to ceaſe this ſuite, and not pꝛolecute che ſame any 
further, & quod ſtaret acquietatus: afterwards (S) 8 Jac, the Defendant revives 
the ſuite agatne,by cxhibicing of a new Bill foz the ſame cauſe, Coke chict-luſtice. 
ſaid co the Counſell, Do pou think, that this putting, in of a piece of Parchment, 
ſþall be a bzeach of the award ziehe meaning here was, to ſuffer him to be quiet, if there 
was a ſuite, befoze the ſubpœna, which was not taken out, but{onelp prayed , quid 
inde. the Plaintiffe here oughe to hade alleadged expꝛeſip, that the Bill which was 
exhibitted in 5 Jac. was the Bill, touching which the award here was made, allo the 
fpling of a new Bill onelp, is no beach of the award clearly, the Plaintiffe here, 
ought alſo to have a verred, that the ſecond Bill contsined in it the matter of the fir 


Bill; here it is exhibuir quandam billam in Curia Cancellariz , againſt Freeman 
the Plaintiff. 5. Jac. but doch not averre thts to be the Bill, in the award mention 
td he onely faith, quod peſt exhibitionem billæ predictæ, they then ſubmitced 


themſelves to the award of, touching this Bill, then depending, the award 
made, as co this, to ceaſe : there might be divers Bills, there exhibited by him: end 


' therefoze be ought to mention the Bill in certain, fo which the award was made, 
whereas there was a Bill they awarded this to ceaſe, arbitraverunt quod quædam 


ſecta, &c. there might be divers Bills there: and lo altogether uncertaine. As 10 
the breach, it is only ſaid, that the ſecond Bill concaives the ſame matter, ac in the 
fozmer bill, but no bꝛeach at all expꝛeſſed; if he had ſaid here, the lame Vll neu- 
tioned in the award, this had been good, and then any prædict. would ha ve helped 
this; allo no diſturbance. can be, to make a bꝛeach, without pꝛoces taken our. 
Dodderidge luſtice. what foꝛmer Bill this was, non conſtat, acquietatus, not ta 


be taken fo2 quietus.Coke chief Juſtice, they award, that he ſhout» ſtand acquitted: 


whether by this oughe the Defendanc to make a releale to him ? by this he was not 
to make a releaſe, quietus, & acquietatus, is all one, if au Arbitratoz do make an 
award , between the Grantee ot a Rent, and the ter. tenant, out of which land che 
tent is ilſuing, that he ould ſtand acquitted of the rent vy this award, che Grer- 
tee ought not to releaſe the rent, Dodderidge Juſtice. In ſuch a caſe, if one hath a 
rent charge, out of the Land of another, and as touching this, they ſabmit them- 
ſelves unto an award; the Arbicrato awards, quod ftarer quietus, of the rent, in 
this caſe, he which had the rent, ought to releaſe che lame co the other, in pero; - 
mance of this award, if the award was, quod ſtaret acquietatus, of and from an J.. 


- fozmacion againſt him; a Ceſſer here is not ſufficient, as to this, becauſe the Ring 


may pꝛoceed in this. Coke chief Juſtice agreed with him herein; but here a re- 


| leaſe is alſo to be made of the act, acquietatus, and quietus in ſuits „is all one. 


Dodderidge Iuſtice agreed with him herein. Coke Chief Juſtice; the award here 
was, that he ſhould ceaſe Pzoceedings in the ſuit, & quod ſtaret acquietatus, by 
this, no act is to be done by the party, who bad the ſuit, as to make an releaſe, but 
by this, the Arbitracozs did conceive, quod ſtaret acquietatus, by vertue of this their 
award chus made, & non aliter. Dodderidge Iuſtice and the whole Court agreed 
herein, and that here is no bzeach laid by the Plaintiffe of this award, by the Defen- 
dent, and ſo no cauſe of fozfeiture of the bond, noz cavſe of Action bp the Plaintiffe, 


. araivſt the Defendant upon the ſaid bond; and therefoze by the Rule of the whole 


Court, Judgement was given, and ſo entered agaiuſt the Plaintiffe, & quod qua- 
rens Nil capiat per Billam. | 


Cowley 
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Cowley Plaintiff, againſt Lydeot 
Defendant. 


Entred Trinit. 11. Fac. B. R. 
Rott. 822. 


N an Audita querela, the caſe appeared to be this, one Bates and Cowley, were 

joyntly bound in a Necogniſance unto Lydeot, who upon this bad a judgement 
given fo2 him inthe C. B. againſt them both, upon which Judgement, he hav an 
Execution by an Elegit againſt Bates, and afterwards takes the body of Cowley, 
in B. R. in Execution alſo , fo2 the ſame debt, and this after he had Execution deli⸗ 
vered unto him, upon the Elegit, and the Land extended, delivered unto him, to hold 
the ſame quouſque, &c. and the goods alſo, foz ſatisfaction of the ſatd Judgement; 
end upon all this matter ſhewed , Cowley bꝛought here his Audita Querela, 
pꝛapes to have allowance of it, and to be diſcharged. Note, that the Court al- 
lowed of the Audita Querela , fo; that it appeares by all the Bookes, that after an 
Elegit taken out, and executed, the party ſhall not afterwards reſozt to take the bo» 
dy in Execution alſo, here in thts caſe, in the C. B upon his Judgement, he had exe⸗ 
cution by Elegit, againſt the Lands of Bates; and here in B. R. be takes the body of 
Cowley alſo in Execution, and in Pziſon, upon the lame Judgement, and foz the 


ſame debt; and foz this cauſe the Court allowed of the Audita quærela, according 


to his pꝛaper, and foꝛ the point of diſcharge, the Court gave further time foz the ar⸗ 


gument thereof, and ſo without any moge ſaid in this caſe, at this time, the ſame 
was by the Court adjourned to a further time, fo2 the argument thereof ; and che 


opinion of the Court therein; after wards, (S) Term. Palch. 12. Iac. B. R. This 
caſe was moved again unto the Court. Coke chief Juſtice. it appeares by 33. 
H. 6. fol. 47. Hillaries caſe, if one do take the body of the party, this is not a plenary 


execution, but onely ad executionem, and in 4 E. 4. fol. 38, 39. a good cale to & 


this purpoſe, in Debt againſt three oz foure, by ſeverall Pꝛecipes, upon one Ob⸗ 
ligation, evt ry one of them bound in che whole; they came and pleaded , and the 
JAaintiff: had Judgement given ko? him; it is there laid by Copley the pꝛenotarp, 
that the entry of the Judgement in this caſe ſhall be, that the Plaintiffe, habeat re- 


An Avdita 
querela. 


Term. Paſch. 
T2.jac,B R. 
e. 


capetationem ſuam. ag ainſt the Defendant, and ag: inſt the two others which were r. Dyer. 


bound with him, by their Obligations, & verſus utrumq, eorum, & quod habeat 
executionem verſus predict, the Defendants , & verſus utrumq; eorum, and lo 
he map ſue execution againſt each ot them ſeverally, Blumfields caſe. { oke 5 pars. 
fol.86. the entry is, quod unica fiat executio tantum, but this is to be intended, 
ſuch an execution which is a ſatisfaction. An Execution by Elegit, is ihe higbeſt 
execution in its nature, that is, aud the Sheriffe, by this is to deliver medieta- 
tem terræ, the Execution is entire, and not to be divided. 1 Mar. Dyer. fol. 100. pla- 
cito. 71. an extent upon an Elegit, is to be by inquilicion, per ſacramentum duo- 

decim proborum & legalium hominum, & infinitum in jure reprobaturʒ if an exe⸗ 
cution be had, which is void, he ſhall here have another executton, but il an execu⸗ 
tion be once well executed, and is lawfull and good, and afcerwatds, che Land velt- 
vered to him in execution, is ebicted from him, he ſhall never have execution again, 
by 50 E. z. fol. 4. b if a man hath an execution by Elegit, he cannot afterwards waive 

this; when upon a Judgement, the body of the party is taken in execution, this is 

not in ſatsfactione, but onelp, ad ſatsfaciendum, and the Statute of 32 H. &. cap. 


5. of Reextents, upon a lawfull execution, this Statute doth not extend unto this caſe 
nowhere in queſtion, Unica fiat executio, this is to be underſtood with ſatisfaction, 
il a man cakes his Execution by an Elegit, * be afterwards evicted out of theſe 


Lands, 


fol.1oo. placi- 
to, 71. 


30 E. 3 fol. 4. 
b. ; 


Statute of 
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. Lands, thus taken in execution the next dap, clecrip, be ſhall not have another txe- 
cution. Nota, that afterwards, at another time, Tho. Crew argued ag auiſt the 
Audita querela; here they two are joyntly, and ſeverally bound, leverall Judge- 

ments given againſt them, aud that in ſever ll Courts: and fo? this, ſcverall exe- 

cutions he map well have; and ſo he having here the lands of one of them in execu- 

tion, he may alſo very well cake the body of the other, (as be hath ſo done here) by 

à Capias ad ſatisfaciendum, and this good, and warrantable, it oppeares by x E.3, 

T REN, 4. fol. 4, & 7. H.4. fol. 30. touching Executions, that thep ought co be effectall, and 
H. . lol. 30. real; here in this cale the pꝛocee dings againſt one upon the Tudgemcut, was ty 
| an Elegit; and by this the L ar d delivered to him in Execution, but ret this is to be 
no ſuch impediment unto him, but that he map well alſo have a Capias ad ſatisfa- 

ciendum againſt the other: and this appcares to be ſo by 7 H. 6. fol. 5,6. 15 H.7. 

fol. 17. & 15. in Dupledges caſe, & 21 H.7. fol. 19. 18 E. 4. fol. 11. b. and 

7H. 6. fol.g, 10 E. 2. Fitz. tule Execution placito. 240. and in 31. and 32 Eliz. between Pal- 
6. 15 H7.fol, mer and Humphery, it was ad judged, that the Capias ad ſatisfaciendum, is but 
14. 15. Ce. osa pledge, and though he have a Capias ageinſt the one, pct he may well babe au 
Elegit againſt the other, but in caſe, where it is agatuft one, and the ſame par tp, 

if he bach once elected one kinde of Execunon, he (hall not here afterwards reſozt un- 

to another execution: but the parties here are ſeberall, and there ſoze if he takes a 

Capias age iuſt oae of them, he may alſo ha be an E legit, againſt che other, and ik fo, 

t. he have an Elegit againſt one of chem, where foze then ſhould he not have a Capias 

allo againſt the ether; he ſame reaſon is fop both. Coke 5. pars f. 87. Blumfields caſe 

map be objected againſl this, that ſuch en execution, as is here by Elegit, is valuable, 
ſatis fact op, and a linall Execution; whereas an Execution, by a Capias ad ſatisfaci- 

endum, is not finall, but his body is to be taken, to the intent and purpoſe, that he 

map lat isfy the party; and his Impꝛiſonment is not abſolute , but the ſame is to 
Coke. 5. pars. be quouſque he do ſatisfy the party. George Croke argued foz the Audita 
* z querela, audfo2 the diſcharge of Cowley the party, bythe Elegir, the land cannot 
28 be cclivered in part of the Execution, but it muſt be fo2 the whole Execution, and 

tn ſatisfaction, and here he hath taken and accepted of this Execution by an Elegit, 

end thercfoze the other partie, being afterwards token by bim, by a Capias ad fatis- 

faciendum, foꝛ the ſame debt, he ought cherefoze to be dilcharged, It is true, that 

atfer an Elegit, a man map have a Capias, but upon ſuch an Elegit, a Nihil ought 
1 firſt to be returned, as appeateth in L. 5. E. 4. fol. 41. a. Brook, title Execution, 
8 placito 93. and though by the book ic appears, that after an Elegit choſen by the 
Execution pax: p, fo; bis Execution, and a Nihil returned, that upon the pꝛaper of che party, 
placito. a Capias ad ſatis faciendum was granted by two Judges of the B. R. ( in the ab- 
93, leute of Markham chief Juſtice ) and being afterwards moved betoze him and o⸗ 
ther Juſtices of the C. B. and by the better opinion of them all, held that a Capias 
ad ſat isfaciendum did not lie after the Elegit; and cherefoze a ſuperſedeas was 
there granted, the cut ry be ing, that ſuch a one, venit & elegit executionem ſuam 
de medietate, &c. but after the Elegit returned, once (ir ved, and cxecuced, no ca- 
pi as ad fatisfaciendum is afterwards to be granted; and lo is the difference agrecd 
in all the Books: the reaſon appeares plainly, if two are bound, the entry is, quod 
vnica fiat executio; but this is to be intended, of an execution with ſatisfaction ; 
and this appeares to be ſo by 4. H. 7. fol. &. a. b. if 3. are bound in an obligation, 
each ok ihem in the whole, he hath a Judgement co recover againſt one ok 
them, alterwards hee ſues che others: this recovery is no Barre, becauſe 
he is not by this ſat is fped of the duty, and with this agrees 29 H. 8. Brooks 
29. H. f. caſes, fol. 21. placito. 102. that the taking of the body of one is a goed executi- 
Brooks Caſes, on, but no ſa'tsfaction, vnica executio cum fatisfactione , here bce re- 
fol. 21. Mich, turnes the Elegit ſerbed, and executed, and his acceptance of this 
885 Execution, and therefoze he cannot habe a Capias ad ſatisfaciendum againſt the 
other; the reaſon ol the Common Law in this is very good: If an execution by 

an Elegit be once executed, and the Land being after wards delivered in Execu⸗ 


tion, is e victed from the party, the party here ſhall not have a new Elegit, 
e 


4H.7.f01.8, 
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he bad the Land once extended, and thisſin full ſatisfaction ; the which, as it is laid, 
in Blumfields Caſe, Cook 5 pars, is an end of the Suit; ik he take a Leaſe of Coke s pars, 
Land of one of chem, in latis faction of the Debt, be cannot akterwards relozt un- Cc. 

to another r:medy, as appeareth by 9 E. 4. fol. 50. and Blumfields Caſe; if one 9 E. 4. f. so. 
bach an Execution againſt one by an Elegit, by this there is now an end of the 

Suit, Coke 3 pars, fol. 12, in Sir William Herberts Caſe: At te Common Coke 3 pars, 
Law, the Body of a man was not to be taken in Erecutton fox Debt, but bis fol. 12. Cc. 
Goods aud Chatteis: Alſo, be which is taken by a Capias, is to pay che whole 

Debt, oz no part of it; if cherefoze the Debt be 500 l. and he hath had 400 l. of 

one of them, he ſhall not take the Body of the other, foz the reſidue upon the foz- 

mer reaſon, becauſe he is to pay all ok it, oz no parc of it: Pere in this Caſe, he 

had Goods delivered to him by the Elegit, and had Land alſo in Leaſe fox a certain 

time, and therefozec he is not to reſoꝛt unto the other by a Capias ad ſatisfaciendum, 

and ſo pꝛaped an alowance of the Audita quærela, and avilcharge of Cowley the 

party from the Execution. Coke chief Iuſtice. Without all queſtion, as this 

Caſe here is, Cowley, who hath bzought this Aud ita quzrela, ought by this to 

be relieved and diſcharged out of Pyiſon, from this Execution, ſo undulp and un- 

juſtly taken out againſt him; an Elegit is to be entred of Reco)d, and theEntryis 

in this manner, (S.) Elegit ſibi fieri executionem, de omnibus bonis & Carallis, 

&c. And a wiſe Attoꝛnep, will not enter this befoze it be returned and ſerved, 

4 Eliz. Dyer, fol. 205. and 208. touching this, a Capias is not to be entred, be- 4 Eliz. Dyer, 
foze he hath Execuuon, 4 E. 4. fol. 38, 39. The beſ Caſe in che Law foz this, ws 
33 H. 6. fol 47. Hillaries Cale ; the partpis to habe unicam executionem, this A 5 
is to be intended with ſatisfaction; if he be to have unicam executionem, when 47. c. 

he hath this againſt one, he ſhall not reſozt unto the other: here two are bound, 

pro toto & in ſolido, one is bound to pap ſo much, when he hach Execution and 
latisfaction, this is (ufficient he hath the Body onelp, ad ſatisfactionem facere, 

but not in ſatisfactione, it is a final Execution fo one to have the monep in his 

urſe; but what difficulty is there in this caſe : Me is ſatislied by the Elegit, he 

hach Goods here to him delivered fo2 part ok his Debt, and fo2 the reſidue he bath 

here, med ietatem terræ quouſque, the Debt levped ; and alchough this be here 
Executoꝛp, yet he hach pꝛelently a good intereſt in him; and ik after Execution here, 

he happen to be evicted ok part of the Land, he ſhall not have here any new Execu- 

tion, loz that this is out of che Statute Law, out of che Statute of 32 H. 8. cap. 

5. and ſo this ſtill remains as a Caſe at the Common Law: I one have an Exe- 

cution by Elegit, and part of the Land be evicted, he ſhall not have another Execue 

tion, Quia infinitum in jure reprobatur. No re-ertent to be had, though he 

loſeth the Land by che Accof God: Pere he was in ſeveral Courts, he cakes the 

Body in Exccution, ad ſatisfaciendum : This was ſo done againſt che Law, be- 

cauſe ke was ſatisſted befoze by che Elegit, which he had in ſatisfactionem: Þere 

the Execution is Execucozy in Law, pet he hath a pꝛeſent Intereſt in him; and 

ſuch an Intereſt it is, as ſhall go unto his Executozs : Oe might here have plead- 

ed this, and ſs have ſhewed the Action, and Judgement given in the C. B. as it 

was objected; and if he might have pleaded this, and omitted che ſame, he ſhall 

not have an Audita quærela: Jn anſwer to this Dbjection, he could not here plead 

this, fo2 that 6 Jac. the Suit was in the C. B. and 7 Jac. the Suit in B. R. ans 

10 Tac. the Elegit taken out; if he could have pleaded this here, he ought chen to 

have ſhewed this matter, and lo co have demanded of the Court Judgement, (i 

actio; but if he might have pleaded this, and omitted the ſame, and pleads another 

matter, in which Judgement is given againft him, then he ſball never have an Au- 

dita quærela fo: this: But the Caſe is not ſo here, he having juſt cauſs ot re · 

lie by this his Audita quærela, ans being ſo unjuſtly taken in Execution, and Im- 

p2iſoned, he ought to be freed and diſcharged out of Pziſon. Croke Iuſtice. An 

Elegit, A re nomen habet, & ſecundum nomen ita eſt, an Execution, with ſa- 

tisfaction, and a plenarp Execution here was, and therefoze he was not by Law 


to reſozt to the Body of the other, by a Capias 31 ſatisfaciendum, and lo thy _— 
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ok him by this, was undue and illegal? but if all the Land, deubered in Exccution 


be evicted; oz if he, againſt whom che firſt Judgement was given, afcer Execu- 


tion upon the Elegit, had reverſed this by a Ulzit of Erro; in thele particular 


Caſes perad venture, the other party being taken by a Capias, ſhall have no bene- 
fic by ſuch an Audita querela; but otherwile it ts, where che firſt Execution re- 
mains integra ; but when there is a total eviction, o2 a reverſal by a TW1it of Er- 
ro} of the firſt Judgement, then this map be ſome motive to bar the other from any 
benefit by an Audita quzrela, as therebp to be diſcharged, being taken by a Capias 
ad ſatisfaciendum; but there is no ſuch reaſon here in this pzincipal Caſe, but 
that he had juſt cauſe to habe this Audita quærela fo; his relief, being unjuſtly te- 
ken aud Impꝛiſoned by a Capias ad ſatis faciendum; and therefoze fo2 the matter 
by him let kozch in this Audita quærela, he ought to be diſcharged of this his Im⸗ 
patlonment. Dodderidge Juſtice. There is no great difficulty ia this Cale, di⸗ 
vers Books and Authozities chere are in point, but they are all one in realon: Two 
are bound ta another joyntly aud ſeverally, he map lay this upon the ove, oz ou the 
other, oz upon both of them jopnely, as byone joynt Action, but otherwiſe it is, 
where bp leveral Actions, as againſt one of them in one Court, and againſt che 
other in another Court; but he ought not to have two ſatisfactious fo oue and the 


lame Debt, but one latisfactozy and plenary Execution ought to luffice the party, 


but both Suits (hall ſtand and be in fozce, until the party bath an entire ſatis facti. 
on again one of them; and this appeareth to be ſs, by the Book of 29H. 8. 


25 H.. Bros Brooks Caſes, fol. 21. placito 102. As incaſe of a Debt, where two are bound, 


caſes, (9c. 


33 M. 6. f. 47. 
4 E. 4.ſ. 38. 


Coke 5 pars, 
fol- 87. c. 


4 H. 7. f. 8. 


cauſe there was no ſatisfaction by the death of him that dyed in Pziſon ; and it ap- 


oder unto anocher 


fo2 which one of them is ſued in the C. B: and the other in this Court; both are 
to be Impꝛiſo ned until the Debt be paid: Afcerwards,one of them pays this Debt, 
the other (hall then have an Audita quærela to be dilcharged ; the pzincipal Caſe 
pere, is all one with this, and if it be in one Court, oz in divers, this will make no 
difference at all; the party ought to have but one ſatisfactozy@Txecution, and here 
he had ſo in the Court of C. B. by the Executton upon the Elegit, and a ſatis fac⸗ 
toꝛy benefit is the onely benefit of which the other (þall have ad vantage; foz bis 
being diſcharged of his Impziſonment, being taken by the Capias ad ſatisfacien- 
dum: A Capias is a begun Execution, but not the fruit aud effect of Law; it 
appears by 33 H. 6. fol. 47. a plenarp Execution, which is payment, this is the 


« fruit and effect ok Law, and wich this agrees 4 E. 4. 38. Allo after an Execution 


by au Elegit, if the Land be afterwards e victed, o2 the Judgement reverſed by a 
Wit of Erro), this ſhall make no alteration inthe Cale, foz this ſhall be adjudged 
the folly of the party to elect, to have ſuch a manner of Execution, and by the which 
be had p2ofic ; but where the party could not have Execution, as Coke 5, pars, fol. 
$7. in Blumfields Caſe, where the party taken and Impziſoned dies in pziſon,there 
the taking of che other is lawful, and he (hall not here have an Audita quærela be- 


pears by 4 H. 7. fol. 8. that the Body being taken, is but as a pledge, thereby to 
compel and enfozce the party to pay the Debt, and ſo this appears by the Whit, 
and fo e viction oz reverſal by Wzic of Erroz, (hall make no alteration in the Caſe, 
if it were fo; but there is no ſuch matter here, but that this remains a very clear 
and plain Caſe, that the Plaintiff here in the Audita quzrela, ought to be diſchar⸗ 
ged out of Pziſon., Haughton Iuſtice. The doubt here ariſcth upon conſidera» 
tion of the difference of Executions, here a Capias ad ſatisfaciendum is no ſatis- 
faction, the ſame is onely ad ſatisfaciendum, but not in ſatisfactione ; and the Exe- 
cution by a Capias, is no Execution, the doube here onely ariſeth touching the nature 
6f an Execution by an Elegit : Ind as to this, be which hath an execution by an 
Elegit, hath by this ſuch a pꝛeſent Intertſt in him, as that he may well grant this 
- the reaſon upon the Dcatute of 32 H. 8. cap. 5. that if this 
Land be evicted, he ſhall have no remedy by way of a re- extent, becauſe he bach 
once had a plenary execution, and no appoztionment can be here, without all queſti- 
m; any ſo the difference will appear co be very manileſt, between an execut = by 

Klegit, 
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Elegit, by which be hath a terme, wholly in him, ta grant, oz to aſſigne 
over, and the which is a ſatisfactozy Execution in it ſelf, and another Exe- 
cution, whicy is not ſo; and ſo the Capias here iſſued out _ unjuſtly , aud 
therefoze che Plaintiffe in this Audita querela, b&@@g taken aud impuſoncy 
by the capias, ought to be diſcharged. Coke chief Juſtice. allow the Judge- 
ment in this Court, to be ko; diſcharge of che partie taken by the Capias; and 
after the firſt partie, bzings a Tait of erroz , and reverſes the firſt Judge- 
ment , upon which che Elegit was had : bee ſhall never after charge that 
partie, who was befoze diſchatged here by the Judgement of this Court, be⸗ 
cauſe it was his erro2, to take he. bodp in cxecuion , where he ought not ſo 
to have done, and hee being once diſcharged by this Court, ſhall not bee a- 
gain taken in execution fo2 che ſame matter; if an action of Debt be bzought 
againft a Sheriffe koz an eſcape , and he hath his body in execution, aftex- 
wards hee hath the money due, paid unco him, and in his purſe , and then 
the Oziginall Judgement is reterſed by a Mzitt of erro2; the party by this 
thail not be reftozed co his money again, becauſe that chis was a thing 
executed, and ſo the Court all agreeing to relieve che Plaineiffe in this 
Audita querela , and to free , and diſcharge him out of Pzilon, unjuſtly, 
and illegally taken, and impziſoned fox che ſame debt, after a fatisfactozp, gement 
execution befoze hav , by an Elegic, againſt the other that was bound foz the fr fe plein 
ſame debt, and therefoze the Rule of the Court was; That Cowley the par: tiff in the Av. 
ty Plaintiffe in this Audita queela ſhould be diſcharged, & quod exoneretur dirs querela to 


de executione Iudicij prædict. ; and this by the Rule of the Court, ſo entre be diſcharged, - 


accozdingly. | 
And it appears by the books, where this matter concerning Executions to be 35 H. s. ſol. 


taken, is debated, as by 36 H.6. fol. 23, and 24, the party ſhall not be enfoꝛced to 3 on. 

take the bodp foz his Execution. by 22. the Book of Aſliſes, placito 43. where the 4z. xi, pla, 

body is taken in Execution fo) debt; thePlatuciffe there ſhall not have an Elegit,no} 

a fieri facias : fo} that the taking of the body, at his ſuice and pꝛayer, is a full execu- 

tion; and if he dyes 62 eſcapes, be ſhall not have another execution. L.5.E.4. fol. 

41. the Plaintiffe upon his Judgement pꝛapes an Elegic , a Nihil returned; and 1. 5. E. 4. fol. 

ſo p2ayed, and had a Capias ; but there by Markham chief Juſtice of the B. R. 41. the entry 

and the Chief Juſtice, and other Judges of the. C. B. he ought not to have a Capias —_ the 
after an Elegit ; fo2 that this is the higheſt execution tbat can be in the Law, and 
the entry is, quod venit, & elegit executionem ſuam de medierate, &c. and ſo is 

it there cited to be adjudged. Mich. 30. E 3. and ſo by Newton, in 19 H. 6. fol. Aich, 30. C. 3. 
4. but upon a Nihil returned, he map have an Elegit, but no ſieri facias after an 19. Hl. S. fol. 4. 

Elegit. 17 E. 4. fol. 4. a Capias after an Elegit, given by Dtacuce,vochnotreftrafn 
an execution at the Common Law. 18 E. 4. fol. 1 1. a capias after a fieri facias, 
where the Sheriffe returnes a Nihil upon the fieri facias, and ſo by the due peruſall 

of theſe Books; and of the Judges Arguments beloze, the ſeverall kinds of Cxecu- 
tions map the better be underſtood by all. 


The 


RR 
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The Lady St. Jobn Plaintiff, againſt Piott 
Defendant. 


Entred Mich. 9 Fac. B. K. 
Rott. 576, or 676. 


ies 12 a zit of Error to reverſe a Judgement given inthe C. B. in an Action of 
eren e Covenant, bought by an Aſſignee, foꝭ bꝛeach of Covenants ; the Caſe appeaied 
Judgement £0 be this. Sir Oliver Cromwell, having the reverſion of one houſe in fce-ſimple; 
in the C. B. and of another houſe, fozpeares, by a deed grants the reverſion of che fec-fample 
in Covenant. hauſe to one, and by another deed grants the reverſion of the terme alſo un- 
to him; che queſtion was, whether this Alsignee ſhould have one, oz two Ws of 
Covenant foz bzeach of Cor enauts. It was adjudged in the C, B. fo2 Alderman 

Piott, the Plajntilfe there, that he ſhould have but one zit of Covenant & Judge- 

ment there ſo given accozdingly , upon which Judgement a Mzit of erroz was here 

bought, but not fo2 the matter in Law, which remaines unqueſtioned, but fo 

{ome other collaterall matters expꝛeſſed in the Declaration. Alderman Piott, the 

Aſsignee, of Sir Oliver Cromwell, and Jiaintiffe in the Action of Covenant 

ſets foxty , that Sir Oliver Cromwell, being ſeized in Fee, of the capitall meſ- 

ſuage, and alſspoſſeſſed of another houſe fo yeares , did Leaſe them both by one 

deed, to the Lady St. John fo 10. yeares, in, and by which Leaſe ſhe did Co- 

venanc foz to repaire the houſes , with all needfull reparations during the terme, 

and afterward Sir Oliver Cromwell, by two ſeverall decds aſſigned over the re- 
verſions he had in both houſes, unto Alderman Piott, who foz beach of Covenants 
bzought his Action, had his Judgement, and upon this Judgement a TA ie of erroz 
tought. George Croke fo; the Plaintiffe, in the wyit of erro2 ; moved that a 

bzeach was aſſigned, but no bꝛeach aſſigned after Actournmene , and therefoze the 

Blaintiffe in the C. B. failed in this, he being but an Aſſignee, ofthe reverſion, one 

part ofthe Covenant was, to leave the things demiled, in as good repayre as ſhe 

found them, be bach alſo alleavged, the Covenant to be bzoken, in ſuch things, fo2 

which no Action did lie; and entire dammages given, and ſo the Judgement in this 

1s erroneous ,-he hath alſo alledged a bzeach of Covenant foz the bzeaking of fone 

and pavements, which was no caule of Action; alſo he hath aſſigned, that the glaſſe 

On 8 was broken, but not carryed away, non divulſum ſed fractum onely : this was 
3 caſe, no cauſe of Action, pet entire dammages given fo all theſe bzeaches ; and foz this 
cauſe the Judgement errsneous, and to this purpole there was a Caſe, which is ci⸗ 
ted Coke 10.pars.fol. 130 a in Osbornes between Ppley Plaintiff, againſt Osborn 
Defendant, Mich.14, & 15 Eliz. B. R. an Action of Treſpas bzought foz bꝛeaking 
of his Cloſe, and beating of his ſervant , and in his Declaration, he did not lay, 
per quod ſetvitium ſuum amiſit 2 dammages entire given, and fo) this omiſſion in 
the Declaration, the Judgement was arreſted ſeverall other bzeaches alledged, fo? 
which no Action did lie, that locks and keyes, and binnes in the buttery were mil⸗ 
ele it did not appear in the Declaration, that there were any there, at the time 

br the Leale made, and ſo not good, and ſo the Judgement erroneous; fo; the De- 
kendant it was urged; That there are two Covenants contained in the Leale , the 
one to repaire, during the terme; the other, to leave all at the end of the terme, in 
as good repatre, as at the time of the Leaſe made: and it is ſet foꝛth in the Declas 
ration, that he had not done (o, in parcella premiſſorum, and names wherein, prout 
ſequitur, and ſo names them all, and ſo he bzought his Action, occaſione præ- 


dictæ conventionis fractæ, this was the TAzit,anv to the Jurp, in an Action of Co- 
venant 


c. 
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venant be map aſſigne twenty matters, and this ſhall not hurt the maiter , but 


otherwiſe i: is in Debt; there the Jury map fever theſe matters, and give 


dammages to ſo mich ; but chep ſhail noc lever thele Dammages; but they hail 
be encire,acco2ding to that he hath (off red, and luſtained, occaſione prædictæ con- 
ventionis fractæ, ut not to make any ſeverance of the ſame, as to diſtinguiſh , and 
ſap, ſo much foꝛ one thing, and lo much fo} another, but otherwiſe , it is to be in 
waſt, and treſpas, there dimmages cutire given, is not good: allo , where parcell 
of the things alligned loz vzeoch , are materiall, and parcell not materiall, the Ju- 
r2 allignes eatire dammages, o; au wy.ch was materially alledged, but not fo2 
all, which was alligned generally. Dodderidge Juſtice. Thele Exceptions, which 
have been taken, tycy do reſt upon the wozds of the Leaſe and Covenants : there 
will be a grcat difference, between an Action of Covenant, ano an Act ion of 
Claſte; and tht thing done, map be a bzeach of Covenant, which ſhall 
not be wake: this caſe therefoze is ft to be conſideied of ; and that the Toute map 
be the better adviſed herein, they di ſired Books to peruſe, and ſo fo} this time, this 
caſe was adjourned untill another time. Afterwards (5) term. Mich. 11. 


Jac. B. R. this caie was moved againe foz the opinion of the Judges herein. 6 


Haughton luſtice. Mere thereverſion is granted of both the houſes, the Covenant 
was to repaire capitale meſſuagium, and to repaire ſtructuras, of the other houſc; 
ſothe Covenant extends to both houſes. ' Dodderidge Iuſtice agreed with him 
herein, and that the Covenant here goes unto all; the wozbs are quod ſuſtinerec 
manuteneret, & repararet, theſe are the wozds of the Covenant, ac etiam, manu- 
teneret prædicta pi emiſſa, this goes unto all, and ſtructura, & paviamenta, ate all 
one; the Covenant alſo goes further, ac ad figem termini ſufficienter , manutenta, 
palata, fenſata, to pecld up, to maintain, ſuſtain , uphold aud repair, theſe 
woꝛds are of large extent, ard gocs to the whole. Coke chief Tuſtice, (main- 
taine ) this wozd goes to the whole; the Curtelage, is parcell of the houſe, aud 
doth paſſe with the lame; and the fazmer , oz cenant cannot take awap the pave- 
ment from the curtelage, becauſe it is parcell of the ſame ; theſe Dbjections, which 
have here been made, are but like minutæ decimæ; ſhelves are parceil of the houſe, 
not to be taken owap. Objection made, becaule it ts not ſhe wed that che (elves 
were fixed, prima facie, it ought co be ſo intended, that they were fixed, and 
theſe dio palle unto the Leſſee by the Leaſe, and cherefoze co bee intended, thac 
they were fixed; as to the wozds, divulſa & dirupta, and the Leſſee was by 
Cevenauc to maintame, to ſuſtaine, and to repaire : it is ſec fozch koz bzeach , that 
thep were fracta, & dirupta, & cæterarum præmiſſarum prout ſequitur, &. 
this is good, and lufficient, stherwiſe pou will defeate all the Covenants, and 
a pavement alſo is ſtructura, fox thep uſe Lime to finiſh it: if dammages 
were leverally aſſcſſ;d; it muſt then be intended co be done at leverall times. 
Dodderidge Iuſtice. all matters in fact, are here confeſſed, and ogrekd by 
both parties. The Court did all agree in opinion clearelp; that the Judgement 
was well given, and na crrour at all therein: but the lame ought to be affimed, 
= ſo by the Rule of the Court, the Judgement fozmerly given in the C. B. was 
affirmed. 


Ram / in. 


Term. Mich. 
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Judgement 
affirmed. 
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Kewlins Plaintiff , againſt Barret 
Defendant. 


Entred Mich. 10. Fac. B. R. 
Rott. 668. 


12 a Tait of Erro, to reverſe a Judgement given in a mit of Partition. 
It was ſhewed in the Tit quod infimul tenent, the other pleas⸗ 
ed, quod non tenent, hereupon they were at iſſue , and found by the Jury, quod 
in ſimul tenent, aud fo judgement to make partition: upon this Judgement a 
Mit of erroz bought, and fo2 erroz aſſigned, becauſe it was not ſhewed, hew they 
held. George Croke. this is no erroz, being the cottrſe in the C. B. and ſo is the 
Book of entrets, without ſewing Coment, and ſo are all the Pꝛeſidents in Point. 
Je was urged by Glanvil ko the Plaintiffe, in the Uyit of Etro; the caſe co be 
further, that alter this Judgement given, one ok chem dyed alſo ; the Declarati- 
on is contra formam ſtatuti, and there are two ftatutes fo2 Partition 
(S)31 H.8.cap.1. & 32 H. &. cap. 32. and it doth not appeare upon which of thele 
ſtatutes he doch declare. George Croke , the difference will be, where it is fee: 
ſimple Land, and where not, but ſome other particular eſtate, be ie in tayle, fo 
life, oz ko pears , where it is fee-ſimple, there not to ſdew Coment, they did 


bold; otherwiſe it is in caſe of a particular effate. Croke Iuſtice. Jn the Mꝛit 


of Partition, there are two Judgements to be given, the firſt is, quod 
partitio fiat; the ſecond Judgement is, quod partitio facta, fic firma, & 
ſtabilis : after the Judgement ko the Partition, one of the parties Dies, 
and the other two bzing a Scire facias , as Daughters and Heiresz and 
do not ſhew how, here in the Roule, there is no ſecond Judgement entre, 
but onely, quod partitie fiat; here the Tit of Erroz is bzought coo 
foov, befoze any Partition had. Dodderidge Iuſtice , tn Barkley, and 


the Lady Warwicks caſe ; the Tit of &rro2 was bought after the firſt 


Judgement in Partition, and befozeche ſecond, and cherefoze ruled, to be bad, 
the lane being bzought too ſoon ; fo2 befoze the ſecond Judgement, there is no 
perfect retoꝛd here to this purpoſe ; See 21 E. 3. fol. 9. placito 25. in an Ac- 
ompe. Man ſecondary tnfozmed the Court, that this zit of Erroz , upon 
the firſt Jndictment, and befoze che ſecond, comes coo ſoon , and ſo it hath been 
divers times here ruled; the whole Court agreed, that this Tit of Erroz 
was not well brought, and fo the lame to bee quaſhed. 


Reve 


—— — 
— — — 
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Rewe Plaintiff againſt Harris 
Defendant. 


Entred Paſch. 11. Fac. B. R. 
Rott. 682. 


FE an Action of debt upon a bond of 1001. pur payment of 50 l. the Defendant An Action of 
Demanvs Oyer of the Bond, and of the Condition, and the (ame appeared to be Debt upon a 
foz the ſaving of the Plaintiff harmleſs, being ingaged fo? him, and as his ſure- ae" hep 5 
ty in 100 l. Bond, fo} che payment of 501. The Defendant to this pleads, Quod ; 
non damnificatus fait ; the Plaintiff replies, and ſhewetch chat the 50 l. was not 

paid, that there was a Capias againſt him fo? the ſame, and ſo hereby he was dame 

nified; and whecher this matter ſhewed was a ſufficient damnilication, co intitle 

him to his Action was the Queſtion, and held by the Court that it was accozding to 

Broughtons Caſe, Mich. 42 & 43 Eliz. B. R. aud Coke 5 pars, fol. 24, where Coke 5 pars, 
the Plaintiff at che day paid che 160 l. co ſave the penalty of the Bond, ſeeing none fol. 24. Cc. 
there ready to pap it, and this adjudged foꝛ the Plaintiff, and that bis payment of 
the 100 l. was a damage and harm unto him, and this he div to pzebent 8 greacer 
harm; anvſois18E 4. fol. 27. that in ſuch a Caſe, cerroz of Suit is a ſulliti⸗ 
ent damniſication, and ſo this default of papment, and the Capias upon this, ifſu- 
ing out agaiuſt the Plaintiff, is a ſufficient damnification ; the whole Court agreed 
herein clearly, that by this non payment of the 50 l. and ſo the Capias going foxth 
axatuſt him, by this be hath not ſaved him harmleſs ; that chis is a clear dzeach, and 
the Platuriff is vamuiftey by chts, and ſo is well inciculed unte his Action againff Judgement. | 
the Defendant, upon this his councer-Bond, and ſo by he rule of che Court Ho rm 
Judgement was given, andſo entred ko the Plaintiff. s 


Carrill Plaintiff, againſt pack & Boker, 
8 | Defendants. 


Entered Mich. 10. Fac. B. R. 
Rott. 463, 


188 * 8 Quare Clauſum, 8 liberam warrennam fregit, & Areas 8 
I intravit, nd tot digging che ground, che Defendants pleads Non culp to part, | 
and jultfies tn this manner (f.) that che place where, is aplacs in Hacding ; that gun Con- 
tbere is aCommoni there called Harding Common, that Sit Edward Cartil, Fa. moners. 
cher of the Plaintiff, did eye this place wich Conies, and ſoche ſame came to 
Richard Carril the Plaintiff, his ſon, who hav Contes there, and mode holes; 
wat che Dheep of cheſe Delendents, and of the reſt of the Commoners, often fe 


Þ into 
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into thoſe holes, and ſo were hurt; by reaſon whereof, thele Defendants came 


with Ferrecs and did chaſe the Conies, and digged down the Bozrows, and filled 


12H.8.f.2. 3. 
Cre. 


4 H. 4. f. 3. c. 


Paſch. 43 Eli. 
B. R. c. 


up the holes, fo2 the better pzeſervation of their Cattel, and enzoyment of their 
Common, and ſo juſtifie : Upon'this the Plaintiff demurred, che onely Queſtion 
was,Thether this was a good Julltfication oꝛ not. George Croke fo2 the Plaintiff, 
that this Juſtification is not good, foʒ a Commoner hath no remedy given unto him, 
but to take his Common with the mouth of his Cattel ; and here the Phaintiff hath 
free Aarren in this place: ACommoner is not to diſturb the Lo2d of the (oil, the 
remedy which a Commoner hath, is an Action upon the Cale, oz an Alsiſe, it ap- 
pears by 12 H. 8. fol. 2. & 3. and 13 H. 8. fol, 15. in Simon de Harecourts 
Cale, That a Coinmoner hath nothing to do, but to take his Common with the 
mouth of his Catcel ; he is not to have an Action of Trelpals to this purpoſe, lee 
4 H. 7. fol. 3. & 15 H. 7. fol. 12. Hillar. 29 Eliz. Old Plaintiff, againſt Cun- 
ney : An Action of Treſpaſs bzought againſt a Commoner foz Chaſing in his 
Warrcn, and killing of his Conies, who pleaded, that che Conies did increaſe, 
and ſo did ſurcharge the Land, and did damage co the Commoners, and fo2 this 
cauſe be did kill them: Upon this Plea che Plaftitiff demurred in Law, and ad- 
judged the Plea not good, and that the Commoner could not juſlifie the killing of 
them, Paſch. 43 Eliz, B. R. Rot. 43 4. Bellow Plaintiff, againſt Langdon Defen- 
dant, Jn an Action of Treſpaſs bꝛougbt fox chaſing and killing of his Conics ; 


the Defendant pleaded Non culp. ruled in that Caſe, that the Lozd may do as he 


will with bis own ſoil ; he may either have Dear oz Conics their, aud the other 


cannot kill them, end ſo it was ruled againſt him, Coke 5 pars, fol 104. in Boul- 


ſtons caſe: It a man make Con · bozows in his own land, which increaſe co ſo great a 


| number, that they hurt the Land of his Neighboz next ad jopning, he cannot to this 


habean Action upon the cale, but aſſoon as they come upon bis land, he may kill them 
lawfully : Pere they juſlifie the hunting and digging down the holes, this Iuſtifi- 
cation is not good, and ſo the Plaintiff to have his Tudgement, Sir Robert Hit- 
cham fo the Defendants, that the Juſtification ts good, and that by autho}:tp in 
Law: The Caſes befozr remembzed, were foz killing, which muſt be agreed, 
could not be juſtified, but the Chaſing there never came in queſtion, 12 & 13H. 8. 
not ruled there, but onely controyerted, and two againſt two: The Chief Juſtice 
there fo2 the Commoner ; the difference will be, where a Commoner doch inter- 


meddle with the ſoyl de novo, and where he onely refozms a milfeſance, 13 H. 8. 


that he digger 


there he medled with the ſopl de novo; if the Ter Tenant do inclole, the Com. 
moner map pull the ſame down again, fo2 this onely ſo done, co refozm what was 
done: JftheLozd do make a Pond on the Common, if the Commoner, not- 
wichlkanding ebis hath Common \ufficienc, this is good ; but if all the Common be 
taken up in the Pond, they map well then let out the water, and ſo en joy their Com- 
mon, and this they mayjuſtifte in 13 H. 8. there the Commoner medled with the 
ſoyl de novo; and though this was to dꝛein away the water, and lo thereby to me- 
liozate the Common, vet in this the Court there was divided two againſt two, ſo 
that a Commoner map reſom that which is amiſs, and to the pꝛe juice of the Com⸗ 
mou, but not to mevvle with the ſoyl, de novo: Again, as this Caſe is, the Ter⸗ 


come to the 
Ereſpals here is bzought fon this caule- (S.) Quare Warrennam fregit, 
Defendant, by way ot Juſtificatton, ſbems chat be was a Commoner, 

xed down the Conep-holes, and filled them up again, without confeſsing 

02 avoiding of the Treſpaſs, and ſo the Plea not good. Dodderidge Iuſtice. By 


Pyelcripcion, oz by Gzaut of the Ring, a man mop have aWorren ĩ Jf one 1— 
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bath no Warren, do put Conies into an Incloſed Gzound, he cannot here have an 
Action ot Treipaſs, Quare Warrennam, ſed quare clauſum fregit : Dere the 
Action of Trelpaſs is, Quareclauſum & liberam warrennam fregir, & intravit, 
he pleads Non culp. aud juſtifies, and ſo by this he conteſſech that he bath a free 
arten. Croke Iuſtice. If the Plaintiff hath a Warren, the Defenvant can- 
not jufifie the killing of his Conies. Haughton Iuſtice, Conep- hoꝛoms are in. 
cident to a Marten. Dodderidge Iuſtice. It the Defendants had pleaded Non 
culp. tothe Treſpaſs in the (Warren, this had been then well pleaded, and the 
Plaintiff muſt then have made it to appear unto the Court, that he had a free Tar: 
ren; but here by this Plea they have confeſſcd, that he had a free Warren : Ik the 
King dotb grant unto I. S. free Warren in his Land, afcerwards I. S. makes a 
Feoffment in Fee of this Land, excepting the free Warren, I. S. may clearly af- 
tetwards make Cony bozows in this Land de novo, and ſtoze the ſame with Co- 
nies 3 A Commoner map well diſtrain the Cattel of a Stranger, being upon the 
Common, but not ſo che Cattel of che Lozd, neither map be chaſe them, chough 
thep ſurcharge the Common; and he ſaid to the Counſel fox the Defendants, that 
this laſt Taſe doth make the Defendants Cale here to be without any great queſtion, 
and ſo the Court was clear of Opinion, that this Plea and Juſtificacion e De- 
fendants was not good, and ſo by the Rule of the Coure, Judgement was given, Judgement 
and ſo entred fo2 the Plaintiff, if better cauſe by a day giben was not ſhewed to for che Plain- 
the contrarp; but no cauſe being ſhewed, the Judgement did land. ff, — 


Bilfoord Plaintiff, againſt Flint 
Defendant. 


Entred Mich. 10 Jac. B. R. 
Rot. 5 36. 


N an Action bzought fox non-perfozmance of an award made, che Caſe appeared, |. ot 
to be this; the Defendant ſhewed, how that he and the Plaintiff had ſubmitted Debt for not 
themſelves uuto the award of I. S. concerning a Battery by the Plaintiff upon performing 
bim, who did award the Defendant co releaſe che Action, and che Plaintiff to pap an award... 
unto him 108. in ſatistaction fo; the Battery: the Blaintiff ſets forth the Bꝛeach 
in this, fo; that he tendered the releaſe to the Defendant, and he refuſed co ſeal ic 
per quod, actio accrevit ; the Defendant ſaith, that he refuſed to ſeal it, becauſe 
the Plainciff had not paid unto him the 10. awarded unto him, in latis action fox 
the Batterp ; ſo that che queſtion onely was, Whether the releaſe of the Action, 
o2 the payment of the 10s. ſhould pzecede. Haughton Iuſtice. The releaſe here 
is tu be of the Action of Battery, and the payment of the 108. is to be in ſatis- 
faction foy the Battery. Dodderidge luſtice. The releaſe is to be onely of this 
Action of Battery, and not to be a general releaſe of all other matters, as the Defen- 
dane ſuppoſed : Ik the award had been fo; one to pay money, and the other to make 
a releaſe, here the payment of che monep ought to pꝛecede the releaſe ; but in this 
pincipal Caſe here, the releaſe is onely of che Battery, and not of che payment 
of the 10 s. The Court clear of Opinion, that here was a good bzeach, and the 
ſame cannot be helped, fo2 by this Releaſe which was cendzed by che Plaintiff to 
the Defendant, co ſeal accozding co the Award; the payment of the 10 s. was nat 
by this diſcharged, and therefoze che ſealing of the Releaſe being cend2ed to — 
5B 2 5 


\ 


— — 
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Defendant, ought to pzecede, becauſe this Releaſe goeth onelp to dilcharge the 
Action as tothe Battery, and his refulal co ſeal this, is a clear bꝛeach, and lo the 


Jndgement 341ajneiff had juſt cauſe of Action, and by the Rule of the Court, Judgement was 


for the Plain- gt pen, and ſoentred fo2 the Plaintiff. | 


———_—_— Z * 


Stillwell Plaintiff, againſt Rider 
Defendant. 


„ Entred Hillar. 1 Jac. B. R. 
Rot. 875. 
Treſpaſs md IN an Action of Treſpaſs and E iectment, concerning Title of Common, the Ti- 


EjeAment for I cle of Sir George Moor, the Uerdict paſſed againſt his Title: It was moved 
Title of Com- q; him in Arreſt of Judgement, that there was a miſetryal, the venire facias be- 


mom ing miſ-awarded, the ſame being but of one place (S.) Witley, whereas it ſhould 
10E,q.f10, have been of two (S.) of Thurſley and Witley, accopding to the Book of 10 E.4. 
Ce. fol. 10. and Lacy and Fiſhers Cale, 21 Eliz. B. R. Dodderidge Tuſtice. The 


venire facias is to be from the place where the Land is, and where the Common is; 

and ſo where the Common is appendane, the Court was clear of Opinion that the 

venire facias here in this Caſe was miſawarded ; foz Thurſley is not within the 

Panoz of Witley, and the venire facias being here of Witley, ſaping nothing of 

7 hurſley, is not well awarded, foz the ſame ought to have been of both (S) of 
. Thurſley and Witley, and thereſoze by the Rule of the Court, Judgement was 
arelted c. arreſted, and a venire facias de noyo was granted. 


Taylor Plaintiff, againſt Terry. 
Defendant. 


: Scire facias was pjaped unto the Juſtices of the Kings Bench in Ireland, up- 
i i Up 

ns foe A on the Book of 45 E, 3. fol. 19. placito18. A Procedendo here granted to 
of the B. . in them to p2orcedthere, and the Regiſter inter brevia Tudicialia, fol. 43. A Tit of 
Trelamd. fieri facias, directed in this manner. Rex juſtitiario ſuo Hiberniæ ſalutem, &c. 
” Dodderidge Iuſtice. Nothing is to come hither out of Ireland, but onelp a Tran» 
A Scire facias ſcript of the Recozd; the Retopd it (elf tbere remains, accozving to the Þ2aper of 
* by che party: Bythe Rule of the Court, a Scire facias was granted to the Juſlices of 
the juffices of the Rings Bench in Ireland. 
B. R. in Ireland | 


The 
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The K 1 Ns, againſt Andrew Sori æ. Ce 374 


Ho was Indicted fo; ſtopping of Mater. Hen. Yelverton moved the ; 
; VV Court to quaſh the Juvicemenc, che ſame being inſuffictent, it is laid e 
therein. Quod quedam pars aquæ, was by him ſtopped; that this is not good, be» 
ing ſo uncertain. Croke Iuſtice. It ought to habe been, Quedam pars terræ, 
aqua Cooperta. Dodderidge Iuſtice If the ſame had been ſhewed to be a 


a Mater · courſe, and that this had been turned; then to have ſaid, magnam par- 


ſance, pro d iverſione majoris partis curſus aquz, and held good. Dodderidge | 
Juſtice. And the whole Court herein agreed with bim, chat quedam pars aquz Indictment 
bere is not good, and ſo the Jadicement foz this Cauſe is iuſufficient; the Excep- quathed, and 


ri the party dif- 
i, the party An. charged. 


Tippizg Plaintiff, againſt Swan 0s . 24 
Defendant. 


N an Action of Debt, bzought upon the Statute of 2 E. 6. cap. 13, fog not An action of 
ſetting out of Tythes, aUerdicc fo the Plaintiff: It was moved, in Arreſt of Debt, &c. 
Judgement, That the Declaration was not good, fo2 that the Statute therein is 
mil - recited; in the Declaration the Statute is reciced to be, where Quilibet ſub- 
jectus dicti domini regis, the Statute being, that every of the Rings Subjects, 
&c. and lo fo this miſ· cetital of the Statute, in the Declaration che ſame is not 
good. Dodderidge Juſtice. This is a plain mil-recical of che Dtacute, foz by 
therecital, thia is onely tyed unto King Edward the ſixth, and to uo other, and fo: 
this cauſe the Declaration is nat good. Haughton Tuſtice agreed with him here- 
in; fo domini Regis, this implies the Politick capacity: Another Exception 
mas taken to the Declaracion, becauſe he doth not ſhew that he is the P2op2ie- 
toz. Flemming Chief Iuſtice. The Statute here is miſ-recited, dicti do- 
mini Regis is not good, fo2 there is no ſuch Law as in the Declaration is men- a 
tioned, and fo the Declaration not good, and therefoze che Rule of the Court was, Xilcopia! per 
Quod querens Nil capiat per Billam. | Bj 


Iudgement 


ilam. 


Forter Plaintiff, againſt Ager 


Dfendant. 
. | | | A writ of cr. 
Na Clic of Trroz, to reverſe a Judgement given in an Action of A 2 F 
Hen. Yelvertoa. J2either in an Accompt, no fn a Mit of Partition: Doth = — _ 


aa 


Laccompr. 
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2 zit of erroz lie upon che firſt Judgement. Man Secundary infozmed the 
Court, that upon a general Tic of erroz, upon a Judgement given in an Ac- 
compt, the firſt Judgement that he ſhall Accomp, and the ſecond Judgement alſo, 
ſhall be reverſed if erro2 be therein. Dodderidge Iuſtice. By this it appeareth, 
that the general TUAzic of erro2 goeth to both the Judgements, as well to che one as 

tio the other: The whole Court agreed with him herein. | 


Baker Plaintiff againſt Chew 
Defendant. 


A Writ of Er- Ma Whit of erroz to reverſe a Judgement given againſt bim in an Action of 

corto reverſe Debt: theerto! aſiigned was, that there was a mil tryal, the venire facias be- 

e ing mil · awarded, the payment was to be made in Lincolns-Jun⸗Dall, and the 

: venire facias was from Holborn, and ſo not good, but the ſame ſhould have been 

of Lincolns-Jnn, this being the moſt certain place. Hen. Yelverton fo} the 

Plaintiff; the venire facias was well awarded, it was never heard of any venire 

faciasto be had of Lincolns- Inn, Grays-Jun, oz of any of the Jnns of Court. 

Dodderidge Juſtice. The payment was to be at Lincolns- Inn Pall in Hol- 

born; the venire facias here ought to be de Holborn, fo; this is the Town, 

and ſo the venire facias here was well awarded: Fo? if a thing be laid co be done 

in ſuch a Panoz in Dale, and the parties are at Jſſue upon it, the venire facias 

here ought to be de Dale; andſothe whole Court agreed herein, that the venice 

Indgement facias was well awarded, the Judgement well given, and not erronious ; and lo 
affirmed. hp the Rule of the Court, Judgement was affirmed. 


Nota, That in this Cale Chew having his Judgement againſt Baker, after: 
wards, Termin, Mich. 11 Jac. theRule of the Court was, that Baker ſhould pay 
unto Chew ſo much monep befoze ſuch a dap, and if he failed hercin, then Chew 
ſhould have him in execucton upon the firſt Judgement be failed of payment, and ſo 
he was taken by the Sheriff in execution upon the ſaid Judgement, who being thus 

Audita querela in execution, ſued out an Audita querela in the Chancery, and upon a ſuggeſtion by 
him there made, he obtained an Injunction, and a ſuperſedeas, and the party thus 
taken, and being in execution, by an Oꝛder made in Chancery, was bailed; and ſo 
let at large (the party being not ſatisfyed of his debt. Jo. More mo ved the Court, 

to have him ts be called in Court, to make anſwere, to his not perfozmance of the 

Oper of the Court, in payment of the money oꝛdered by him to be paid: the 

Court anſwered, that the Dzver ofthis Court was well perfozmed , fo2 by his fap!- 

er of payment, he was taken in execution upon the Judgement. The Court ad ri. 
ſed him to move this matter in the Chancery, and there to ſhe w all the pꝛoceedings 
herein, and that this mas there ſo done aſter Judgement, and afcer the party taken 
here in execution; and ſo to ſee, what the Court there will ſap unto it, and then af- 
terwards, to move tbis Court here againe in it, when the Court is full; and if this 

{hall be ſaid co be an eſcape in Law, the Sheriffe then is to he charged with ic; fo 

the party cannot be taken, being once delivered by Ozder of the Court. 


The 


Wee 


8 
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The King againſt Shit, and 
others, Oc. 


82 and others were endicted upon the Statute of 8 H. 6. capite 9. fo foꝛcible 
entrte ; exceptions taken co the Yndicementc, that the ſame was inſufficient , che eee 
lame being that Locus in quo, ad- tunc, & ad- huc, exiſtens liberum tenementum, eee of 2 
of him in reverſion ; chis is uot good, as it was urged, foz if ſo, then no diſſeiſin. 8. H. s. cap. 9. 
Haughton Iuſtice. pet the wozds map be true, if hee entered after wards, Dod- forcible en- 
deridge & Croke luſtices. then it it were ſo, be cannot have a Whit of reſtitu- "> 
tion. Croke Iuſtice. here is a double repugnancy in this Judicement ; fo} afcer the 

(adhuc exiſtens) it is extra tenet. auother exception was taken, becauſe it is (aid, 

that cuſtomarp tenauts, and voth not ſhew the {ame to be ſecundum conſuetudi- 3 


nem manerij, The whole Court cleerip agreed; that fo2 theſe exceptions taken, quaſhed,and 


the Jadicanent was inſuffigienc, and ſo by the Rule of the Court, the Parties Ju; che parties 
dicted were diſcharged, and the Judictmencquaſhed. | | — 


Collicum Plaintiff, againſt Tucker 
Defendant. 


1 Nan Action upon the Cale brought fo2 ſtopping up of a way with a hedge, upon ,, Aion 
Not guilty pleaded,a vervict was given foz the Plainaiffe - It was moved in upon the caſe 
Arreſt of Judgemeht, that the Declaration was not good, it being therein ſet fozch, for ſtopping , 
that he ought to have a way over the land of the Dekendant, koz his carriagts. at anp . 

time when he ſhould habe occaſion to uſe the ſame , and ſhews that the Defendant 

ſtopped the ſame, ſo that he could not uſe it, the exception taken, becauſe in his 
Declaration he doth not ſhew, that he had occaſion co make uſe of the way, and 

how. The Court over-ruled this exception, and did hold cleerlyp, that the 

PlainfiXe ought not ts come and ſbew che Defenvant, that he had occaſion to make 

uſe of the wap; theſe wozds the Law ſaich fo him, and it had been very idle ko; 

the Plaintiff himſelf co have laid ſo to che Dekendant, fo that this is not like the 


ries, That he ſhould have a wap: if a man makes a feoflment in fce by Jndencure 
of his Land, reſerving a way to him, over che Land, this is gleerly as a grant, and 
ſo good, and it is to be uſed, quandocunq; he will: and he ought not r to the 


de lendant, and tell him when he bath octalion to uſe the way, be is not to ſlop the wap, 
at any time; if he doch ſo, an Action upon the caſe well iyech againſt him, and ſo the 


Court was cleer of opinion rn he had juſt caule of Action, foꝛ Jodgemenrs 
or in. 
tiffe. 


ſtopping of his way; that the Declaration was good, and fo by. the Rule of che 


Court, Judgement was given, aud ſo entered fox the Plaintiffe. 
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"Te ermin, Trin. il. Jac. 


A Writ of | 


Shutleworth Plaintiffe , againſt the Corporation 
of Lineolne Defendants. 


Pon a Wit of Reſtitution the tale oppeared fo be + this „An Alvetman of 
bes Lincolne Was rettoved fo) caule , and Shuttleworth elected Aldermen 
place ; r iirſt removed, the cauſe of = — 8 
ee | 2 a Unt of Reftitution , 

| „ -whirh was granted unto him 28 — 


RE hee ſewotth againe, and to reltoxe the sttet ; afterwards 


— v9, and do andher place dom became voide ; and Shut- 
vieworth who was Temoved upon the TU2it of Refffrution , aud by the Rule 
ofthe Court, in regard chat he had now undergon the Dffice, end <<arge of Pr. 

„ and there now deing a plate there voide, and they by 
their Charter , being to have twelve Aldermen , hee moved the Comt for 6 


zit of Reſtitutiou, to be reſtoꝛed to his place again; the Court anſwered, that 
| thep could not wyite to chem , toelect ſuch a one, this Court, being onely co deal 


in caſes of Mente tien, dy Framing of Aras of -Reffitapion , upon bad and 


undue removalls ; the Cozpozation Eee li a free Election amongſt them; 
Croke Tuſtice. Shuttleworths election, the 


811 
nl 
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Entred Hillar. 10. Fae. B. R. 
7 Rott. 481. 


, inche Declaration, che Treſpas was laid to be done in Corn 4 
e pleads in abatement of this Action, and lets fozth the — 
Kin, x 
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King E. 1. granted unto the Dcannery Court, thcreby enabling che Stanncty- 
wozkers to plead there, aud there to be impleaded in the Staunerp Court, and theres 
foze p}aye 3 the benelit, and che pzivilepge of this, io babe the triall chere : againſt 
—. was urged, that the Court here is now co hold plea of this: notwithſtand⸗ 

ng their Charter; fo2 this Court may holo plea of Debt, Covenant, Detinue; 
notwitbtandmg the Statute of Magna Charra,capite 11. Communia placita BC Magna chart 
ſequantur Curiam noſtram , 8c. be being here, in cuſtodia mariſcalli, the cap. iT?! 
Plaincitfemay here declare again bim, in what manner he will, and his comming 
in here is not inquirable. Mich. 40. & 41. Eliz. B. R. Rott. 284. Braynes Caſe , Micch 40. 
who killed Watts within the Cinque Ports, and this was murder. Dorothy, the 47 Fl. a. Gt. 
Widow of Watts, did declare here againſt him, in cuſtod ia mariſcalli , the Charter 
was pleaded, that he ought to be tryed bcfoze che Couſtable of Dover, but this was 
not allowed; he was found guilty, and hanged z the Court agreed in this, and 
ſaid, that ik one be here, in cuſtodia mariſcalli, he is not to be fetched awap , and if Priviledge 
be ſbould not anſwer here, being in Cuſtodia mariſcalli, none then coulo have re- diſallowed 
medy agatult him; and cherefoze being here in — 25 the Rule of the Court, per curiam. 
he was enkoꝛced co anſwer. 


Roberts Plaintiff , againſt. Robert 
Defendant. 


| Entred Trin. 9. Jac. B. R. 
Rott, 164. 


Tan Action of PEP Ye” and ejectment, upon Non culp. the Juryfound a perl . fs and 

all verdict; the caſe appeared to be this; That Roberts had three Sonnes, 0 | 
enn nds, and alſo poſſeſſed of Leaſes foz peares; and he he · 
ing ſo ſeized, aud podleſſed, — — — which 
he did deuile unto his Daughters, certain Dummes of monep fo} their poztions, and 
my ſonnes, when they are ofage : To Stephen mp ypungelt ſonne , Germiae 
Sandy cloſes (which was a terme fo2 years } and befoze they come to 21. pests, Y 
make it to my Executozs , and they to make them in goods, as they ſhall chink 
good; makes his Executors, and dies, ſo ſeed anp polſeſſe ate time of his 
death , Stephen was then within age, and dyes, befoze-thac he accom 
age of 21. pears,inteſtace,and the adminiſtration of the goods. and eft 
was granted to the Plaintiff; phages — moves ihe 
ters, c aiming this Leaſe gs a Legatee, and aſcerwards alſignes all 
tereſt inthis unt2 the Defendant, DU meſtion was, 
ſcratoz of Stephen, and the Aſſignee of the E eeute eb | 
have this cerwe, the lole que ſtton being, whether this was a hyeſent inte 
Stephen the ſonne, by the wozvs and mean ig of the WH, 03 De te — 
curozie deviſe, and loreſting in contengency, lit be a pzeſenc incereſt in Stephen, 
chen his adminiſtratoz to have itocherwile, if it be but as a contingent eftace 1 
Stephen, and ſo then by bis death,befoze the contingency dohappen, l at an 
end, and determined: Chis caſe was argued at large by George Croke, , foz the 
Plainciffe, and by Davenport, and Hen. Velverton. Fo he Defendant , any 
after their Arguments. Haughton Juſtice, - Coke. 3, pars. fol.19,20,2 1. Born 
ſtones caſe will goe very far in this cale , 'whether bychiovedice« this.) 

be matter of contingency, oꝛ matter of * will be the queſtion, = 


TI 
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Coke 3 pars, 
fol. 19. Cc. 


Coke 3. pars. 
fol, 20, Cc. 


ſtice, the matter will reſt here much upon the woꝛds; Jif he deviſeth his terme unto 
his ſonne, and untill he come to his full age of 21 yeares, that his Erecutozs (hall 
bave the p2ofits : here the ſonne clearly hath a pꝛelent Intereſt; but if he doth deviſe 
that his ſonne ſhall have ſuch a Leale, after that he comes to his age of 21: pcars, 
and that in the interim, his Executozs to have the pꝛofits; here is no pꝛeſent inte⸗ 
reſt in the ſoune, but the ſame doth reſt in contingencie. Croke Juſtice. A man 
doth deviſe his terme unto his Executoꝛs, untill his ſonne ſhall come unto 2 1.pcars, 
he being then 15. ſhall not che ſonue have the reſidue of the terme, by Implication, 
quaſi diceret, het ſhall. Dodderidge Iuſtice. we are to look unto the intent. aud 
meaning of the Teſkato), if this be hers a Coutingencp. Ujzeiher it was the in. 
tentofthe Teſtatoz, that if his ſonne dped befoze 21. years , that this terme ſhould 
then come unto ſtrangers. Haughton Juftice , his inte nt and meaning was, 
that ic ſhould come co him, who by Law had good right to have it; as here, the 
Admuniſtrato? of Stephen map have, The Court commanded Beoks to be bzought 

to them, fo that this caſe will reſt upon the true conſtruction of the wozbs of the 
TUilt. Dodderidge Juſtice, prima facie , tnclnev to be of opinion, that the As⸗ 

mtaitraco2 of the (on ſhould not have this terme, Haughton Juſtice, that the Ad- 

miniſtrat o; of Stephen the ſonne, and not the Aſſfiouee of the Executo}, ſhould have 

the lame. Atterwerds, at another time, this maticr was moved againe, and 

Argued by the Judges. Haughton Juſtice. fo the Plaintiffe, That che Admt- 
niſtratoz of Stephen, ought to have this terme. It appearcs by this Will, that 
che Teſtatoz did intend two things; Firſt, to advance his ſonne Stephen, with this 
terme. Secondly, that his Executo2s ſhotild take the pꝛoſics thereof, untill the full 
age of Stephen, of 21. pears , the ſame to be by them diipoſed of, fo2 the benelit of 
his Childzen, koz the increaſing of their poztions z and ſo to raiſe llocks unto them, 

and the wozds of this will, ought to be conſttued, as to have perfoꝛmance made of 

theſc two points; by the Mill meant, and intended. Me made diſpoſit ion of his per- 

ſonall Legacics, prout by the TUM ; and fo; his Leaſes, he by his ill tiſpoſcd 

of them, to bis ſonnes at their full age of 21. pears, and befoze then come co 21. 

years, J make it to my Executoꝛs, and this is as much as if hee had ſaid, 

J make it to mp Executozs, untill my ſonnes ſhall accompliſh their ſeverall 

ages, of 21, pears ; this was his meauiug, that his Exc cutozs ſhould have this in 

the inte tim, untill thepcarne to 21. peares, and he wills further, that they ſhauld 

have this, to the ule of his Childzen, and to raiſe a ſtock fo2 them; and alſo, they 

to make them in Goods, &c. this is all one, as a deviſe of the p:ofits , unto thele 

his Cyi'v2en , here the will is entire, the wozdsof which, are not to be devided, 
but contraction is here to be made, out of the Mill. Boraſtons caſe, Coke 3. pars. 

fol. 19. A Legacy chere is limited unto one, when he ſhall come to his age of 21. 
pears; this is meerly in Contingencie, ſoit ſhould be here in this cale, if bere was 
vnc ip a devile of this terme unto Stephen, when he ſhould come unto the Age of 
21. peares, and without any other wozds; but it is not ſo here; We ought to make 
confkraction, upon the wozds pꝛecedent, and ſubſequent in this Tilt. Upon all 
che woꝛds together; and if the land here de viſed untoStephen , had been fee ſimple 
Land; no vifference then had been between this caſe , and Boraſtones caſe , but 
that cafe weuſd then have over ruled this caſe, to be no contingencte here, but a pꝛe- 
ſent Jnfereſt ; but being a ferme here, the differente is, in this regard, it may be a 
Quektisn, whether bp this Devile, to his Executoꝛs, everp of his ſonnes ſhall have 
the ſeberall pꝛoſit ol his terme, by himſell, fo2 his part, os to this, it hall nec ſo be, 
but they are fo take che pꝛolits of all, altogether, and this taking of che pzofits, and 
the diſpoficton, and diſtribution of them, fo ſevcrall potions, this by the will, 18 
put abſslutely, in the power ol the Executozs : and foꝛ the terme, in them, ſuch 
tonſtruetion is to ve made, they are ts habe the ſame. Uſque, &c. the ſonn:s come 
to their age of 21. pears ; alſo the Father , who was the Teſtatoz,fixed his eye up⸗ 
onthe minozitpok his ſonnes, and when they ſhould come unto 2x.yeares , and bee 
had ehip tu his intention, but not of their deaths intervenient, he never once dream, 

op thought of this; Boraſtones caſe, Coke 3. pars. fol. 20. b. where the 3 
deviled 
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deviled his Land to his Erxecuto2s untill Hugh Boraſton his ſonne Gould come to 
his full age of 2 1. pears, fo2 payment of his debts, and perſonnance of bis Will, 
this to be intended, as the Court there held, that he had made a computation, that 
the pꝛoſit s to be taken by his Execut oꝛs, during the minozicy of his ſon (which was 
by the ſp ace of 12. pears,) would be ſutficient to pay his debts, and to perfoʒm his 
Mul; and therc foze by the death of Hugh, the intereſt of the Executozs did not 
ceaſe, and ſo here in this caſe, the executors to have this, as long as Stephen ſhall be 
within age; and ſo fo} this time, it (hall be in their power, and no difference there 
is, between Boraſtons caſe, and this caſenow here in queſtion , as to this matter; 
and fo there is no contingency in this cale, but the executoꝛs are to have ihis ſolong, 
and that by way of computation. Jt the eſtate had been limitted fo2 life , and ak- 
ter the diſceale, to remaine to another, this is after the determination of the eſtate. 
Tt a man de vileth Land to I. S. fo; life ( and after) that his erecutc2s ſhall ſell the 
land, they map ſell this land in the like time of the other, the woꝛd (after) this is as 
much as to ſap, after tbe determination of the eſtate; it is very apparant here, that 
the meaning of the Teſtatoz, was by this his Mill, to advance Stephen his ſonne, 
but not by a contingencie, in many cales in the Law, adecd , is ſo to be managed, 
that one entire conſtruction is to be made of all che wozds, and ſo it is to be in 

caſe of a TAil, if a man gives Land to another, in the pꝛemiſſes of the deed, to him, 
and to his heirs, and in the latter part of it, to him, and to his heires males of his 
body, here he (hall have, 1. An eſtate taile, and afterwards a fee-ſimple , in caſe of 
a Releas , made by- the diſſciſo2, and the diſſeiſee, to another; this is the 
Releas of the Diſſeiſoz, but firſt, by conſtruction of Law , ic (all be ſaid, 
' firff to be the releas of the Diſſeilee co him, and ſo ts Paramour , and Yardleyes 
' caſe in Plowdens Commentaries, fol. 5 40, koz ſo the Law will marſhall the 
woꝛds; ut res mag is valeat, quam pereat, and ſo here is no tontingencie in this 
caſe, but that Stephen, by the wozds and meaning ot this CUill, hach a good and pze- 
ſent intereſt, and not in contingencie, and ſo his adminiſtrat o hath good right, and 
Judgement ought to be given fox him. Dodderidge Iuſtice. the adminiſtratoꝛ of 
Stephen, is here to have nothing of the eſtate limitted unto Stephen, the ſame be⸗ 
ing co commence meerly upon a contingencie, and he dying befoze the ſame happen⸗ 


Coke 3.pars 
fol,20.b. - 
Boraftons caſe. 


Plowdens 
Commenta. 
ries. fol. 540. 
in Paramour 
and Tardleys 
caſe. | 


4a 
= 


ed; fo the argument of this caſe, I will reſt upon the wozds of the Mill; the will 


is tound in hæc verba, in the ſpeciall verdict, being, J do give to my Daugh- 
ters 80.1. a peete: and my ſonnes, when they come to the age of 21. years, to one oł 
chem, ſuch a Leaſe; and to my ſoune Stephen, the Leaſe, now in queſtion , and 
befoze theyare of 21. pcars. I make it, to my erecutors , and they to make them 
in goods, as they ſhall think beſt. Stephen dyes, befoe 21. pears, the ſole queſtion, 
whether he had a contingent oz an abſolute eſtate bekoze he atteined co his age of 
21. years ? if an abſolute eſtate, aud the lame beſted me ſent ly in him, then his admi⸗ 
niſtrato} is to have the ſame, but other wile it will be, if no pꝛeſent intereſt was ſet⸗ 
led in Stephen, by the wods of this Mill, but a deviſe to him, upon a pꝛecedent li- 
mitation, as touching the qualicy of the perſon to take, and when to take. It hath 
been agrrecd to me, that if he had reſted upon the pꝛemiſes, upon the firſt part of 
the Mill, (FS) ik he had deviſed this unto Stephen, when he ſhould come to the age 
ok 21. pears, without any other woꝛds, that this ſhould have been a meere contin⸗ 
gent eſtate we are now to look into the ſubſequent words of this Will, and to exa- 
mine, whether they will make aup alteration in the caſe as to this, cleerly, they will 
not it appears by this Mill, that there was a two-fold purpoſe in the Teſtatoz. 
Fitſt, to devile his term, with a limit ation. Secondly, to de viſe his perfonall eſtate 
to them; and this by him, left unto the diſcretion of his executoꝛs: but they were 
to have theſe Leaſes, upon a limitation ot time; the latter woꝛds bere of this Mill 
do not any wayes impeach the loꝛmer. It is to be conſidered, whether it was the 
meaning of the Teftatoz here to have this terme to be ſetled in Stephen, ablolucelp, 
02 not, but upon a contingencie ; it be had here ſaid, and fox my ſonnes, Stephen, and 
Robert, till they come ot full age of 21. pears. I will, that mp executo2s ſhall 
habe che ſaid terme, this cleerly, had — the caſe , but here the devile is made 
| 2 upon 
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24 H. 8. Br. 
Cafes. fol. 9. 


Cc. 


36 H. 8B. Dyer. 
fol. 59. La- 
timers caſe. 


upon an expꝛeſſe limitation pꝛetedent, and here he is out of this limitation; but if he 
had deviſed the terme here, unto Stephen , and til 2 1. years of my ſonne, J deviſe 
this to my executoꝛs; here the executo2s are to have; this onelp, untill his ſonne 
Stephen accompliſhed the age of 21. years ; if one had then demanded of the Te⸗ 
ſtatoꝛ, who ſhould have this terme, if his ſonne Stephen never came to bis age of 
21 pears, he would then cleerly have anſwered , that his Executozs ſhouls have had 
the ſame ; here by the woꝛds of this UUtll, his Execuco2s to have the terme, un⸗ 
till his ſonne comes to 21. pears , and if this never happens, the executozs then to 
retaine the ſame. Allo as to the perſonall effate raiſed, this is not limitted, fo be 
aut of this terme; foz ifhe had ſaid, and they to make them, aut of it, in goods, &c. 
it would be otherwiſe, but this was here left, to be out of his goods in generall, 
as to the woꝛds of the Mill, all the wozds of the Mill, with this couſtruction do 
very well ſtand together; but not by any other conſtruction, and by this conſtructi⸗ 
on, all the wozds ſtand well together, and with the intent of the de viſoz. As to the 
cales remembyed in 24 H. 8. Br. caſes, fol. 9. placito 50. Brooke title Deviſe, 
placito 27. a man de viſeth 20 l. to I. S. to be paid within 4. pears after his death, 
and dpes, and the de viſee dpeth within the 4. years, that pet his Executo2s ſhall have 


the monep, he re in this caſe cleerly there is a p2eſent intereſt veſted in 1.5. the devt- 


ſee and this ſhall go to his executo2s ; and ſs likewiſe in Latimers caſe, 36 H. 8. 
Dyer fol.59. where he deviſed to his Daughter 500. |. fo2 and towards her mar- 
marriage; here there is an intereſt pꝛeſently veſted in her, but in the end of that caſe ic 
is cited to be 3 Eliz.that if the payment was limited, co be at the dap of her marriage, 
02 age of 21. years, and ſhe dyes befoze the one oz the other happens, in this cale 
her executoꝛs ſhall not have it: and this caſe did induce me to be of this opinion, this 
being in effect, as our cale here is, there will be a difference, if the deviſe was; J 
will chat mp executoꝛs ſhallpap ſo much to my Daughter, at her day of marriage, 
if ſbe dyes befoze, her executoꝛ ſhall not have this; but if he devileth lo much unto 
his Daughter, at the dap of her marriage, to be paid by his Executozs , and ſhe 
dyes befoze, there otherwiſe it ſhall be, her crecutozs here ſhall have the lame, ſo here 
in this pꝛincipall caſe, there is by this will, but a limited eſtate unto Stephen, and ſo 
accozding to the intention of the Teffatoz, not the adminiſtratoz here of Stephen; 
but the allignee of the executoz being the Defendanc, is to have this terme. Croke 
Juſtice, That the admini{trato} of Stephen here ought to have this terme. 3. ques 
ſtions are pꝛopounded, and well anſwered in this Mill, and this which is pri- 
mum in intentione, is ultimum in diſpoſitione; the firſt Queffion is, Quis ? 


who ſhould have thele his Leaſes © he anſwers to this directly (S) my three ſonnes; 


here now is primum in intentione, ſo that here now by theſe wozds in the ill, the 
perſons to have, and the things thep were to have, are here certainly deſigned, and 
ſet down. The 2. Queltion is, Quando? when they ſhall have this ? the anſwer 
ts, when they are of the full age of 2 1. pears. The 3. Queſtion is, but, Quis in- 
terim? who ſhall have the ſame; in the mean time, the anſwer to this is, that my 
Executoꝛs: there will be a difference between a contingencie, which may habe a cer⸗ 
taine time fo2 to commente, and that by computation ok timezif a man deviſes 100. l. 
unto his eldeſt ſonne, when his ſccoud ſon ſhall come to the age of 7. pears, and bee 
dyes, befoze he doth accompliſh this age: notwichſtanding this, cleerly the eldc(> 
ſon ſhall have this roo. 1. when the time prefixed ſhall happen by efflux ion of time, 
koz there is definitum tempus, the time ſet down; but if it be upon an uncertaine 
contingencie, this ought then firſt to happen. aut Nunquam , this ſhall never hap⸗ 
pen, lo in the caſe, in 36 H. 8. Dyer, if one deviſes 100.1. to his Daughter, to be 
paid ac her age of 21.years, and ſhe dyes befoze, her executozs ſhall have this,foz this 
is a Legacp , and a pꝛeſent intereſt paſſeth by this de vile, and the payment of this 
is onelp deferred till her age of 21. years. J agree, the rule that bath been taken, 
touching Wills ; that conftruction ſhall be made upon all the wozds of che Will, 
tf he had here deviſed theſe Leaſes co his ſonnes, when they ſhould come to the age 


of 21, pears , and that his Executoꝛs ſhould have the lame in the interim, each "I 
| 0 
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of them when he comes to his age of twenty one pears, ſhall have his term by 
ſuch conſtruction made, & reddendo ſingula, ſingulis, and the eldeſt ſhall not tar. 
ry foꝛ his part, until the yongeſt ſhall come to bis age of twenty one years, fo2 cach 
of them chall ha ve his term in his turn, 13 H. 7. fol. 17. b. by Fineux. A man ha- 
ving a term fo years, by his Vill deviſeth, that bis pongeſt ſon (all have this af- 
cer the death of his Wife, ſhe hall have this during her like by implication ; ik a 
man by his Mill deviſeth, that his Executozs (hall have his term, until his Don 
John ſhall come unto the age of 21 years, when his Son Iohn comes to this age, 
he ſhall ha ve this term by implication, the devile here in this Taſe to his Executozs, 
is ſub modo, 19 Eliz. Dyer, fol. 356. Chick deviſes a houſe to a Woman in 
Fee-ſimple, and after her deceaſe, to W. his Son, adjudged, that the Nike had an 


Eſtate fox life, the remainder to the Son fo? life, the remainder in Fee to the Mike; 


fo2 the Law ſhall make all the wo2ds of the Mill to ſtand, ut res magis valeat, quam 


pereat, and ſo here it is verp apparent by the reſolution of theſe Queſtions (S.) 


Quis, Who ſhall have them? Quando, When? & quis interim, TUho in the 
mean time? (S.) Py Erecuto2s ; lothat here is no uncertain contingent, and the 
death ol his ſon in the interim, never once came into his conſideration; but if it had 
beenhere,incale of an uncertain contingencp, the contingency then ought firſt co hap⸗ 
pen, and ſo upon the whole matter, Judgement in this Caſe ought to be given fox 
the Plaintiff, fo2 the adminiſtratoꝛ of Stephen. Dodderidge luſtice. If I make 
a Leaſe to I. S. until his ſon comes of full age, he being then within age, (S.) of the 
age of 15 years, this is good, and a plain caſe; the reaſon of this is, betauſe there 
ought to be a certain intereſt at che time of the making of this Leaſe, he was then 13 
years of age, and therefoze he was to have this fo2 6 years; but when one is to habe 
a thing, and this is to have a pꝛecedent contingency befoze it begins, this certainly 
ſhall not begin bekoze the contingency do happen; by ſuch conſtruction as hath been 
bere made of this will, pou will hereby bꝛeak the intent of the De viſoꝛ by this his 
Tull; and Judges onght to expound Wills accoꝛding to the meaning of them, here 
he meant to advance his Mul. Haughton Juſtice. If J deviſe, that I. S. after 
the death of 1. N. ſhall habe mp Land, to him and to his Peirs, this is an Execu⸗ 
tozp deviſe ; but ik J akterwards do deviſe this to I. N. fo his life, thin is now a 
deviſe to him foꝛ life, with the remainder over to I. Ss. Dodderidge Juſtice, agreed 
this ſo to be. Haughton Juſtice. It is very material to be known, Mhether the 
Pꝛofits of this Land, were intended by the Will, to go unto the benefit ofthe ſong. 
Dodderidge Juſtice. It is here onely to be conſidered, Whether the Teſtatoz by 
this his Till, did intend a pꝛeſent oz a future Advancement to his Sons. 
Haughton Juſtice demanded, Mhether the Executozs here ought to raile with the 
Pꝛolits of theſe Lands ſo deviſed, perſonal ps2tions fo his ſons, oz out of all his 
other Goods generally, the ſame to be out of the Lands deviſed. Dodderidge 
Jaſtice.. The ſame ought to be out of all generally: The Court then ſaid, thac 
they would be better adviled of this Caſe, and ſo by the Rule of the Court the ſame 


19 Eliz. Dyer, 
fol, 356. 


was to ſtay, ſtatu quo, until the Cort ſhould ve full: Afterwards on another 


day, the Court being full, this matter was moved again. Haughton Juſtice main» 
tained his koʒmer Opinion by the Mill, this is a pꝛeſent Intereſt, and no contin⸗ 
gency in Stephen: Conſtruction is not tobe made upon the firſt part of a Mill by 
it ſelf, but upon all the woꝛds and parts of it, the ſame being entire; and here the 
whole will being laid together, that which was contingent at the firſt, is now by the 
ſubſequent woꝛds of the Mill, made ts be dependant upon an Eſtate certain, and ſo 
Judgement ought to be given fox the Adminiſtratoz of Stephen: Dodderidge 
Juſtice. The general queſtion in this Caſe is, Mhether he intended co advance 
Stephen abſolutelp, o2 upon a contingency; whether pzeſently, with a pꝛeſent In⸗ 
tereſt, oꝛ upon a contingency : Jt 
advance his Mill, and bis intent allo was, to advance Stephen his ſon, ſo as the 
reſf, and his Till ſhould be alſo advanced, and this upon a contingency; we all 


agree in the general rules, that every will ſhall be conſtrued accozding to the intent 
and 


pears, that che Mill of the Ceſtatoꝛ was to 
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Coke 3 pars, 
Co 


and meaning of the Deviſoz : The true Reaſons of this, 1. Becauſe that Mills 
are made, plerunque in extremis, when men are grieved in Bodp, and trovbled in 
minde. 2. Becaule he is in ops conſilii, at the ſame time, and therefoze the ſame 
to be taken accowding to his intent; but pet this will admit ef ſome Exceptions, 
ik it be demanded what intent this ſhould be, even luch an intent as agreeable to the 
Low of the Land, otherwiſe all will be fruſtrated. A lecond Exception is this, 
TU at intent, even ſuch an intent as vou may collect and gather out of che wozds of 


the Mill, and fo2ciqn intents are not to be received, A third Exception in the ga- 


thering of the intent, not to take the wozds out of the Till, but to make ſuch a con, 


ſtruction upon the TUill, ſo that if it may be, all the woꝛds in the Mill may (and ; 


and theſe are the thꝛee Exceptions out of the Generals: 320w to apply theſe unto 
the Caſe of a Mill, it is impolsible, by Caſes, to p2ove the intention of the Te- 
ſtato2 ; but to look into the Trill it (elf, and in this Til now in Queſtion, there 
are two reaſons which induce me to be of this Opinion. 1. The Teſtatoz him (clf 
makes a plain difference in his TA, between a pꝛeſent, and a future Advancement; 
he had four Daughters, and his eldeſt fon, he advanceth them p:eſentiy, without a- 
ny time of limitation, but his pongeſt ſon Stephen, when of the age of 21 pears; 
and doth by this his Mill vemonflrace what he (hall have, & quando, ard be hath li 
mit ted the time with a contingency : Tf one had demanded of the Teſtator, who 
he intended ſhould have this leaſe in the interim, till his ſons came to the age of twen- 
ey one pears, the anſwer is, out of the wozds of the CTA (S.) J make it to my 
Executoꝛs: Jf he had been further demanded, what if he never come to his full age 
of twenty one years, who ſhall have the ſame then; the Anſwer by the ill, that 
bis Executo1s to have this, until the Son comes to his fuli Age of twenty one years, 
and if he do not attain unto this age, his executoꝛs then to keep and retain the ſame; 
fo2 his intent appears to be to advance his Mill, and to raiſe a ſtock fox his pongeſt 
ſons, they to make them in Goods, as they ſhall chink good; this le aft in time and 
quantity to the Executoꝛs, and map be made moꝛe oz leſs, accoꝛding as the contin» 
gency ſhall happen: Thts is the firſt reaſon, and it ſtands with all the parts of 
the Mill, dzawn from the difference which the Teſlatoz himſelf, by the very wozws 
of his Mill, did make between a pꝛelent and a future advancement ; the reaſons 
given in Boraſtons Cafe, Coke 3 pars, and in Manning Caſe, Coke 8.pars, did 
move me to be of this opinion, the which J ſhall maintain, by reaſons dzawn out 
of thoſe Caſes, & vivida argumenta, ought to be in Caſe of a Mill: In Bora- 
ſtons Cale, there the intent ot the Teſtatoꝛ appeared to be to advance his ſon, and 
his Heirs alſo, and that with the Fee-ſimple ; he there intended to advance his Heirs 
alſo, and that not by Purchaſe, but to take and be in by way of diſcent, this was 
his intent there very apparently, c foꝛ this cauſe no contingency there; and notwith⸗ 
ſtanding the firſt De viſee there dyed befozehis Age of 21 pears, yet his Heir ſhould 

have the Land, the reaſon of this is there collected out of the TUill ic ſelf; and as 
there, ſo here in this Caſe his intent appears plainly, ts advance his CU; and 

here this could not be, but by his having of this Leaſe to come unto his Executoꝛs, 
upon the veath of bis ſon, befoze his age of 21 pears ; but this could net be in Bo- 

raſtons Caſe, by reaſon that the Inheritance was deviſed unto his Weir, when he 
ſhouldcoine ts his age of 21 pears; Alſo, ff this Eſtate here, deviſed co his ſor, 

ſhould not rel in a contingency, the wozds of the Mill ould then be bzoken, (he 

woꝛds being, I make it to my Executors, &c. and they fo} to make them in Goods, 

as they think bet : And it was the intent of the Ceſtetoꝛ bere in this caſe, to ad- 

vancehis Mill, and not the Adminiſtratoz of his ſon, who mig ht be a meer ſtran- 

ger unto him, it being in the power of the D ꝛdinarp, to grant Letters of Admi- 

niſtration to whom he will; and this intent of the Deviſoz is plainly collected out 

of: the very words of the Mill, upon the difference therein made by him, between 

apielent and a future advancement, and one part of the Mtil ought here to be ex* 


9 Eliz. 2 Dy. Pounded by the other, actopding to the Caſe in 9 Eliz. Dyer, fol. 261. Q man ſei- 


er, fol. 251. {ook Land in a Gille, in two Pamlets of the ſaid Uille, he deviſes all his Lands 


- 
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of che ſame ; and this Erpolicion, which J have made of this Till, goech to the 
adbancement of the c Aill, which every Executor is to intend and endeavoꝛ to do: 
another reaſon out of che Mul, By this his ill, he intended to advance bis lons, 
by making of future pꝛobiſions foz them, and this to be when they had diſcretion, 

to make a right diſpoſition of the lame, vut not bcfoze, and chat, as is expꝛeſſed by AS. 
the Teſtatoꝛ bimlclf in his Tull, to be at their ages of 21 pears, 36 H. 8. Dyer, 4 oY 
fol. 59. the Lord Latimers Caſe is a very plain Cale, where he deviſed 5001. 
to his Daughter, fo2 and towards her Marriage; by thts he gives unto her a pꝛe. 
ſent and an abſolute di!poſicton of the ſum, and clearly ſhe might have diſpoſed of the 
lame, where, and as ſhe would, and ſhe making no diſpoſition thereof, her Execu- 
toꝛs ſhould have the lame; but the Cale there remembzed of 3 Eliz. if ſuch a De- 
vile was made to be paid at a day to come, and death happens vefoze, there the Ex- 
ecuto2s ſhall not have che ſame, becauſe the intent and meaning was onelp a fu- 
ture, and not a pꝛeſent advaucement, but the ſame to be in contingency ; and ſo here 
in chis Tale now in queſtion, the intent and true meaning of the Teſtato2, by the 
very wo2ds of his Mili, appeared ſo to be; and ſo Stephen the Son dying here 
befoze his age of 21 peats, and ſo befoze ihe contingency happened, no Eſtate oz 
Int ereſt was at all veſted oz ſetled in him, and lo conſequently nothing could come 
to his Adminiltratoz; and therefo:e he having no good title to this Leaſe, Tudgement 
ought ta be giwen again him, and fox the Dekendant, che Allignee of the Executoꝛ. 
Croke Iuſtice. That Judgement ought to be given koꝛ the Adminiſtratoz of Ste- 
phen, thts being not a meer contingent Jutcreſt in him: J agree this to be a 
future expectation of an intereſt, but this not to reſt at all upon a contingency: 
Jagree, that to trace the intent and meaning ofthe Teſtatoꝛ, out of the very wozws 
of his ul, that this is Sacra expoſitio teſtamenti: Firſt, J lee here by this 
Till, an alarumof death unto him, laping unto him, diſpone tux nam morieris ; 
nexc I obſerve in the Teſtstog, viſcera patris,erga pueros, and this by a gradation. 
Fi:lt, Oe makes by his Tull pꝛoviſion foz his Daughters, Poztions foz them. 
Secondlp, ov iſian koꝛ his ſons; he had three ponger ſons, Edward, Iohn, and 
Stephen, aud Stephen was firſt in his intention fo2 ubi amor, ibi animus; here 
is tacita quæſtio, but expreſſa reſponſio, the pꝛoviſion fo; his lons, it is ultimum 
in diſpoſitione, but unum deeſt, when are they to have it; here as to this, is by 
him exyzelled, tempus definitam, at 21 pears ; this was expreſſa reſponſio, by the 
very wozds of the Mul, but quis interim; here is tacita quæſtio, but expreſſa 
reſponſio as to this alſo, being mp Erecutozs, I make it to them & c. They are 
o3:t» Cuſtodes bonæ fidei, to make them in Goods; ſo that here, by the very 
1220s ot this TU, it is primum ſtatutum, that his ſon» ſhall have his Leaſes: 
Chere is a difference between an uncertain contingent (as when ſuch (hall be utter 
Barre2ers) and a contingent certain; as here in this Caſe, ante oeulos ponere, 
in certain, and ſo reddendo ſingula ſingnlis, ſingulative & ſeriatim, each of them 
ſhall have his Leaſe, when he ſhall come by computation to the time of 21 pears: 
L:ttera occidit, this was his intent; in Boraſtons Caſe, the lively conſtruction ,,.q . 
of a Mul is there fully erpyeſſed, alſo a deviſe ought to concur with the Rules of caſe. 

Lem, and therefoze if a man deviſeth his Land to one and tohisDeirs, aud if he 

dic di hont Heir, that another ſhall have the Land; this is void, koz this cannot 

ſo e and accowing to the Rules or Law: A limitation to one, and to his Peits 

male, isa Fee-ſimyle, but in a deviſe, it is an Eſtate tail, as appeareth in 18 H. 18 Ul. 8. Cc. 
8, cooks Caſes, fol. 1. placito 3. and 27 H. 8. fol. 27. a. The realonof this is, 

cha: e at the time of the making of his Till, by intendment of Law, was in ops 

conijlii, and thetefoxe che Lam both ſupply this fox bim, that he intenden the Meirs 
of his Body, 2 Eliz. Dyer fol. 171. Frenchams Caſe: A good Cale touching à , 8 

| | »** fol. 171,096. 


Termin. Mich. II. Fac. 


de viſe, and the intent of the de viloz, here by the words, and meaning of this Tul 


— — 


Stephen the ſonne, had a good and pꝛeſent intereſt , and not depending on a pꝛete- 


dent contingencte, and ſo upon his death, his intereſt is come unto his Adminiftra- 
toꝛ, who bath che beſt right co this Leaſe nom in queſtion , and foz whom, Judge» 
ment ought to be given. Coke chief Juſtice. Judgement in this caſe ought co be 
given fo2 the Adminiſtratoꝛ of Stephen, the matter here in queſtion is fo; the Leaſe 
of German, and Sandy Cloſes ; and the doubt arilcth upon the death of Stephen 
within age, this Leale being veviſed unto him, quando, (ven when be ſhould accom- 
pliſh bis age of 21. pears, Quis interim, he anſwers in his Mill, befoze which age, 
oz till which time, J make it to mp Exetutozs, (what fo do withall) the Mill an- 
ſwerg , and they to make them in goods, as they think fit; aud then conctudes his 
will, in this manner, and ſo with all the reſt ol mp goods, &c. I make it to my Exe. 
cutozs ; here Stephen the ſonne dpes be feze this his age of 21. pears; the queſtion 
is, whether his Adminidrato; ſhall have this Leaſe, which was in this manner 
limitted, and de viſed to Stephen; this is the gencrallqueſtton, and he pinch of 
the caſe, fo2 the true couſtruction of the Cate of the qucſtion, it is to be exammed, 
whet jer a future, oz a pꝛecedent intereſt, doth palle here unto Stephen the ſonne by 


this will: if che age here, ought co pzecede , then the Executogs of che de viloz, are 


to have this lcaſe, but otherwile it is, it Stepehen have a pꝛeſent intereſt by this will, 
to him deviſed, wills, and the conſtruction of them, do moze perplex a man, then anp 
other learnmg, and to make a certain conſtruction of them,thiz excedit juris pruden- 
tum artem ; but J hare learned this good rule, alwapes to judge in ſuch caſes, as 


neer as map be, and accozving to the rules of Law,; and in ſo doing, J ſhall not 


Plewdens 
Comment. f. 
524. Cc. 


8 L. 3. . 27. 


Plowdens 
Eommen, in 
Eolethirfts 
caſe,tFc, 


Regiſter in 
Fermedon. 


erre, and this is a good, and a ſure rule, if a will be plaine, then to collect the mean- 
ing of the Teſtatoz out of the woꝛds of the Mill? wee all agree, in all theſe Rules, 
but we differ fn the application of chem ; here bp this debiſe, there is an intereſt 
pꝛelently veſted in Stephen the ſonne, Realous co pzove this; applicatio eſt vita 
regulæ. 1. By wap of Fntzoduction into the caſe, J do affirm, and agree the thice 
Rules befozc remembzed z everp eſtate, oz intereſt, is either in eſſe, oz fn coacingen» 
cie. As to eſtates in eſſe, thep are of two ſozes ; either they ought of neceſſitte , to 
veſt in intertſt pꝛeſently, and without poſſeſſion, oz elſe in intereſt and poſſeſſion pze- 
ſeutly: ił aLeale be made at the Common Law, co one foz life, che remainder over, 
&c. and that poſt mortem, of the Leſſee, this ſhall remain to another, this is a re- 
mainder, pet the woꝛds are future, and contingent, becauſe the ſame is to commence 
and begin upon the determination of the fozmer eſtate ; in which caſe, there was no 
contingencie:but a Leale ko; lile, the remainder over. And as touching contingen⸗ 
cies, fomeof them go downwards ; It J have a terme ſoz 100. pears, and do de viſe 
this to one fo2 like, and after his deſceale , that this ſhall go to another, hee hath a 

pꝛeſent Intereſt in this, but yetſuch an Jutereſt,as cannot be releaſcd,no; yet gran» 
tzd; as it hath been adjudged in Plowdens Commentaries, fol. 524. b. in Welcden, 
and Elkingtons caſe. Such a remainder ot a terme, limitted to the ſonne, and 
good; aud if he ppes befoze this accrues unto him, his Exccucozs ſhall have this, 
and he map releaſe this, but not grant ff. Contingencies are onely in thꝛee caſes 
in the Law. 1. When the Perſon and Eſtate is certaine, but upon ſome collaterall 
event, which map happen: and which map not happen. 5 E. 3. fol. 27, whcre Wil- 
liam made a Leaſe to Iohn fo? his life, reſerving rent unto William during the like 
William, and that after his death, the Land ſhould remaine to the Leſſce , and his 
heires; this is a contingentie, although uncertain, whether William ſhall ſurvives 
Plowdens Commentaries in Coltkirſts caſe, there is a contingencie in the perſon. 
Atton, and Hoes cafe, Paſch.36 Eliz. Rott 348. by limitation to convep and to the 
uſe of one in taile. Provided, if he do ſuch an act, then not to rematne , this ſhall 


ne ver remain, ifhe doth not the act: the ſecond caſe of contingencies, (S) when the 


perſons are uncertain, and the eſtaze certain, and the time allo certain, as touching 
this, it appeares in the Regiſter, in Fomedon. If Land be given co husband and 
wife, and the heires of the body of the ſur vivoꝛ of them, they have here an cCate fo; 
their lives; but when one ol chem dies, the eſtace then doch alter, pet the Survi- 

5 voz 


— 
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voz of them is uncertain, and J have heard, Wray chief Juſtice of this Court (ap, 

that it had beecn here adjudged, that if the perſous to take, be uncertain , this is in 

contingency,as a Leaſe fo; life made to husband and wike, the remainder to the lur- 

vi voz of them, foz 21. pears, the h:13band {ells t21s and dpes, che wile ſur vives, and 

afterwards dies, her adminiſtratoz had the Leaſe, and not the vendee of the husband, 

be cauſe that no intereſt was teu ocſt ed in him, ſoz that it was impoſſible to divine, 

which of them (ould ſurvive , and the husband could not grant awap this contin- 

gencie. A 3, caſe of contingencics , when the perſons, and the eſtate alſo is uncer⸗ 3. 

cain; as a Leaſe made fo life, the remainder to the right heirs of J. S. this is a 

contingent eſtate. Loveſles caſe, Paſch. 9. Jac, in C. B. Loveſs made a Feofſment 

to che uſe of himſelf fo life, with bibers contingent uſes ; this is a good cale, couchs 

ing contingencies 2 there was uncertainty in the perſon, and alſo in the eſtate. 

Now as to the wozds of che UAill It J make a Leaſe to one, during the ninun's of 

my ſon Clement, unt ill he ſhall come to the age of 2 1.ycars, the remainder to my ſon 

Clement, aud his hetres; this is ſetled in him, if a man makes a {caſe to another, 

during the minozity of his ſonne; the ſonne dyes, by this the eſtate ſhall ceaie , o- 

ther vile it is in caſe of a Wil, becauſe of the intent, there it ſhall be taken by wap of 

eaumeration of che pears : theſe wozds (S) (then) and (when) are not much mate- 

rial in this Caſe here, the Law alwapes delights in veſting of eſtates, and contingen- 

cies are odious in he Law, and are the cauſcs of troubles, and viſting and ſctling of „rercaſe 

eſtates, the cauſe of repoſe, and certainty.“ Vauxes caſe. Hill. 35 Eliz. a limitation Hall. 3 5. Elig. 

ofa ule ta the Daughter, if the ſonne comes from beyond ſea, and accompliſheth his 

age of 21, years, 02 dycs, be comes from bepond lea, and levies a Fine, both 

contingencies, oz dye, the Law delights in veſting of Eſtates, as the Jui ges 

there ſaid ; aud ik come from bepond lea, o2 die, whether tbe one, oz the other, the e- 

ſtate ſhall veſt. Trunpennyes cale , afterwards, called Baldwin, and Locks caſe, Turrpenney? 

Paſch. 37 Eliz. a Leaſe was made to Trunpenny foz ſo manp pears, if he, his wife, 4-0 _ 

02 any of his Childzen ſhall live ſo long, ſever the disjuuctive, and it makes it ſeve- . gigs. 

tall, ſo that the Law ſtill delights in veſting ofeſtates, and in pjeventing of contin- 35 Kl. 

geucies, which are dangerous to the King fo2 wards,and dangerous alſo to the (ub: 

jects: here it appeares, out of the Aill; and that upon incident conſequents, to the 

wiil, that Stephen che ſonne ſhauld have che incereft in che Leaſe p2eſencly ; the exe- 

cuto} here, by che woꝛds of the will, is to have the ſame ( uſque, Stephen the ſonne, 

ſhould come to the age of21 pears,atz1 years his ſon to have it, he never once had it, 

in conſideration, that his vongeſt ſon Stephen might happeu to die befoze his age of 

2.1. peats; but be fixed his eyes upon this only, to advance them by his Mill, with 

theſe Leales ;- Alſo 2. he map marry,and have iſſae, befoze he comes to the age of 

21. years, and the ex ecutoꝛs may be Strangers to the Teſtatoz; he intended to ads 

vance him and his Childzen, befoze his Executozs, and put the caſe chat Stephen his 

ſonne, had married de facto, and had a Child, ſhall not his iſſue have this, befo2e 

his executo2s ? without all queſtion he ſhall. The 3. Reaſon, no pꝛobiſion is here 

made foz any debt. A fourth Reaſon, Expreſs io eorum, quæ tacita inſunt, nihil 

operatur, and that which is here ſaid in this will, is as much, as if he had ſaid, that 

bis Executoꝛs ſhould have the Leaſe uſque, &c. and after to bis ſonne, to bis exe: 

cutozs and adminiſtratoꝛs: alſo, omiſsio eorum que tacita inſunt nihil operatur. 

A fifth Reaſon, that Stephen the ſonne here ſhould have a pꝛeſent Intereſt: in re⸗ 

gard that he may diſpoſe of it (accoꝛding to the opinion of ſome ) at the age ot 17. 

peas, by his will, but by all at 18, years, he map make a Will, and might have 

diſpoſed thereof, and without all queſtion, if it had been demanded of the Telkacoz, 

he would have declared his meauing to have been ſo, that his execucozs ſhould have 

the Leaſe, uſque, but untill his ſonne Stephen came unto his age of 21. pears, and 

if pou will make a contingencte, tn ſuch a caſe,bp this wap, you will inrich Execu⸗ 

tozs, which are fo2 the moſt part ſtrangers to the Teſtatoz, and by this pooze chil- 

dꝛen ſhall be dep2ived of their meanes, and libelphood, and this will be che conſe- 

quents of ſuch contingencies : many by m Wills vs limit eftaccs unte their los 
af 


- 
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at their age of 24 pears, and ſome at 25. years. In Juſtice Wyndams caſe, 5 pars. 

Coke s pars, fok:8:þ. a man ſeiſed of 3 Acres in fee, makes a Leaſe of one Acre to A. foz life, 

fol: 8-b.&'c. gf another Acre te B foz life, of the third acre to C. in taile, and afterwards reciting 

the eſtates, doch Covenant with his Bꝛother, that afcir all the eſtates ended, and 
determined, he and bis heirs, ſhould aud leiled ot the ſsid 3. acres, to the uſe of his 
bzother in taile, pꝛeſentip by the death ok one of the tenants to? life, the bzother (hall 
have this Acre. and ſh ll not ſtay ciil che other eſtates be ended; but reo dendo ſingula 

ſingulis, by the Covenant, the eſtate in the le verall acres, veſis pꝛelentip in the bꝛo⸗ 
ther, without any expectancy, but to take effect in poſſeſſion, as they fall; and ſo here 
in this caſe, and 6 E. 3. fol. 5 3. agrees with Windhams cale, fo2 the Law «lwayes 
deligots in veſting of eſtates, and fo; this purpoſe, wili by cenſliuction make copu- 
lat ve wozds, to be as dis junctibe woꝛds; this caſe hath been put, aud agreed, that 
if Land be deviſed to I. N. after the death ot I. S. this is a contingent de vile, Unc 
The Lord {ome doubt may be made of this; ſee the Lord Pagers caſe, put in the Rector of 
Pagers caſe, Cheddingrons caſe, pars. fol 154.a good cale, touching the veſting of a uſe, no 
put Coke 1, Contingencie there, the Law wozkes the eſtate, and fo here in this caſe. Hill and 
pars,ol.154- Bacons caſe. 39 Eliz.B.R. the very ſame caſe, with this pincipall caſe here, and 2 
82 and Ba. Was chen ef Counſell with the Execu:oz, but Yudgemenc was here given ag atnſt 
cons caſe, him, and che Executoꝛ then ſtanding by me, laid to me, I thank vou, you have ſpo- 
39 Elix B. K. ken mote fo me, then the Teſtatoz ever meant; and ſo in this caſe, Judgement 
en ought to ve given foz the JP1-rociffe, che Adminiſtratoꝛ of Stephen the ſonne, and ſo 

ne : 


' Plaintiff - che Rule of the Court, Juogement was lo given , and entered accozding- 


—— a neo 


6 E. z. f.sz3. 


Sir George Reynill Plaintiff, againſt Sack field 
Defendant. 


N an Action upon the caſe, fo2 ſcandalous wozds, upon Non culp. pleaded, a ver - 

1 dict was tound fo2 the Plainceffe. It was moved, in Arreſt of Juc gement, that 
upon the caſe the woꝛds, as they ate laid in the Declaration, are not actionable, the woꝛzds 
for words. appeared to be thele, ſpoken by the Defendant, of the Plaintiffe. (S) The 
ZDeed which Sir George Reynill ſbewed fozch befoze Sir John Tin- 

dall, was fozged, and made under a hedge. It was urged, that there 

was ug ſcanvall unto him by the ſpeaking of theſe wozds, koz it may well 

be made under a hedge ; otherwiſe, if he had latd,thatic was foꝛged under a hedge, 

39 El. Ri @ Calein 39 Eliz was temembꝛed an Action upon the cale , bzought by one Rey- 
nolds caſe. nolds fo} wopds, being, Thou art a cozening Rnave, and ſhe n edſt foꝛth a fozged 
peed , a verdict was found fo2 the Plaintiffe, but he conld never have his Tudge- 

ment. Croke luſtice, the ſence of the woꝛds, are here to be conſidered, made it, 

this is ouely the fabꝛicating ot it, under a hedge, in a cozner, accozoing to the true 

8 ſaying: qui male agit, odit lucem: theſt woꝛds are ſcandalous, and well actionable, 
Haughton Juſtice, agreed that theſe wo ds are actionable; the firſt wo2ds here, 

are not actionable, you made it; as much af to ſap, you foꝛged it: if one ſhould ſay, 

thi⸗ bozſe was ſtollen from J. S. and you ſtoale it, theſe woꝛds are well actionable. 
Dodderidge Iuſtice, divide this caſe into parts, if he had ſaid, This is a fozged 

Deed, and you knew it to be foꝛged, theſe wozds are well actionable, becauſe theſe 

wozds do make him ſubject topuniſhment fo2 this, his concealment of fozgerp; if 

er theſe wozds here, being ſevered, ſhall not be actionable, pet they being all con joyned 
or the plain. together, are well actionable, & quæ non proſunt ſingula, conjuncta juvant 
8 Convert the woꝛos here, it he had laid ſo, you made this Deed under a hedge, and 
fozged it, theſe wozvs are well actionable ; ſo here theſe woꝛds ſevered, and dis jo pn 

ed, are not actionabl, but conzoyn them together, then here is an apparanc ſcandall, 

and 
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and fo} this cauſe well actionable, and ſo the Court agreed cleerlp, that theſe words 5 


were actionable, and * Rule of 228 Court, — was given koz the Plain⸗ 
tiffe. F - 


Smale Plaintiff, againſt the Kins 
Defendant, 


Entred Trinit. 11 Fac. B. R. 
2. pars. Rott. 14. 


Pb a TUutt of 3 to oreverſe an Utlary, upon a pꝛeſentment aſſigned fo Ecroz, 4 Writ of Er- 
I, That the Capias was awarded contra Franciſcum, and the return was quod —_—_ an 
Francis, in Engliſh, Non eſt inventus. 2. That the exigent, bears Teſte, after Utlary rever- 
the retozn., of it, che Court held the Laſt erroz co be a good erto} ; and fog this — per Curi. 
erro?, by tye Rule of the Cone, the I was pong 


{NIE 


Kirkby Plaintiif 5 againſt Vngle 
Defendant. 


Entred Paſch. 11. Jae. B. R. 
. Rott. 176. 


Ns aTUit of AR to reverſe a Tupgrmene gry an is upon the caſe, in A writ of er- 
London, the firſt erroꝭ was in che Ju which was, again the De. ** reverſed, 

fendant in the Action, quod capiarur, whereas it ſhould have been, quod ſit in mi- 6. 

ſericordia , and the Drfenvant taken dy tote of this. A 2. Ero; fo} that the 

batle was taken, without anp Scire facias iſſued out againſt him; the Court cleer of 

opinion, that the Judgement was erroneous, and ſo foꝭ theſe exroꝛs, by the Rule of judgement 

the Court, the nent mas ce verſed, and a ſuperſeq eas granted by the Court reverſed. 

co deliver the party ſo taken, out o ere 


Male Plaintiff, ainſt Croſs 
er _ jr 


Entred Trin. x1: Fee. B. R. 


Rott. 2 32. 


12 an Action of Debt | upon a Bond, 755 oye demanded, the conditio 3 
Band appeared to be in dis manner. (S.) That whereas the above bo 1 
Sc. Wall and will, &c, where the ſame ſhoulb have been, the above botnden, Vl 
{hall and will, &c. The Cove(all lars ee that this was a meer void con- 
dition, the lane being altogether in , and not compullorp, as the ſame ought. 

to be, and lo the Diligation! is ſingle, ind without condition, 


R 2 Baily 


8 
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Baily Plaintiffe, againſt Maynard 
Defendant. 


An Action I N an Action upon the caſe oz wo»vs, upon non culp. pleaded , a verdict was 

ge ö found fo} he Plainciffe ; it was moved in Arreſt of Judgement, that the wozvs 
were not actionable, the wozds were theſe, ſpoken by the Del ndant of the Plain- 
tiffe, Thou art a Roguiſh Knave, and a Thiefe. Cur. notwitbſtanding this be 
ſpoken in the Adjective ſenſe, vet the wo2d (Thief) here is a diſtinct wozd by it (elf, 
and ſcandalous,and ſo theſe wozds, a8 they are ſpoken are ſcandalous, and actionable, 

Judge ement and ſo by the Nule of the Conrt, Augentest was gien, and ſo entred fo) che 

or the Plain- 

tiff. JIlatnciffe. 


Sir Thomas Waller Plaintiff againſt Hanger 
Defendant. 


An Informa- [ N an Infozmation, foz Pꝛiſage, who virtute licerarum patentium, tam pro do- 
. for Pri- I mino rege ſequitur quam pro ſeipſo, the Defendant demurred upon the infoz- 
2 mation, the Plaint fte dyes; hanging this demurrer: the Queftion moved, whether 

by tte death of the Plainciffe, the Jafozmation doch abate, oz not? the Court all 

cleer of opinion, that by the death of the Platatifle, che IAnkoꝛmer, the Jnfozmation 

doth abate; but otherwiſe it is, in caſe of a Relatoz, upon whole Relation the Rings 

Attournep Gcnerall doth pꝛoſecute; here che death of the celatoz, doth not abate, and 

information Determine the ſuite ; alſo Jnfozmer bere, being the chief Butler to ebe Ring, 

| abated per the 1. Jafozmation is here virtute olſicij, and he replyes, as in bis own right, the 
mort. | Court cler of opinion, t * the eee was abaced. 


Holeman Plaintiff, wn 5 1rd 
Defendant. 


Entered Paſch. 10. Jac. B. R. 
Rott. 581, 


Attica _ E. an Action upon the caſe, fo2 a trover ann converſion of a certain quantity of 
for a rover, {Ton The Defendantpleads iy-barreof the Action, and incicles himſelf, by a 
auen. crover in London, without maktn of an anſwer tothe mopertie, allevged in the 
and without any eravers'; and fon this cauſe, che Plaintiff demurred in 
Law, to this plea * . fo that by Heb. Telverton, fo the Plaintiff, no colour 
will ſerve in this Action, but he ought to habe taken a travers, with an abſque hoc, 
that they were the pꝛoper goods of che ae, and to this purpole there om : 
ale 
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Cale adjudged in point, between White Plaintiff, againſt Price Defendant, in a White 8 
Trover, and converſion fo2 goods : the Dekendant by his plea in barre , intitleg — bong 
himſelf to the goods, by a ſale of them, to him made by &e. and makes no auſwer . 
at all to the pꝛopertie, and poſſeſſion alledged to be in che Plainciff, that he was 

polleſled of them, as of his pꝛoper goods; and fo this caule onely, in the Exche⸗ 

quer Chamber, this caſe was adjuvged ag2inſk him, and foz the Plaintiff , by all che 

Judges. Dodderidge Iuſtice, poſſeſſion, without pꝛopertie, is a good cauſe, to 

maintaine an Action in gener all, (S) an Action of Treſpaſs, but not in this Actt- 

eu; koz that in treſpaſs, there are many Pleas, which will well ſerve, as his free- 

hold; the which ſhall not be ſoin this Action here of Tzover, and Converſion; in 

this pꝛincipall Caſe, the Court was clearly of opitiion , that fox this omiſſion, the 1ndgement 
Plea in Barre here, was not good, and therefoze by the Rule of che Court, Judge» for the Flain- 
ment was given, and ſo entted fo2 the Plainciff. tiff, 


Goodgroome Plaintiff, againſt Moore 
Defendant. 


Entred Paſch. 10. Fac. B. R. 
Rott. 204. 


r in arreſt of Judgement, by George Croke , the caſe appeared n 
ro de thts ; upon the trial of a Cultomeof a Copy- bold, a verdict wasfound judgement 
fo the Plaintiff, the mater moved in Arreſt of Judgement, was, That there was a 

mil · tryall; the venire facias, being milawarden, the ſame being but of one place, 

whereas it ſhould have been ol two; the cuſtome of the Copphold was alledged co 

be, in the mannop of de Warrfield, within the mannoz of Warregrave,aud the venire 

facias was De Warrgrave tantum, wel the ſame ought to have been ok both, (S) 

de Warrfield, & de Warrgrave, and this is watranced ſo to have been by the Book 

af 9 E. 4 fol. 50. Dodderidge Iuſtice. Ik Dale be alledged to be within the 

Manno of Sale, the venire faclas is tu be gk Sale onely ; and if the venire facias 9 x.4,to1.50. 
had been here, De Manerio, this hav been good, which was agreed unto by Haugh- | 

ton Juſtice. Dodderidge e and te Contcagreed this ſvenire facias to be 

well awarded, and that the Book of 9 E. 4. fol. 50. doth hot warrant, the venire 

facias here, to have been of both plates; ſo chat here is no miſ-cryall in che cale, Jo ene 
the venire facias well awarded; and fo bytheRule of the Court, Judgement was for che Flain- 


4 


given fo2 the Plainciffe. | OR _ 


Rogers 


— 


36 


* 


An Action 
upon the caſe 
upon a Pro- 
mile, 


Plowdens 
Com. fol. 23. 
Oc 


* 
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Rogers Plaintiff, againſt Parry 
Defendant. 


Entred Trinit. 11. Fac. B. R. 
Rott. 223. 


N an Action upgn the Caſe grounded upon allumpſit, upon Non aſſumpſit pleats 

ded, a verdict was found fo? the Plaintiff. Jt was moved in Arteſt of Judge: 
ment, that the Declaration was not good, wherein che cale appeared to be this, the 
Mlaiatiff ſhewes in his Declaration, that in conſideration of ſo much, by bim paid 
to the Defendant, rhe Defenvant did allume, aud pꝛomiſe unto the Plaint iffe, that he 
would not exerciſe the ttade of a jopner, in a ſbop, parcell of a houſe, to him demiſed 
in London, foy 21.ycars, durante termino prædicto, and fo2 bzeach ſhewes , that 
he had demiſed this to a Joyner, who did there exerciſe che trade of a Joyner, during 
the ſaid terme, and contrary to his pꝛomiſe, unde actio accrevit, exceptions taken to 
the Decleration. 1. Becauſe he voth not ſap, that he there uſed the trade of a joy- 
ner, during all the ſaid terme, and whether this ſhall be taken to be lo by intend- 
ment, when he ſaich oncly, daring the terme generally, whether this (hall be inten- 
ded to be the whole terme, o2 but fo2 ſome part of it. Coke Chief Juſtice, there will 
be a differente, where the aſſunipſit ts in the Negative, and where in che Affir- 
mative, as where a man is bound, that ſuch a one ſhall inhabite in ſuch a houſe du- 
rante termino, this ſhall be taken fs2 the whole terme, and ſo is Colthirſt, and Be- 
juſhinscaſe in Plowdens Commentaries, fol.2 1. but where the pꝛomile is in the 
Negative, this is as mach as to ſap, and undertake , that he will nat do it, at any 
time during the Terme; ard this is the difference. Haugbton lIuſtice. Þe ought 
to have alleged, this Leaſe to he mage, and to have contmuance. Coke chief Ju- 
ſtice. This dugbt not to be by hun, ſo allevged in this caſe, in as much, as it was a 
Leaſe certain to him foꝛ 21. pears, and he gught not to averre that, which of it ſelf 
doth certainly appear unto the Court; here Chis Doth appear of bis own ſbewing, 
and ſo no need of any averement ;” aud as.the Objectionmave, that this Leaſe may 
be ſurrendzed up; this ſhall not be ſo-intended ,. if it be not ſhewed , by the other 
partie; one well ſaith thus bf diſcretjon iſta diſcretio diſcretionem cenfundit, 
and ſo it may be lat here in this taſe, rali 


| 3 is certitudo certitudinem confundit & 
deſtruit. Croke Juſtice. the yodbtwbich at the firſt.troubled me, was, fo2 the 
binding ofone, that he onto not uſe, arid exerciſe bis crave, being his livelyhood, 
Coke chiet Juſtice, this is not fo, being but foz.a dime cercaine , and in a place 
certaine, bneno general reſicatyt ther 


here, the Court agreed with Croke Ju- 


ſtiee verein, that a man cannot bind; one; t be thallnoc nle his trade generally, 
this is not good; but Coke chief Iuſtice, Croke Juſtice , and the whole Court, 


agreed all in this clearlp, that as this caſe here is, fo a time certain, anv in a plate 
certain, a man mop be well bound, and reſtrained from uſing of his trade; and lo by 
the whole Court, here is a good hꝛeach of pzomiſe , aſſigned, which well intitles 
the Plainciff to his action, that the Declaration is good; and ſo by the Rule of the 
Court, Judgement was given, and ſoentred foz the Plainciffe. 

Ne | 


— — 
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Exceptions taken to the Return of a 
Writ of Reſcous. 


Ota, That the Sheriff of Huntingronſhire, did return a Reſcous againſt Thi 
two, (S.) Againſt the Father, and che lon againſt the Father| fo} reſcuing of of Wirt of 
his (on, and againſt the ſon foꝛ reſcuing of himſelf; as to che Father, the return Reſcous. 
was ſuffictenc and certain, boch foz the time and plate, but as againſt the ſon, George ä 
Croke did except againſt the Return, that the ſame was inſufficient and uncer- 
tain, the ſame want ng ſach certainty, both of the time when, and ok the place 
where the ſame was done. Dodderidge Iuſtice. The Return here is good and 
certain and this ſhall be intended to be at the ſame time that the Father did reſcue 
the ſon, that the ſon, alſo at the ſame time, did there reſcue himſelf ; koꝛ the Ne- 
turn is of the reſcous of the Father, that he did reſcue his (on, and this is certain 
to all reſpects, and the ſon reſcued himſelf, without any limitation of the time 
when; this ſhall be taken here to be at the ſame time, fo2 this woꝛd (&) is here a 
Con junction Copulative, and couples theſe two together, to be at one and the ſame 
time. Haughton Tuſtice. A ꝛiſoner may be well reſcued by others, and pet he 
hunlelk not cohave any notice hereof, oꝛ be any wap> conſenting thereto, no? guiie 
ty thereof; and it may ſo he, that one may reſcue a J2iſoner at one time, and tha! 
he bimſelf may well reſtue hunſe lf at another time, and fo the ſame map be at ſeve- 
tal times; and therefoze, fo that in the return of the Reſcous againſt the (on, foz 
reſcuing of himſelf, no time is Tre down in che Return when this was done the 
Return foz this cauſe is inſufficfenc: But by the Rule of the Court, che ſon be- 
ing pꝛeſent in Court, was foꝛ this Reſcous fined at 40s. and Fmpytioned, and a 
kurther time fo2 che Father co appear. 


Gregory Plaintiff, againſt Ville 
Defendant. 


N an Action upon the Caſe, foz ſcandalous woꝛds ſpoken by che Defendant of Action npon 
thePlitntiff, upon Non culp. pleaded, a Uerdict was given fo2 the Plaintiff : > e for 
It was moved in arreſt of Judgement, that che woꝛds were not Actionable : The 
Caſe appeared to be this, One Martin did exhibit an Anfo2macion againſt two, 
tam pro domino rege, quam proſeipſo in ſcaccario; afterwarvs Martin pꝛocures 
Licenſes to make Compolicion with them: The Dekendant laid, that the Licenſes 
which Martin had out of the Exchequer are foꝛged, and Gregory foꝛged them, mo» 
ved by Hide, that cheſe wozds are not actionable, becauſe chep are woꝛds indeft- 
nite and uncertain; he doth not ſap all the Licenſes, and he may have other Licen- 
les, and the Statuce of 18 Eliz. cap. 5. which ſets down the oꝛder of thoſe Li- pe Ss 
cenſes, the ſame is to be obſerved. Haughton Iuſtice. The Plaintiff here is 5. — 
flaudered by theſe wods ; here, inaſmuch as the Law doth admit of ſuch Licenſes 
of the Court, trulp fox to comnound, and theſe to be in Scriptis, under the hand ot 
the Court, and therefoze it ſhall be a good cauſe of Action againſt one, foz ſaping 
that this Licenſe was fo2ged, and this to be ſo, notwithſtanding che inference made 


out 


Ae Gen Nan Action upon the Caſe, fo; wozds ſpoken by che Defendant to the Plaintiff: 
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Searore of out of the Statute of 18 Eliz. cap. 5. Jt is here laid in facto, that an Jnfozmas 
: Elia. cap. tion was bꝛought againſt them, and Licenſcs laid to be obtaincy to compound; and 
; it is likewiſe laid, that the Defendant laid, that cheſe Licenſes were kozged, and 
that by Gregory the laintiff; if u had been ſhewed that there were other Li- 
cenſes, it might then have been otherwiſe, but no ſuch thing appears, being not 
laid, none mentioned but onely theſe Licenſes, and as the words are here laid, they 
are ſcandalous and well actionzble, and the Plaintiff ought to hade his Judgement. 
Dodderidge uitice. It is here laid in this Declaration, in the innuendo, that 
theſe are the ſame Licenſes, of which the wozvs were ſpoken: The Inkozmation 
was againſt two, and ſo it is laid, and Licenſes obtained by the Infozmer, to 
compound this in Judgement of Law, is but one Licenſe, notwithſtanding the Fn: 
fozmatton was againſt two. Croke Iuſtice. The matter here is, the foꝛging of 
a Licenſe, and it is not material whether many 02 few, if foꝛged. Dodderidge 
Tuſtice. The Declaration here makes this plain, that theſe wozds are actionabie, 
fo2 examination being h3d of theſe Licenſes, granted by Baron Southerton; and 
ſo it is ſet fo th in the Declaration, that Dixit de prædictis licentiis, that they 
were fo2zed ; this makes all verp certain, and goeth unto the whole. Haughtor 
Tuſtice agreed herein, that this expreſsion in the Declaration doth help all: And; 
the Court was all clear of opinion, that the woꝛds, as they were ſpoken, are ſcan- 
dalons unto the Plaintiff, and well actionable; that che Plaintiff had juſt cauſe of 
Judgement Action, and his Declaration certain and ſuffi-ient, and therefoze by che Rule of the 


— plain. Court, Judgement was given, and ſo entred fo} the Plaintiff. 


—ü— — 


Killick Plaintiff, againſt Barns. 
Defendant. 


of the caſe 1 The wo2ds being, (Thou art a conjuring Knave) upon Non culp. pleadi d, the 
for weids, woꝛds were found, and a verd ict given fo the Plaintiff. Heath moved che Court 

in Arreſt of Judgement, that the wozds are not actionable, foz by this, he onel) 

calls him Knave in effect, for which wozds no Action lieth: ſa if he had called him 

T hieviſh Knave, no Action lpeth fo2 theſe wozds, as it hath been here od judged, 
ludgement and ſo of Uillanous Knave : The Court all agreed clearly, that theſe wozds are 
ar — not actionable, unleſs he had ſhewed ſome other matter by way of Inducement co 
quod querens the Action; as if he hav (laid, That he raiſed Sptrics ; but as the wozds here are 
Nilcapiat per laid to be, they are not actionable, and ſo the Rule of che Court was foz the Defen- 
Billem. dant, & quod quærens nil capiat per Billam. 


Prentiſe Plaintiff, again t Hodgkin 
tl” Defendant. 


An Action of I N an Action of Treſpaſs and Ejectment, tried at the Bar, it was upon the Cvi- 
Treſpaſs and I dence to the Jury, held by Haughton Iuſtice, That if Leſſee foz pears be cf 20 
Ejeciment: Acres of Land, rendzing a certain yearly Rent, the Leſſee is ouſted of one Acre, 

the Leſſee ſill continues payment of bis whole Rent unto his Lefloz ; pet this pay: 


ment af the Rent is no Poſſeſſion fo2 the Leſſoz, but the Leſſee by this is _ 


2 
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and he in the Reverſion dilleiſed of his Fret- hold. But by Doddccidge lultice, 
this is not lo, if it were, this would then be very grievous to him in the Rever: 
ſion, if by che Leſlees permitting ſuch an ouſter, and ſtill paying of his Rent, if 
this ſhould be a diſſeiſin to the Reverſioner ; and Coke 3 pars, fol. 77 & 78. Fer- 
mors Caſe over-rules this in the Caſe of Fines, that the Leſloz ſhall not by this rc» ang .es 
ceive any pꝛejudice at all, fo2 that here may be fraud between the Leſſce, and the 
party which ouſted him of parc, which is manifeſted (as in the Taſe of Fines) by 

payment of his Rent. 


Hodges againſt Humkin, the Major of 
Liskerret. 


Pon the Return of a Habeas Corpus, and the Certifirate of the Ma oz of 1 
Liskerret, fo2 cauſe of the Jmpyiſonment of Hodges; he certifies the Cauſe upon wma 
to be ( Quia fe male geſſit) and foz uſing of undecent ſpeeches to him, and that turn ofa Ha- 
in his haul with a ſpit, inſultum fecit, & conatus fuit eum vulnerare; this bes corpur. 
he cercifies, ko: the cauſe of his Impziſonment by wap of Jullificacion. 

Hodges being thus Impꝛiſoned, was bzotight up by a Habeas Corpus, and upon 

the Return and Certificate, the cauſes of his Impꝛilonment therein expteſſed. 

Mallet took divers Exceptions to the Certificate of the PPajoz). 1. The Certifi- 

cate ou ght to contain certainty in the Cauſes of the Ampziſoument, which is not lo 

here, the ſame heing coo general (S) Quia ſe male geſſit) alſo if there was any 

Juſt cauſe of Impꝛiſonment, ko undecent wozds by him uſed, then his Jmpziſon- 

ment ought to have been p2eſently, purſuing the offence ; as appears; Coke 8. 

pars, 119, 120. in Doctoz Bonhams Caſe, that the Jopziſonmente ought to be Coke 8 pars 
immediately after the offence; but here it appeareth, that che wozos were ſpoken f. 119. 120. 
in Tune, and, the Impiſonment foz theſe wozds was in Auguſt following (as to Gr. 

the manner of the olfence) it is ſet fozth, that he in his haul with a ſpit, inſultum 

fecit & conatus ſuit, eum vulnerare) there wants theſe wozds (that he did not fo 

do) alſo, that which was done, was done in the Ritchin, not in the Pall; here he 

dught to have had legale juditium, and he was not hereto habe been his own Judge 

allo; foz the manner of the Jmpziſoument, this is no ways at all juſtifiable, as to 

have him cruſt into the Dungeon, and to be there kept without bzead oz meat; al- 

ſo there is no cauſe here ſhe wed, fo2 keeping of him ſo long in Pꝛiſon (foꝛ excule of 


bimlelf herein) he ſaith, chat the contempt fill continued from Auguſt, che time 

of the Impzilonment, until his receiving of the Wizit of Habeas Corpus; but in 

all his Certificate, he doth not expꝛeſs (as he aught to have done) what manner of 

contempt this was (this being the ground of his Impztiſonment) that ſo che Juv- 

ges here might have judged of the ſufficiency thereof, and chat this ought to re 
ſo certainly ſhewed, appears by Speccots Caſe, Coke 5 pars, fol. 58. and Coke cats 3 pars: 
8 pars, fol. 68. B. in Trollops Caſe : The cauſe of Depzivation, and the cauſe of fol. 38. &c. 
Ercommunication, ought co be certainly expꝛeſſed; ſo here the cauſe of this Im- 
pꝛiſonment, ought to have been expꝛeſſed in this Return, what the ſame was in 

particular, and not in general wozds (as in Speccots caſe) that he was Sciſmaticus 
inyereratus; o; as in Trollops Caſe, that he was Excommunicated, Proprer di- 

verſas contumacias, not good; thus inthe general, without ſhewing in partict 

bow oz fo what, chat lo the Court here may judge of the ceuſe, and ſo in this Caſe 
now here in queſtion; allo the Majoꝛ bete hath offered a great conteinipe co the dig⸗ 
nity of this Court, fo; that afcer the Habeas Corpus delivered unto him, ta re- 
move the Pꝛiſoner by bim thus committed, upon offer ok very good and ſuflit ient 
Bail; fo2 two days together he rekuſeb to 5 him, in contempt of this Core, 
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and therefoze payed fo2 the pooz man his enlargement out of ÞPzifon, and an Ac. 
rachment againſt the Pajoz fo; his contempe. Haughton Tuſtice. The wozds 
en, was not in pzeſenre of the Majoz : Pere the Impziſonment was altoge- 


' - ther unlawfal, the ſame being without theſe wozde, (S.) (Quouſque) and without 
ſhewing fo2 what ranſe he was thus Jmp2iſoned by bim; he ought not to Im. 


pꝛiſon bim fo; ever, and cherefo2c his return, as to this, is inſufficient, fo; in this his 
Return, hevachr co have ſhewed the certain cauſe of his being Jmpyiſoned by 


bim, ſo that the ſame cauſe ought to appear to the Court, whether the lame was 


lawful and juſt, o2 not; he ought alſo to have expꝛeſſed the time, ko; wha! time be 
did Impzilon him: In both theſe matters he hath here failed, and cherefoze his 
return is not good: Then as to the matter ok che aſſault, being the ſole ground 
and cauſe of the Jmphiſonment : This as it is alledgrd, is meerlp frivilous and 
idle, as in the Return the ſame is expreſid i Þe ought alſo to have ſhewed in his 
Return, what mauner of Impꝛiſonment he had tmpoſed upon him, the which he 
bath not here done, and ſo fo2 this cauſe the Neturn is inſufficient ; the Bajo! is 
conſervator pacis of e and may keep the Peace from being bzoken, as 
agatuſt himſelf, Dodderi ge luſtice. This Return here, as to the mil- den ran 


- 02s of che party Impziſoned, this doth ſtand upon ihꝛee parts. 1. Fo) dis wopds, 


in ſaying, That ach a one being e jo, Was not Yoj92. 2. Foz calting of him 
a Lyar, anbchis pzdved, 3. Fo? the Allanlr. Foz the two firſt, We cenndt 
bere juſtifie the Tmpꝛilonment, fo2 be rarmot Impꝛiſon him foꝛ his male geſtures to⸗ 
wards bim: As for che aſCaulc, cbis cannot continue fo fon, as between the time 
that the offene is bere latd to be done (being in June) and the Ampꝛiſonment foz the 
ſame being in Auguſt following: Aud kon the other matters expꝛeſſed in the Re» 
turn, thep are vcip friviions, and no ways at al material. As ts the Return it 
ſelf, the lane is bad, and unrertain thz0ughout, and this was a very barbarous 
courſe, by the Musen to have him Ampꝛiſoned in ſuch a manner, as to be kept Sa 
Dungeon, auß that wjcbdut Pen, Bread, dz Peat, and that without any juſt cauſe 
at all, and ſo the Returh here is inſufficient, the Impztlunment unjuſt, and the 


4 - 


party cughtto lie inlarged. Croke Tuſtice. This Return is not good, but alto- 


uled by Hodges, are very unſeemly 


w to behave thethſelveg't Here rhe ſpeeches uled by 
erches, and unfic to be uſed dy him to auß one, murh lels, to ſuch a perſon as the 


Pajoz was, being K yerſoa ſu anthozity, and an Dfficer of che Ring ; but yet, 
fer ſuch words thus uſed, che Bajo} dughe not to uſe a malicious kinde of Impꝛi- 
ſonment, in regard of rhe that of it, when the ſame was, being ſo long time after 
the oflence, as in Auguſt, faz an offence in Tune befoze ; and alſo in regard of the 
manner ok rhis Ampziſdnment, ary of rhe place where, be being ts be thzown into 
a Dungeon, aud lo to be there kept, without any Bed to lie on, oz any bzead o; 
meat to eat; and ko; all theſe Cates, the Ampziſonnent wos unlawful: Impꝛi- 
ſonment 155 always to be accazolng to the quality of the offence, and ſs is the 
Staruce df Magna Charta, cap 14. and of Marlbridge, cap. 1. ſecundum mags 
nitudinem, & qualitatem delicti, che puniſhment ou ob to be, and cozreſpondenc 


| bows uncercain a iuſafficieythere, both the Pa joz and Hodges ought to trarn 


td the ſame, the which is not Co here in this Caſe : Allo che puniſhment ought co 


ve tallrced fo) the offence, fagranre crimine, whileft that the offence is freſh, the 


22 Z. 4. fol. 
35 B. 


nt here was un juſt, being ſo 


which was not obſerved here; and the Amp 
at the Ma jop is a Lyar, this is pu- 


long time after che offence : Foz one to lay fl 
nichable, fv2 this is the ready way to nung, dim into contempt, and therefoze he 

ht, and char veſervediy, to de puniſhed fd2 chis, but the manner of this punich⸗ 

jent ownht ro de obſetted: Here the return is altogether bad and infufficienc, the 
Jinpziſounrent un jun and unlawful, and ſo che party ought to be viſcharged. Dod- 
deridge Juſtice agreed herein: Aud if a Conffable vo arreſ} one, and put him 
in he Stocks, as he map do by che Book of 22 E. 4. fol. 35, B. pet he ought 
not to keep him there by the ſyace of a TAfek, no moze migbt the Pajoz keep bim 
here tn Þ2ffon folong as he hath done, Haughton Tuſtice. It would be good and 


very 
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very fitting to binde them all to their good behavioz, and lo by the Rule of ihe whole Hodges by the 
Court (there beiug no cauſe ſhewed to detain Hodges in Bꝛiſon) he was by the fvle of the 
Rule of the Courc let at liberty, and abſolutely diſcharged of his Impꝛiſon⸗ — 
mene. | | , 


Dolley Plaintiff, againſt Davies 
Detendant, 


Ra pꝛohibition moved fo; by Yelverton, the Caſe appeared to be this: The A prohibition 
Defendant being Parſon of a Parith in Briſtow, did libel in the Spiritual 2 2 Fuit 

Court againſt the Plaintiff, being an Inn keeper of the Bear in Briſtow, co have e nay 

Tithes of the 192ofits by him made, of bis Kitchen, Stable, and Uine.cellar, and keeper. : 

lays in his Libel there, that he made great gain in ſelling ok his Beer, (having 

bought it fo2 500 |. and ſold the ſame foz 10001. and ſo libels fo? the third part of 

the Pꝛolits of the lame, and ſets koꝛth in his Libel, char this Tithe is due unto him, 

per communem legem Angliæ, and ſets foxth in his Libel, that negoc iando & tra- 

ficando, he voth bargain and ſell Beer in his Inne foz x 000 l. which he bought 

fo2 500 l. and gained in his ſale 3 00 l. and better, of which gain he ought to ha be 

Tithe. Vel verton moved fo a Bꝛohibition, ſetting all this matter fozthin his ſug⸗ 

geſtion ; and further ſhewed, that the Defendant had yearly of the Plaintiff 40 J. 

at the leaſt. Dodderidge Iuitice. The Dekendant would have Tithe, as J- 

think, alſo of the Kitchin-ſtuff. Clench Clerk of the Papers, infoꝛmed the Court, 

that there was a Parſon who libelled foz Tithes, of the gains ol 10 pound foz | 

100 |, put out, and a Nohibition was granted: In this pꝛincipal Caſe, by che A Pobibicion 

Rule of the Court, a P2ohivicion was granted. granted. 


Painter Flaintift, againſt Warn 
Defendant. 


N an Action upon the Caſe, fo) ſcandalous wozds ſpoken by the Defendane co 

the (on of the Plaintiff, of the Plaintiff his Father; the wozds were theſe An Action 
(S.) Thy Father is a Thief, and hath ſtolen moze Goods then J am wozth : Up- f er Sg 
on Non culp. pleaded, a verdict was found fo2 the Plaintiff. Warre moved the | 
Court inarreſt of Judgement. 1. That theſe woꝛds are not actionable, 6 lac. B. R. 
an Action bzought fo2 theſe wozds, (S.) Thou art a Thief, and haſt Colen the 
Lead off of che Church, and upon a motion, in arreſt of Judgement, held not acct- 
onable. 2. The Declaration here is, without a ſpecial averment, chat he was 
woꝛth ſo much in goods, and that he had ſuch Goods; and without fuch an aver- 
ment here, the wozvs are not actionable, in 42 Eliz. B. R. An Action upon the 42 Eliz. B. R. 
Caſe foz woꝛds was bzought by a Goaler, foz theſe wozvs ſpoken of him. (S.) The | 
Goaler hath no ſheets in bis hoyſe, but thole that were ſtolen fog him; adjudged, 
that cheſe woꝛds were not Actionable, without a ſpecial averment in his Detlara 
tion, that he had ſome ſheets in his Houſe; and ſo here in this pꝛincipal Cale; the 
Plainciff in his Declaration ought to have averred, that the Defendant was wozth 
ſo much in Goods when he ſpake the _— Dodderidge Iuſtice. The _ 

| 2 ere 


——— ————_ TJ. 
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here are actionable without any ſuch averrment, the firſt wozvs, Thy father is a 
thief, theſe wozds are actionable of themſelves, the ſuvſequenc woꝛds (C) and hath 

ſtollen mote goods, then J am wozth : theſe laſt wozds, do not ſound at all m mi⸗ 

tigation, but rather in aggravation of the fozmer wozds; if che wozds were, Choy 

art a thief, fo2 thou haſt ſtollen hozſes in London, be needs not to averre, that there 

were hozſes there, no moze needs he, to make lurch averrment here in this caſe. 

Croke Juſtice. the wo2ds are actionable, che Deciaratton good, aud there needs no 

averrment in this caſe : It the wozds were, Thou art a thiel, and haſt ſtollen as ma: 

ny hoſes, as J have fingers and toes; there needs no averrment tu this cale, 

Havghton Juſtice, agreed herein. Dodderidge Juſtice. the cale ct the Lead wag 

not ſo, as it hath been cited;the woꝛos there were, Thou art a thꝛet, toꝛ thou haſt ſlol- 

len leaad off, of the Church; oz, fo2 thou haſt tolicn my Apples; theſe wozds are 

not actionable, but otherwiſe it ſhould be, if che wo ds were, Thou art a thiete, and 

baſt ſtollen tue lead off ot che Church, thele woꝛds are actionable, fo in ſuch at tions 

of the caſe fo2 worde, there is a greet difference between theſe wozds (S) (and) and 

(c for) as it hath been divers times adjudged ; fox where the wozes are (S) Chou 


art a thief, and haſt ſtollen, &c. in an action bought, fo} theſe woꝛds, no averrmert 
Op agg ought to ve made, in che Declaration, of the latter part of che woꝛds, after the/and) 
> or and) being uncertain; But otherwiſe, if the wozds were, Chou art a Thref, (foz ) hou 
und (for.) bat, &c. here the firit wozds ſpoken, have a neceſſary relation, and reference unte 
the latter part of the woꝛds, after the (foꝛ) and foz this caule , in ſuch a caſe theie 
ought to be a ſpcciall averment of the latter part, otherwiſe, the fozmer wo ds will 
not ve actionable, and in luch a caſe, theſe latter wozds may well be in mitigation 
ok the fozmer wozds; but asfo2 this Pꝛincipall caſe here, ttze wozds clearlp are 
well actionable, without any ſuch ſpectall averment, co be made, as hath been ur- 
ged. The whole Court agreed with him clearly herein, that the woꝛds are action- 
able, the Declaration good, without any ſuch averment, and ſo by the rule of the 
ent Court, Judgement was given, and fo entred fo2 the Plaintiffe. 
| or the Plain- | 
eur. 


Glascock Plaintiff againſt Rowley 
Defendant. 


A Prohibition I M a Pꝛohibition, to the Court of Requeſts, tbe caſe appeared to be this,Glascock 

to the Court being Leſſo2 foz years, rendzing rent unto him, with a condition, of reentry, foz 

of Requeſts. non · papment, the Leſſee ſowes the ground, and afterwarys aſſignes over the inte⸗ 

reſt of his terme, fo2 one peate, aud the Copn then growing upon the Land, unte 

Robert Rowley, the Defendant, and camplainaut in Chancery, foz co be ſaved 

harmleſs, of a boud of 60, l. in which he was bound with che Leſſee , <eRent was 

behind, and being demanded, was not paid; the Leſſoz (being the now Platintf) 

enters fo? afozfeiture,and after, in commiſeracion of che „(after acceptance bf 

his rent) grants che Conn upon the Land, to a third perſon, to the uſe of the Leſſer, 

and fo bis benefit; herenxon Robert Rowley the Allignee of the Leſſte , pꝛefers 

bin Bill in the Court of Requeſts , againſt the Plaintiffe, che Leſſo2 , and againſt 
the Leſſee, and che Aſſignee of the Cozn, and doth thereby ſaggelt a Tomibination 

to be between the Leſſoz, and Leſſee , to make a fozfeicure of the Leaſe , and lb by 

this wap, to defeat him of the Co2ne » being bis [ole ſecurity, foz his ſaving harm · 

teſſe trocn the Bond of 60.1. in which he was bound with che Leſſee. Jn their An- 

ſwer to this Bill, all the Allegations in the Bill, were by them denyed upon Dach; 

yet without anp further pzoceevdings, oz any p2oof at all, made ofche matter, in the 

Bill concetped., the Court there made aDecree, againſt Glascock the Leſſo2 , zun 

the other Defenvants, in the Bill, to this effect, (S) that they all of chem, mw 

; abe 
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ſave che Comptatnant harmleſſe, from the ſard bond of 60. 1. upon this, Glascock 
by George Croke,moved the Court foz a Pzohibition. Dodderidge, Haughton, 
and Crake Juſtices, Wee will never here examine a matter, atter a Decree 
there paſſed, and pꝛonounced by them, notwithuanding that che Judges there, in 
the Court of requeſts, have erred in their pꝛocttdings, and miſtekin the matter, in 
point of equity. But it they will tuere intermeddle, with matter in Law, where aup 
ofthe parties have remedy by the common Law, therc in ſuch a caſe this Court will 
grant a Pꝛohibition, ta pꝛohibit tbeir pꝛoceedings, but in no other caſe, The 
Court was all clear of opinion, that here was a plaine m ſtaking of the matter of 
cquity by them; and it this matter had been befoze us, in point of cquity, we Gould 
have ſeen no cauſe, co have charged Glaſcock with the bond of 60. 1. oz with any 
part of it, but onely the others; here they have erred in their Decree, in the matter 
of equi:y, the which we cannot here now remedp. Haughton luſtice. here they 
have ſuffered him to enjoy his terme, and to bave his rent, accozdingly , as 
the Law hath given it unto him, but pet they by their Decree, have criced him in 
another manner, in making of bim ſubjece and ſyable unte another charge 
(S) the penalty of the Bond of 60. I. and this is as grievous, as if they 
vad done the other ; but this we cannot now help: pet if they will there common. 
ly uſe to do ſo, we will then remedy this here, one way, oz other. The Court 
was clear of opinton, that they ſaw no cauſe to charge Glaſcock, but they would 
be very well adviſed, as to the granting of a Pꝛohibition here in this caſe. 


Nora, that in this caſe Glaſcock, in the Court of Requeſts, put in his anſwer to 
the Bill, jopntly with the other Defenvants,ta which de did not well, foz he having 
matter ſufficient, to free and diſcharge himſelf of all matters in che Bill ( which the 
other Defenvants could not doe, ) he ought to have anſwered alone by himſelf, and 
then if he hav done ſo, peradventure they would not have made any Decree at all 
againſt him, but againlt che others; but now he jopning with them, in anfwer, prohibition 
ſhall be alſo participant with them, in undergoing the ſentence of the Decree, which denyed. 
| paſſed againſt them all, and ſo no Prohibition was granted. 


Childe Plaintiff, againſt Horden 
Defendant. 


155 an Action upon the Cale foz a pomriſe, the cale appeared to be this; There an Adio 
being ſome difference between the Platntiffe, and the Ocfendant , touching the upon the caſe 
quanticy of the Rent to be paid by the Defendant to the Plaintiffe, the Defendanc for a Fromiſe. 
laid, that if I. S. would ſay and affirm, that the Rent reſerved upon the Leaſe was | 
6.1. he did chen pꝛomiſe, and aſſame, ko; to double this to the Plaintiff. I. S. did af- 
firm the rent to be 6.1. rhe Plaintiffe vemandeb payment of double the ſumme, ac⸗ 
toding ro the pꝛomiſe, which the Defendant refuſed to pay, upon this refulall,che 
Plaimtiffe bjonghthis Action , and upon Non aſſumpfit pleaded, a verdict was 
gtven foz the Platuttffe. Henden moved ko; the Defendant , in arreſt of Judge- 
ment, that the Declaration is not good, becauſe that mo notice is theretn laid,to be 
given of this, uato che Ocfenvant, it being onely lafo inthe Declaration, that 1.5. 
affirmayir, tbe rent reſerved, to be 6.1; withont any notice at all expyeſle, oz imply- 
ed, given of this to che Defenvant, as he ought to have done, and as was requiſite 
to havebeen done, here in this caſe. r.Becauſe there was no time certain ſet down, 
like unto Barrowes cafe, 19 Eliz. Dyer.fol.354. placito 32. where money was co fol — 
be paid, oy tendzrd, at a place, foz the altering of a ue; no dap being limited fox te © | 
ſame, notice dug he to ve given to the party, to be there co receive che lame, ans this 
to be ſo becauſe no time was limitev, but indefinite: here that weich is to be me 

| touch - 
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6 Jac. Teddy 
Plaintift a- 
gainſi Benifed. 


Note the dif- 
terence where 
notice is to 
be given and 
where nor. 


4: J op ied etheempos ape 
touching the affirmation of the rent, what the ſame was, was to be done by a ſtray, _ 
ger (S) by 1. S. and this is, alſo with a penalty, to double the rent, (ik he affirm 
it to be 6. l. and thercfozs notice 6uSht to habe been given unto him of this, 6 Jac. 
Teddy Plaintiffe, agaiuſt Benſtead Defendant, where one did allume, to pay unto 
the olaintuffe 10. l, it he marryed luch a one, be ought here to have notice of this, to 
him given, befoze payment, as in that caſe it wos held. Yelverton, no notice is te 
be g:ven in ſuch a cale, of a payment of mouep, upon a marriage had, as it hath been 
here adjadgev;1f I. S. marry ſuch a one, his Kinſwowan, pzomiſed to give him 10. |, 
na notice is to be given of the marriage, and ſo alſo it is, if one pꝛomile to give 10]. 
tu one when he doch marry; no notice is to be given of this, otherwile if the pays 
ment was to be with a penalcy, there notice is to be giben, here he is onelp to 
double his rent, cum inde requiſitus. Haughton Juſtice. this here is an impiped 
notice; there will be adicfeccuce, where the thing is to be Tone pzibatelp, to the 
plamtiir himſelt, there nouce is to be given of it, but ik it be to be done by a ſtrat» 
ger, there peu which have undertakcn this, at pour perils, you ought to do it, with⸗ 
out any notice giben to you ofthe lame: here the Oefendant was bp che Plain tiff 
regueftrp to pay this monty, at coꝛding to his pꝛomiſe, which to do he refuſed; upon 
which refulali, the Platatitfe here had juſt caule of Action againſt the Dekendant, 
without any notice to be given to him, of what 1.5. had affirmed , as touching the 
rent the Detendanc having undertaken to pap the ſame , and Le is as pztvp to the 
Act, to be done by J. S. a ftranger,as the Plaintiff himſelf is, and cherefo2e no na⸗ 


ice of this is to be given, the difierence being, where the thing is to be done pzivate⸗ 


8 E. 4. f. 1. 11. 
2119. E. 4, 
f. 18. Cc. 


lp, by the Platutiffe himſclf, as tender of monep by him, there notice of this ought 
to be given; otherwiſe where it is to be done by a lranger, there the Defendant 
a his perill, oueht to take notice of it. Croke Juſtice, il a man be bound co I. S. to 
enleoff him, at ſuch a day, be ought to be then, and there , ready upon the land, to 
have the (me made unto him; otherwiſe it is, if he was bound to I. S. (o enfeoffe a 
ſtrauger, at ſuch a dap, foz here he hath taken it upon him, to have him there at that 
time. Dodderidge Iuſtice. if a man be bound, to pay ſuch a Judgement as another 
hath againſt J S. here he is bound to take notice ok it, being in caſe of a bond; and ſo 
is 8. E. 4. fol. 1. 11. & 21. and 18 E. 4. fol. 18. & 24. and 1 H. 7. fol. 5. a. but the 
doubt here in this caſe is, be ing in the caſe of a pꝛomiſe, to pay money upon an Act to 
be done by a ſtranger , fo2 that he may do this in ſecret, of which the other cannot 
take any notice; but in this pzincipail caſe, the Court was cleer of opinion, that 
the Declaration was good, without any notice laid to be given to the Defendant of 
what I. S. had affirmed , as touching the rent, that the ſame was 6.1. and there foze 
(notwithftanding this exception taken in Arreſt of Judgement, foz want of no- 
tice expꝛeſled in the Declaration to be given, by the Rule of the Court, unleſſe better 
cauſe ſhewed, Judgement to be given foz the Plaintiffe. This cale was afcerwards 


moved againe, Coke chief Iuſtice, every ſpeciall caſe hath his ſpeciall reaſon, the 


Coke 8. pars. 
fol. 92. A in 
Francs caſe. 


exception is here well taken, accoꝛding to the recozd, but without anp ſcruple at all, 
the declaration, notwithſtanding any thing which bath been objected to the contrary, 
is good, and ſufficient , without any notice therein laid to be given by the Plaintiffco 
the Defendant,of that which I. S. had affirmed,as touching the rent, and this doth ve- 
ry much differ from Francis caſe, 8 pars.f. 92. If à man be bound to pertoꝛm the 0z- 
der of1.S.no notice is to be given ok this (unles there be a ſpecial pzoviliou fo notice 
to be given)but he at his perill,being bound, is to take notice of this, becauſe he hath 
undertaken upon himſelf to perfozm it, and where ſuch anundertaking is to do and 
perfozm a thing, there he is to do & perfo2m the ſame, accozding to his undercaking, 
without any notice to him given thereof; lo it is, if one be bound to pap ſs much as 
he Halbe found to be behind, in arrerages of rent: no notice is here to be given him ot 
this, in Francis caſe, there great pꝛejudite ſhould follow, ik no notice ſhould be giben 


being in caſe of inheritance, and none ſhall loſe his inheritance , without notice gt- 


ven of the thing to be done by him. Jf one doch bargain , and ſell a Pannoz, the 


Copp - holders ſhall not fozfeit their Copp-holds, without notice given to them; 155 
1 A Yolo 
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di ſtzels, and an Avow)p may well be without any notice given here in this pʒinci- 

pall cale, the lame is in Liew of an Atuttration, and us notice is to be given cf 

this, becault he hae h undertaken upon Himfelf,co do and perfozm this (S) that ik J. 5. 

(ould affirm the rent to be 6.1. that then he would double this; and he did aſſume 
and pꝛomiſe to do this; chts he is by his pꝛomile, and undertaking to doe, and per- 

fozm, without anp notice to him given, that I. S. yap affirmed the rent to be 6. !. 

Haughton Juſtice, agreed hertin, that the Declaration here is good, witbeur app _ _ 

notice therem latd to be given unto the Defendant, that 1. S. hav affirmev the rent to Pi * 
be 6. l. Dodderidge Juſtice, in caſes of notice, this vifference is to be obſerved, to eee, = 
one who is iguozant of the thing to be done by him, chere notice is to be giwen to rice, 

him of the ſame; but if a man undertakes to doe a thing, there he alſs undertakes, to 

do and perfozm all the Circumſtances, incivent co the doing of the lame, and that 

without any notice to him given of che fame ; as if a man be bound to pay unto 1. S. 

10. l. when he arwes at London, he ought then at his perill to pay this to him, e that 

without anp notice, to him giwen of his arriball there, he ought here to take notice 18 E. 4. fol. 18 
of this himſelf, becauſe he hath bound Himſelf to pay it, and this appeares by 18 E. 24. N 
4. fol. 18. and 24. where one was bound fo pay the Arreareges, that 1.5. ſhould be 

found in an account befoze auditors aſstgned; he ought here to pay this, without any 

notice to him given thereof , he being to take notice of this at his perill; fo it is 

where a man is bound to pap, and diſcharge ſuch a Judgement; fox where one doth 

undercake upon him to do, and perkoꝛm ſuch an act, there he ought to take notice of 

all matters ueceſſary thereunto, and there loge fo this cauſe, in this pꝛincipall caſc, no 

notice is ts be given, becauſe he hath undercaken to do it; and ſo the Declaration 

here is good, without expꝛeſſing of any notice, therein to be given by the Plaintiffe 

to the Defendant. Croke Juttice. as touchiug the point of notice, and where the 

ſame is co be given, and where not, the difference will be, where the thing to be done, pifcrence 
hath reterrence to a third Perlen, and where to the party himſelf, who is to have be- as touching 
nelit by the not doing thereof, chere notice ts to be given to him, becauſe he is coope- Living of no- 
rar ius, Coke chief juſtice. the difference is, where the act to be done, is to be done s 

co a meere ſtranger, who hath no intereſt, and where to the party himſelf, the book 

of 33. H. 6. which is a leading cafe , foz the point ot notice, and 2 E. 4. if a man be 33 H. 6. 
bound to I. S. toenfcoffe I. D. if he refuſe che ſame, the Obligation is foꝛfeited, fo 

when he names one, to whom the feoffment is to be made, by this he hach underta- 2E. 4. 

ken koꝛ bim, that he ſhall accept of the feoffment ; otherwile, if it were to enfeoffe 

the party himſelk, to whom he was bound, and he refuſes to take it; it is a true rule, 

verba ligant homines, in this pꝛincipall caſe cle erip no notice ought to be given by 

the Mamtiffe co the Defendant, but he is to take notice of what ſhould be affirmed 

by I. S. and he affirming the rent to be 6. l. che Defendant ought to double the ſame 
actoꝛding to his pꝛomile, and undertaking, and he refuſing co pay this being deman- 

ded, the Plaintitfe fo2 this had good cauſe of Action, his declaration is good without 
expꝛeſling of any notice to be given of this by the Plaintiffe, co the defendant, and ſo Judgement 
by the Rule of the Court, Judgement was given, and ſo entered, (abſque ulterio- 1 the 


ri motione) ko; the Plaintiffe. 


Steeneman Plaintiff , againſt Richardſon 
Defendant. 


]? an Artion nyon the Caſe fo? ſcandalous woꝛds ſpoken by the defendant to the ARion upon 
Plainti de, the wozds were theſe (S) Thou art a Sheep · chief; Upon Non culp, the caſe ter _ 
pleaded, a verdict was found foz che Plaintiffe , Winne moved the Court fo2 the WAGs. 
defendant in Arreſt of Judgement, that theſe wozos were not accionable , being 


lenceleſs wozds ; fog the Plaintiffeic was urged, that the wozps were OS; 
tye 
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the ſame being very ſenſible, and ſignilicant wozds, in the Countrep , where they 
were ſpoken, and it is laid in the declaration, that they were ſpoken in Weſtmerlang, 
where ſuch a manner of ſpeech is frequent amongſt them. Croke Iuſtice. a Sheep- 
thief, and a ſtealer of ſheep, is all one in fignification, if one ſpeak theſe wo2ds to a: 
ther (S) Thou art an out- putter; theſe wozds will bear an action, in Weſtmerland, 
being there taken, and commonly known, to be a hozſe ſtealer; The Court all a- 
greed herein, chat the woꝛds, as they are laid, are actionable; If one ſaith to ano. 
ther, Thou art a cunning thiefe, theſe woꝛds are actionable, an ad jective wozd pye. 
ceeding of ( cunning ) will not apde the ſame, no moze hire in this pꝛincipall caſe, 
and the cuſtome of the Countrey is tobe obſerved. Dodderidge Iuſtice. this caſe 
hath been here adjudged, in an action upon the caſe fo; wozds being, Thou haſt 
ſtrained a Mare, adjudged co be actionable, becauſe the cuſtome of the Countrep, 
where the woꝛds were laid to be ſpoken, thoſe wozds, wore commonly taken, ſoꝛ 
ſtealing a Mare, and ſo the manner of the ſpeech , and the place where the wozds 
were ſpoken , is conſiderable; the whole Court agreed che wozds, as they are laid 


at, rr here to be ſpoken, to be actionable, and therefoze by che Rule of the Court, Judges 
tiffe. Piu ment was given fo che Platntiffe. 


Warraine Plaintiff, againſt Smith 
Defendant. 


Entred Paſch. 11. Fac. B. R. 
Rott. 2 88. 


An action of I an Action of Treſpaſs and ejectment, upon Non culp. pleaded a ſpeciall ver. 

treſpaſs and dict, was found, and argued at large by Councell on boch ſides , and at the laſt. 

ejectment. Termino Paſch. 13. Jac. argued by the Judges, and Judgement then given kozthe 
Defendant, as the ſame appeares at large. Coke 11. pars. fol. 66. 67. Magdalen 
Colledge Caſe. 


Note, that after feberall Arguments at the Barre in this caſe, and bekoze the 

Judges argued the ſame, oz delivered any opinion at all therein, Mountague the 

Kings Sergeant, moved the Court in this caſe, being a caſe of verp great conſe- 

quence, to have the ſame, by the Court to be adjourned, into the Exchequet Cham⸗ 

ver, to receive there a finall Judgement, upon the Arguments. of all the Judges. 

Where EK The Court denied to do this, Coke Chief Juſtice. This is derogatozp from the 
_— into: ancient o2der of che Common Law, exceptiũg in two caſes ; no caſc in Law, can be 
the Exche- ſhewed to be adjourned into the Exchequer Chamber, befoze Argument by the 
quer Cham- Judges, in the ſame Court, where the caaſe is hanging; and theſe two were. The 
ber, & where caſe of the Poſtnati, Calvins eaſe, 7. pars. fol. 1. and the Caſe of Suttons Hoſpital, 


at caſe, 10. pars. fol. 2 3. and no others; befoze Argument here, and difference in opinion, 


Coke 7 pars. by the Judges, oz agrement by the Judges; upon their differing in opinion, to ad- 
fol. 1. Cc. journ the ſame thit her, oꝛ by Tic of cer if it ſhould be otherwiſe, it would 

be bery much againſt the dignity of this Court, of which we are Judges, and as 

Judges, we otight to maintaine the dignity thereof, Dodderidge Juſtice, we are 

now made the pꝛoper Judges of this cauſe; and therefoze the ſame ought firſt to be 

Rules fer the Argued here, aud after argument by us, fo) cauſe of difficulty, we may then adjourn 
 adjourning of the ſame over into the Exchequer Chamber , but not befoze. The whole Court as 

caſes into rhe creep with bim herein, / Coke chief Juſtice,” Thele rules ore to be obſerved , fo2 
Exchequer the adjournment ofcaſes of difficultte , into the Exchequer Chamber. x. This 
Gramber. ought to pꝛoceed ex motione curiæ, but not of the party concerned, 2. This ought 
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to be, after argument, but not befoze and upon difference in their opinions, oz by 
Tut of erroz. 3. Chen che caſe is adjourned thither, if a Judge dies, the mat- 
ter foz this, is not to ſtap, but co pzoceeo; and if ons of tqe Judges have there argued, 
and afcerwards one of the'other Judges dies; the matter is not to tap, till another 
Judge be made, but the lame is to pꝛoceed, and a new Judge being made, he ig 
not then to argue; and ſo it was, in the cale of Suttons Yoſpitall Flemming chief 
uſtice, ægrotat, the other Judges did go on, in their Arguments, and if a Judge 
dies, after argument there begun, and befoze he hath orgued, (che party then whom 
it moſt concerns (gaudeat de bona Fortuna) and the puiſne judge, after made, Term. Paſch. 
is not to argue this caſe; and ſo the rule of the Court was, to have the lame argued 13 lac. B. R. 
here in this Court, the next terme, which accoꝛdingly was ſo done; ano in Termi- nag ring 
no Paſch. 13 lac. the ſame was argued by the Judges, and after very long argu- 3 ant; 8 


ment, the lame was ad judged koz che Defendant, and againſt the Plaiutitt. 
The Kins againſt Walter Thomas. 


_ | | | 

12 ee againſt Walter Thomas fot the killing of one George Conard an India 
tried at the Batre, by a Jury of Middleſex. Coke chief Juſtice, this triall ment for kil. 

here is publick, ut pæna ad-paucos, metus ad omnes perveneret, the Jeſutces have ling of con. 

much llandered our Common Law, in the caſe of crialls of offenders fo2 their lives, "** 

in the manner of thelr criall, in regaro that Counſell, and alſo Examination of Mit⸗ 

neſſes upon oath, is had, and admitted againſt a Delinquent : but a delinquent to 

bave no Counſcll to ſpeak foz him, noz to have anp Examination of TUit- 

yeſſes, upon Dath againſt him: in anſwer unto this. The Law of England, is a 

Law of Percy; the Judge, befoze whom the triall is, is to look unto the Indict⸗ 

ment, and to lee, that the ſame be ſound, and good in point of Law, che Judge oughe 

to be fo2 the King, and alſo fo2 the party indifferent; and it is karre better fo} a 

Pꝛiſoner to have a Judges opinion foz him, then many Counſelloꝛs at che Barre ; 

the Judges to habe a ſpect Ul care of the Indictment, and to ſee that the ſame be 

good iu all reſpects ; and that Juſtice be done to the party. As foz directions to the 

Fury, in caſe of murder, grounded upan fozmer malice, it is verp clear, and ſo it is 

adjudged, in Plowdens Commentaries, thatif two men fall out, malice be- 

foze, is not any thing materiall fo the Jury to enquire , but the ſubſequent matter 

(S) who began the affrap ; fo that che killing map be murder, in either of them, and 

it he be killed, who offered the fit wzong; pet it may be murder in the other, who 

killed him; and the lubſequent beginning not materiall , Tbe Jury went together, 

and returning, gave up their verdict, and found the Pꝛiſoner guilty of man laugh. 

ter, who then p2aped to have the benefit ol his Clergy, which was granted unto him, 8 

being Pſalm. 3 1. verſ. 14. Libera me a ſanguinibus Domine. Croke Juſtice , thi ee 

ought to be fo between man, and man, (S) homo homini Deus, ſed non homo ho- 1 Ele. cap. 

mini Lupus. Coke chief Iuſtice, By the Statute of 18 Eliz. cap. 7. wee map 7. 

impꝛiſon ſuch an offender fo; one peare, and to have him kept in ſalva & arcta Clergy al. 

cuſtodia, without baile , oz mainpꝛiſe; accozding to this, the Court allowed bim his 8 

Clergie, but impꝛiſoned him foz balfa year, there co continue without baile, oz main - year with. 

paize, and alſo during that time; co be kept, in ſalva & arcta cuſtodia, and this foz our baile and 

the odiouſneſle of the fact; foz that he is, vir ſanguinis, the Court alſo, in their di- che good be, 

ſcretisn, did binde him to his good behaviour afterwards. haviour, 
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T he Caſe of Small, a Priſoner in 
the Marſhalfie. 


„„ "DMA 


Touching the i wr Upon a motion made in Toure, to have ſome red2cſs, in the Pꝛiſon 
regulating of of the Marſhalſie, foz the governing of the Pziloners there being in Trecu- 
the Priſon of tion, who having ſo great liberty there in thepziſon, and in continuall going abzoad 

dy Bail and Baſton, ſo that they will lie there,conſume their eſtatcs,and not pay their 

Crevitozs ; andtherefoze, fo; the redzeſs of ſo great a miſchief, the Court was 

mover to have them there kept, in ſalva, & in arcta Cuſtodia, and not to be ſuf- 

feredto habe there ſo great liberty, and ſo by this wap they may be enfozced to pap 

their Devts, and fo to phocure their libetty and Enlargement. Coke chief Juſtice, 
Seatute of by the Statute of 1 R. 2. cap. 12. Hꝛiſoners, ſub Cuſtodia, are not to go out of 
1. R. 2. c. 12. the Pꝛiſon by Bail and Baſton, unleſs it be by the Commandment of the King, oz 
by the Kings Mit, oz by che agreement of the parties, and not otberwiſe, oz in 
any other manner; and ſych kinve of liberty given unto chem by their Keeper, with- 
out anp ſuch fozmer Marrant, is clearly an Eſcape in Law ; and as fo2 the Rule 
there, J willnever give anpalowance unto this, foz that delicatus debitor, eſc 
odioſus in lege: But hereafter we will conifine them to be ſub ferris in arcta Cu- 
ſtodia, and thts will be a means to make them to pay their Debes, and co the Coun- 
ſel which mave this motion. Coke Chief Juſticeſsid. You ſhall have the efiect of 
your motion, and it ſdUl be well done of you fo2co adviſe pour Clyent to bꝛing an 
Action of Debe upon 5 8 againſt the Marſpal, and pou ſhall have Juſtice, 
koz this is a clear Eſcape in Law. 


Sprim Plaintiff, againſt Hicks 
Dfendant. 


A Writ of Er- 1338 of Erroz to reverſe a Judgement. given in the C. B. in a Tit of 

tor torererſe 1 Aunuitpthere Hought : The Erroz aſsigned was, chat where a Renc-charge 

a Indgement Was grunted tothe Wiaintiff, there he bzougbe a Uizit of Annuity, ans in his 

in the C. B. in Deribrition voch count, ct a Rent · charge granted unto him, and concludes, by 

Ae“ Fozce df which, de was ſoiled in his Demmin as of Free-hold, ſo that the queſtion 

Y- . 4s, Mherhevthis Declaration be govd 0} not, and whether this be any election 

made by dim to have thisas a Rent-charge 02 not. Coke 5 ogy that 

' the Derkatatiou ts good, and that this is no Elcetion to have this as a Rent⸗ 

tbarge; und 0 chis pircpoſe, there was a Cale adjudged between Ward and 

PFalwood , "where Leſſee fa others life granted a Rent-charge foz bis own 

Ute, the&\ be fo} Whole life the Leaſs was made, dien: It was adzudged, thet 

the Ghatitee here map have a Mit ul Tunuſcy, and this here fo; necelsitp, becauſe 

that there was no other remedy here ſoz bim; and that by the death of him, fo2 whoſe 

life the Leaſe was made, the Gant remains to charge bis perſon in a Tit of Au- 

nuity, but the Rent · charge as to charge the Land, is determined, becauſe the E- 

ſtate which the Gꝛantez had in the Land is bythis death determined: In the pzin- 

tipal Caſe here, the Gzantee ſhall habe Election to ha ve this as a Rent⸗ charge, oz 

3.6. Dyer n an annuity; this appears by 3 E. 6. Dyer, fol. 65. placito 1. 6 Eliz, Dyer, 
fol. 65. (Fc. 5 : ; | 

fol. #27. placito 43. where in 3 E. 6. the lame Exception is taken to the Count 

N ; and 
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and 11 Eliz. Dyer, fol. 281. placito 17,18,19. touching the point of Election: 11 Eliz.Dyer, 
Pere inthis principal Cale, this was a Renc-charge, but by bzinging of this Tit fol. 28 1. Oc. 
of Annuttp, he hath now changed this, and hath mace it an Annulty: Then, as 
to his falſe concluſlon, (S.) That be was ſeized in his demeſu, os of Frec+hold, in 

which he miitook the Law; this his miſtake (hall not hurt hin, noz make his De- 

claration vicious, as if one pleads an Eſtate cail, and conclude vitute cujus, he 
was leiſed in Fee, this ſhall nor make his fozmer plea co be bad, becauſe he hath 

miſtaken the Law in his concluſton : Ju this pꝛinc ipal Caſe, the clatm which he 
made to be leized of this in his demeſn, as of Free · hold, is no claim at all in Law, 

noꝛ pet aup election, this being but a kalſe claim, he having miſtaken the Law: Jf 

one in ſuch a Caſe, after ſach a grant made unto him, and befoze auy Elcction 

made, doth purchaſe parcel of the Land, out of which che Rent was to iſſue, this 

Rent now by this Pur chaſe is quite gone, becauſe that prima facie, the Law ſaith, 

that this was a Rent-charge ; in Flowdens Commentaries, fol. 234. lu the L od Plowdens 
Barkleys Caſe, the third Exception to the pleading there; It a man pleads a gif. Commenta- 
in Tail, and concludes virtute cujus he was ſeized in Fee, this concluſion being Oc. 
falſe, and but the falſe (uppsſal of the party, in which he bath miſtaken che Law; 
this (hall not make his firſt plea to be vicions,(which the whole Court agreed) Croke 
Iuſtice. If aman grants a Rent-charge out of Land, which be hach by a de- 
feaſable Title: Pꝛoviſo, ehat he ſhall not charge his perſon, this is a void Pꝛo- 
- vilo, becauſe the Gzantee hath no other remedy to have this, but by charging of his 
perſon ina Tlitof Annuitp, if the Land ſhould be evicted, which was agreed un: 
to by the whole Court) and ſo it ſhall be alſo in all caſes of neceſsity. Coke chief 
Juſtice. And the whole Court agreed clearfp,that the Declaration here was good, juggement 
chat the Judgement was well given in the C. B. and is not errontous, and there- aifcmed. 
foze by the Rule of the Court, Judgement was affirmed. 


* : 


Ewer Plaintiff, againſt Chamberlain 
Defendant. | 


Ota, That in this Caſe a TT)ic of Erro; was byought in the Trchequer- A wrirofTc- 
Chamber, by Ewer, to reverſe a Judgement given here againſt him fo2 ror in che Ex- 
Chamberlain, and a Certiorare granted to remove the Recozd; The Error was, —_— 
that in the Declaration on the File, mention is there made of ſix Cloſes, in the i 
Roul but onely thee Cloſes. Yelverton moved the Court to have this amended, 
and in de to agree with the Roul : Damages given but fox thzee, the Bill is the 
foundation, and the Judgement is ta be given upon this. Coke chief Iuſtice. The 
Judgement is to be given upon the nt, this being the foundation of ebe Ozigi- 
nal: Ik be aſſigned bzeach of Covenant in fix Cloſes, and concludes but in thꝛee, 
bow can we here amend this; this matter, if it be ſo, is not here amendable, pet 
it is true, chat ſometimes we may well amend che Declaration by the Bill. Dod- 
deridge Juſtice. The Bill here is in Covenant foz a bꝛeach in thꝛee Cloſes, and 
in the cancluſian it is & ſic; be aſsigns the bl each in (ix, this is to be amended. 
Coke chief luſtice. If this be ſo, then it is but ſurpluſage, and ſono neen of an 
amendment. Dadderidge Juſtice. Fozgetfulneſs of the Clerk, who millakes 
bimſelt᷑ in ſuming up in the que ia toto ſeattingunt; this miffake is amendable, 
gud ſhall nat pjejuvice the party. Coke chief Iuſtice, and the whole Court a- 
greed herein - The Rule of the Court in this Caſe was, that if this be ameuvable, og ns _ 


the Judges in the Exchequer are to direct the amendment ok it. mendmenc. 
T 2 | | Croferd 
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Croford Plaintiffe , againſt Bliſje 
Defendant. 


IN en Action upon the Caſe fo; wozds, by the Defendant ſpoken of the Plain, 
An ow tiff to another, who firſt ſatd unto him, Ik it had not becn foz ſuch a mans 
— words. Dath (meaning the Plaintiff) at ſuch a Court Baron, had not been caſt; Upon 
this, the Defendant laid unto him, 1 marvel, that you being a wife man, will 

marry your Daughtee to ſuch a forſworn man (meauing the Wlaintitf) fo theſe 

wo2ds an Action bought, and upon Non culp. pleaded, a verdict was found fo? 

the PIlaintiff. Tho: Crew moved the C: urt in Arreſt of Judgement, that chele 

wozos were not Actionable, che rule and difference in Lab in ſuch Tales, is this, 

Ik one calls another a perjur'd man, theſe wozds are actionahle, and it ſhall be in- 

tended that the lame was in a Court of Julice, and to have a neceſlarp reference 

unto this; but fox thele wozds, Fozlwozn fellow, no Action lies; but if theſe had 

reference to a Judicial Court, they are then held to be Ac tionable, and this is the 

general difference in Law, touching theſe and the like wozds: Pnt bere it doth not ap- 

peac, by anp thing chat is ſhewed, that there was any cauſe to keep a Court Baron, 

and if n3 Toure, then it is na other, but to call ene generally a foz{wozn fellow: 

Mere it is lam, In Curia Batonis ſocæ domini regis, apud Sommercotes, and doth 

not ſap, apud ſocam prixdiftam. Coke chief Juſtice. This ts not good; fo; - 

ſwearing ia a Court amounts unto per jury; but there, ik he fazxſwear himſelf, in 

a matter not material, he is not to be puniſhed for perjury, becariſe iu a matter im · 

pertinent to the J\ſue,and ſo no party is by this grieved, &tberefoze he which will 

havebenefit by an Action foz ſlanderous wozds fo Perjury(ſaping that he was per- 

jur's) be ought certatn!yto ſhewthis td be in a Court, and in a matter pertinent to 

che Mue; allo if the wozds were, that he was kozlwozn, dando evidentiam ad 

exitum, this is good; and ſo if. in a judicial Court foz\wozn, this doth amount un- 

co per jury; but if no Court, then the ſame is coram non judice ; and ſs becauſe 

it was not here certainly laid to be within the Soake ; the Conrt was all clear of 

| opinion that the ſame was not good. Coke chief Iuſtice. Non refert quid no- 

| Brafton. tum fic judici, fi notum non ſit in ſorma judicii, as Bracton obſerveth; and ſo the 
Iudgement whole Court was clear of Opinion, that the Declaration here was not good, and 


— © "ay therefoze the Rule of che Court was, Quod quærens nil capiat per Billam. 


May Plaintiff, againſt Gilbert 
| Defendant. 


= 12 a Mohibition, the Cale appeared to be this: The Dekendant did p2efcr 

A Prohibition ** a Libel befoze the Biſhop of London, in the Conüney Court, and this was 
* _-fo2aSeatin the Church; ſentence there paſſed ag ainſt the Defendant and his TWlit- 
neſſes, and upon this Sentence they appealed unto the Arches. Dyar moved the 

Court foz a P2ohibigion, in regard che title to the ſaid Seat oꝛ Pew, was ground · 

ed upon a Peſcripion z The Court anſwered, Me may determine this point up 

on the Canon Law, if chey map appeal; But as fo} che title, we are not here to 

| meddle 


— — 
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medole with it, this being koz a ſeat in the Church. Haughton Jullice. This 
diſpoſition of Pews in the Church, belongs ok right tothe ozder and dilcretion of 

the Ozoinarp; and to this purpoſe is the Caſe in 8 H. 7. fol 12. and Sir William 3 + tin 
Halls Czſe againſt Ellice. Dodderidge luſtice. J moved this Cale in the =. 
of C. B. and it was foz a Seat tn the Church: Aa Q.tion there bzought oz vi. 
ſturbance, and J there cited, Halls Cale; and 9 E. 4. fol. 14. the Caſe of the 9 8.4. fol,14. 
Gzave-Stzne and Coat-Armoz ; loz the taking of which, an Action of Trelpaſs 

lies at the common Law, aud th:rcfoze by the ſame rcaſon an action of Trcipaſs 

ſhould lie, fo} ſuch a diſturbance in a Seat in the Church; but there the Judges diy 

all of them lap, that they would not m:ddle with the dectoing ok ſuch controvirſics 

fo (eats in the Church, vut would leave the lame ta them, to whom moze pzoperip it 

belonged, Croke Juſtice. Halls Caſe was this, where a man did build au en- 

tire Ile in the Church, and was at continual charge to repair it; if he be diſturbev 

in the uſe ak this, he ſhall fo2 this viſturbance have bis remedy at the Common Law, 

and ſo it hath been adjudgad ; but the Judges all ſa:d, Te are not here to meddle 

with ſeats in the Church. Dodderidge Iuſtice. This appeal here is like unto 

a Mut of Erroz at the Common Law; but it doth differ in this, by the Appcal 

the firſk Sentence oz Judgement is ſuſpended, but afier a TU11t of Erroz bzought, 

the firſt Judgement ſill remains until it be reverſed ; and this reviewing in this 

manner, is like unto an attaint at the Common Law. Coke chief luſtice. It 

was Pims Caſe in the C. B. and 8 HF. 7. fol. 12. that the Eccleſiaſtical Court 8 H.. fol. 1 5; 
have Juriſdiction and power co diſpoſe of Pews and Seats in the Church; but G. 

if there be an Ile, built by a Gentleman, oz by a Nobleman, and he hath uſed to 

bury there, and there hath his Enſigns of H9no?, as a Gzive: Stone, Coat⸗armoz, 

02 the like, which belongs not unto the Parlon; if be cake them, the Deir map 

well have an Action of Treſpaſs : Other wile it is, where the ſame is repaircd at 

the common charge of the Pariſh, there they have tbe diſpoſing of them: Ellice 

and Halls Caſe remembzed, a Kencifh Tale, there the Seat was repaired by him, 

and was belonging to his capital Meſſuage, by Pꝛeſcription, and fo triable at the 

Common Law: And ſo where the Caſe is ſpecial, that the party doth wholly and 

ſolely repair che ſame, in ſuch a Caſe, if a Suit be there concerning ſuch a Seat, 

a Prohibition well lieth, but nototherwiſe : But ik a Noble man comes co dwell _ 

za the Countrey, he is now within the ſoleo2der and diſpoſe of the O pdinary, fo | 
his New and Seat inthe Church; and upon the fo2mer difference was Pims Caſe Prohibition 
ad udged in the C. B. in this pꝛincipal Caſe, a Pꝛohibition was denped by che — A 


whole Court. 


March Plaintiff, againſt Brace ; 54, 
Defendant. 


12 an Action of Debt fs2 Rent, the Plaintiff declares upon a Leaſe fog years, An Action 
I made unto him, 1 Tac. rendzing rent, and to rent behinde ; the Action bought, 2 _—_ for 
the Defendant pleads in Bar, confeſſerh the Leaſe made unto him, in manner as 
the Plaintiff had ſet fozth, but pleads further, that after this Leale thus made un 
to him, and befoze the Action bꝛought, he aſſigned his Leaſe over to one Collins, 
and that after this Aſſignment, fo2 rent which afterwards grew due, che Plaintiff 

being the Leſſo2, had received his Rent of Collins the Aſſignee ; and ſo by this his 
acceptance of the rent of the Aſſignee, he had now taken him fo2 his Tenant, and ſo 
demands the Tudgecthencof the Court, TUhether after this his acceptance cf the 
rent of his Aſſignee, this Action will lie againſt him foz this rent; upon this Plca 
in Bar, the Plaintiff temurs in Law : The queſtion being onely this, . 

5 . 
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8 by chis acceptance of the Rent of the Allignee, having no particular notice given 


to him of this Aſſignmeur, (hall be ſaid to be an acceptance of him as of his Rent. 
oz as the Rent of the firſt Leſſee by his hands, and as his ſer vant oz Bally ; aud 
whether any notice be here requiſice to be given to the Plaintiff, the L eſſoꝛ of this 
Alsigument, oz not; and if notice be requiſice to bt given, whether then this accept⸗ 
ance of the rent bythe Plaintiff,of Collins the Alsig nee, be not a ſufſicient notice in 
it ſelf ok this Aſsignment : It was urged foz the Plaintiff, that the Bar here is 
not good, and that the Action here is well bꝛougbt, fo2 that particular notice oughc 
here to have been given to the Plaintiff of this Alsigument, and then he might 
hav? had his Election, whether to have bꝛought his Action foz his rent againſt the 


Allignee, oz againſt his firſt Leſlee, foz without ſuch notice given, che Plainciff 


might be at a verp great pꝛejudice, for that his Leſſee mighe aſſign his Leaſe over 
unto a Beggar, to one altogether unable co pay his Rent ; but habing notice gi. 
ven him ok the alsignment, he might then have had time co have made enquiry of 
his ability, befoze he received any Rent of bim; and if upon ſuch inquiry be found 
him unable co pay his rent, he might then stal keep him to his fozmer Tenant, and 
where notice is co be given, and where not, appears, Coke 3 pars, fol. 64, 65. in 


Pennants Cale, where many Caſes are put to this purpoſe, together with the 


Term. Mich. 
10 Iac, B. R. 


Coke 3 pars, 
fol. 24. c. 


41 Eliz.C, B. 
Rot. 2485. 


great inconvenience that map happen to the Leſſoz, foz want ot notice of the Al- 
ligament of hi: Lefſee; and allo in a Taſe adjudged here in this Court, Termin. 
Mich. 10 lac. where Sir Francis Ventris was Plaintiff againſt Goodcheap Deo» 


kendant, in an Action of Covenant, where the termoz did Covenant fo2 to repair 


the Houle leaſcd unto bim; the Leſſce alsigns his term, the houſe became ruinous, 
the Plaintiff bzought his Action of Covenant againſt the Defendant his Leſlce, 
after his Alignment, the Dekendant pleaded the Aſſignment, befoze which the 
Houle was not ruinous, and pleads alſo an acceptance of the Rent afterwards of 


the Aſſignee. Judgement was here given foz the Plaintiff, againff the Defendane 


the firſt Leſſee ; and to this purpoſe is 25 H,8. Brooks Caſes, fol. 16. placito 74. 
Foz the Oetendant it was urged, that the Bar of the Defendanc was good, and 
that the Plaintiffs Action here did not lie againſt the Defendant ; and foz this was 
cited 41 E. 3. fol. 25, 26. the Countce de Staffords Caſe, of Lozd and Tenane 
compared unto this Caſe ; and 22 E. 4. fol. 36. Brook tit. Avowry, placito 110. 
Tf there be Lozd and Tenanc, the Tenave makes a Feoffment in Fee, the Logo 
is not bound to accept of the Feoffee foz his Tcnaut, befoze- notice to 
him givea of the Feoffment, and tender of the arrearages; but when the 
Lozd will accept of the Feoffee fo; his Tenant, befoze notice and tender of the 
arrearages, by this he ſhall loſe his arreatages : And if notice be requiſice here in 
this caſe, the acceptance of the Rent here by him is ſufficient notice, Coke 3 pars, 
fol. 24. in Walkers Caſe, Marrow and 7urpins Caſe cited, which was, Paſch. 
41 Eliz. in the C. B. Rott. 2485. where in an Action af Debt fo2 Renc, againſt 
an Adminiſtratoz of a Termoz; who pleads an Aſsignment ok all his term, of 
which the Plaintitf had notice, and accepted of the rent by the hands of the Aſ- 
ſignee, due at a dap akter the alsignment; upon this Plea the Pleintiff demurred 


in Law, and the lame was adjudged agatuſt him, becauſe the pjivity of contract, 


as tothe Action ok debt, was determined by che death of the Leſſee : Aud it was 


there alfo held, chot if the Leſſee aſgigns over his Eſtate, the Leſſoz map charge 


the Leſſee, o2 the Uſſignee at his Election; and therefoze if the Leſſoz accepts the 
rent of the Aſsignee, he hath bp this acceptance determined his Election, and cau- 
not have an Action of debt againſt the Leſſee afcerwards, fo2 a rent due after the 


Alsigument, no moze theu if the Lozdonce accepts his rent of the Feoffee, he wall 


not afterwards avow upon the Feoffoz. Dodderidge Juſtice. Ik the Leſſo? 


do once allow of the Aſſignee, fog a termoꝛ, be cannot afterwards reſoꝛt unto his 


firſt Leſſee, to recover of him the rent behinve, by an Action of debt: It is here 


tobe conſidered of, touching this payment aud acceptance of the rencof the Aſſigne, 


whether by this he doth take luffictent notice of the Aſpignment, as in Wes 


r 
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Cale Coke 3. pars. betoꝛe cemembꝛed, it the Leſloz takes notice of this, and accepts Coke 3 pars, 
che Rent of vum, he ſþall not reloze after to his firſt Leſſee, if the Lozd accepts rem lers caſe. 
of the feoffee, he is by this barredof his arreavages ; but here ic is Objected, ans 
ſaid, that he received of Collins ( who was the aliguee, but not ſa expꝛeſſed to be,) 
ſo much, pro redditu prædicto, and that if he had not any notice of the aſſignment, 
this payment is in jungement ot Law, the payment of the firſt Leſſee , and that by 
the hands of Collins, as his ſervant, but not of Collins, as the aſsignee, but as to 
this, and which makes the matter very clear, it is here pleaded , that he accepted 
this rent, of Collins, and that pro redditu de Collins; and ſe by this it appeares 
fully, that he took notice, of che aſſignment made unto him: and then, he cannot re« 
ſozt , fo2 bis rent, unto his firſt L ellee again, but without notice of the aſſignmentc,ct- 
ther given to him, oz taken by him, the acceptance of the rent, makes nothing at all 
in the caſe. The Court inclined to be of opinion, that by this acceptance, he did 
take notice of the aſsignment, and then cleerlp, by che whole Court, he cannot alter · 
wards ri ſozt unto his firlt L eſſee again, the Defendant to have his rent of bim; fo2 
that in his Declaration here, he doth count upon a Leaſe by him made unto the De» 
lendant, rendzing rent; the deſendane in his Barre doth confeſſe the Leaſe, but 
pleads further, that he hav afterwards aſsigned over this his Leaſe unto Collins. 
and that after this aſlignment thus made, he had accepted the rent of Collins, (S) fo 
much. pro redditu prædicto, and that afcer this acceptance, he bzought this his A- „ 
ction of debt, againſt him, oz rent due, at another day. The Court was cleer of 
Opinion, that this plea in barre, by the defendant was good, and that the Platn- 
tifke, after this his acceprauce of che rent of Collins the Aſſignee , could. not reſozt ne Jog. 
unto his delt Leſſee co recover big rent behind againſt him; and therefoze the Rule Comt upainn 
of the Court was, that if the Plaintiſle, by a dap co him given, div not (bew better che Plaiaciff, 
cauſe to ſatisfy the Court in this matter, then Judgement to be given fo2 the defen- 
dant, & quodquerens Nil capiat per Billam. 5 | 
Nota, ibat atterwards (S) Terminum, Hillar. 1 1 Tae. B. R. this matter was mo- 2} 
ved again, aud argued by Counſellof both ſides. Coke chief Tuſtice, then veman- Tat, 
ded, whether this Action of Debt, now bzought againſt che defendanc, was foi tent (re. 
due afterthe alignment, 02 not ? anſwer to this was made, chat it was foz rent due 
after the aſſignment. Coke chief Iuſtice. It is then a very plain, and clear caſe, that 
the Barre here is good, after the leaſe made, the Leſlee is chargable, by reaſon 
both of the pꝛivitit ot Slate, and of contrace, which pꝛtpitꝑ of is now gone, 
by the alligument, but the p2ivity of Contracttili remains and che Leſſoz may take 
the one 02 the other fox his tenant, but when the Leſſoz, after the aſſignment , bath 
accepted the rent, then due of the allignee, this is a good Barre now unto him, 
from reſorting again unto his firſt Leſſee ; and this plea in barre here, by the De- - 
fendant, being good co a common intent, is good, and this is pzoved by Walkers Walters cate: 
caſe, befoze rememb1ed, g as co the notice, whether to be given oz not, if this ſhould 
be matertall , the ſame ought to come on the Plaintiffs ſive, to be allevged; but the 
acceptance of the Rent by the Plaintiff, here of che Aſſignee, is allo a ſifficienc no- 
tice of the aſſignment, if notice de requiſite. Af there be Lozd, and cenant, and the 
tenant dpes without heire, an Abatoz intrudes, and makes a feoffinenc in kee, the 
Lom accepts Rent of the Feoffee, by this his acceptance he ſhall be barred of his 
eſcheat,this pzincipall caſe here, is a common taſe, and very clear, and that the harte 
of che Dekendant⸗ here is cleerly good; that che Plaintiff hach miſtaken hiwſelf he! 
tn bzinging this Action againſt the Defendant his firſt Leſſee, foz tent due af 
algignment,and alter his acceptance of rent, ot the Alsigue,which.is  lutficient no- 
_ tice in Law, by bim taken of che alligument,and (oJuvgement ought to be given a- 
gainf bim. Dod. Iuſt. tbis ppibity of contract, berween the Leſloz and his Leſſee, 
map he ſeveral wayes deterwined,as by death, oꝛ by the acceptance ofthe rent of the 
Alignee, as here in this mincipall caſe, and ſo the Court cleer of optuiop , that 
no ſpectall notice onght here to be given to the Plainciffe , of che alligument, his ac- 
ceptanee is aſufficient notice ofthe ſame, taken by him che accepcance of at” 
| 4 
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heire of the Diſſciſoz, oz ok his Feoffee,ſhall barre the Lozd of bis eſcheare , as ap- 
pears by 7 E.6. Brokes caſes, fol. 94. placito 433 · the paivicy of contract is de. 
termined by oeath in this pꝛincipal caſe by the Plaintiffs acceptance of his rent, of che 
Judgement allignee; the Defenvant the firſt Leſſee is by this freed, and diſcharged ; the barre 
for the De- here is cieerip good, the action not well bzoughe againſt the Defendant : and ſa 


—.— a7 Judgement was given ko2 the Defendant , & quod querens Nil capiat per Bil- 
am. | „ 


Buſt Plaintiff, againſt Vadſeworth 
Defendant. 


N an Action of Debt, bꝛought againft the Defendant, upon a Bill made at Han- 

An action of * brough, in the Low- countreys, which was to pay 67.1. at Hanbrough, the 
debt, upon a Plaintiffe bzings an Action of Debt here in this Court, foz 56. J. the 
N Dekendant demands Oier of the Bill, and ſa demurres in Law upon the Declarati. 
% anz foz che variance between the Bill, and the Declaration, Dodderidge luſtice. the 
Plaintiff here ought to have demanded his money in Hanbrough,a man be bound to 

pay ſo much money in Dolloꝛs, 02 u French o Spanniſh money, he onght to make 

dis demand atcoꝛdingly, & 21 E. 4 fol.38. Jn Dette the Plaintiff counts upon a 


9 E.. Bill, by which the Defendant was bound to the Plaintiffe, in 20. I. Flemmiſh, any 


SIO all the Bill was unitten in Flemmiſh, dated octavo die Decembris Lxx. octavo, 


s interleſſant Domini Mcccc. as the uſage was amongſt Merchants; and the 
- Platoriff declares, and names the place, pear and day, "when che Obligation was 


made, and delivered; the Defendant there demanded Judgement of the Court o: 


the variance between the Count, and the Obligation. In this pꝛincipall caſe, the 
Court agreed, that the Plaintiffs demand ought to have been accozdiug to bis Bill, 


the Rule of the Court was, Quod querreus Nil capiat per Billam. 


Bromne Plaintiff, againſt Craſhaw 
Defendant. 


A prohibiricn 
. 7 


pf luch a one fuß 
Starute of 
8. Jas. cap · 3. "ts to 


and having not here ſo done, foꝭ this cauſe, Judgement was given againſt him, and 


& a; 
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foze bp the Rule of the Court, the Ppobibition was diſallowed, (the ſuggeſtion, be. 


ing undulp pꝛoved) and a Conſultation was granted. A conſutati- 


on granted. 


The Atourney Generall for the 1 No, 
againſt Hugh Griffith, and Hugh 
Holland, & Al. 


Ota, that divers Recuſants in Middleſex were bought to the Barre to take Rgecuſants ar 

the Dath of Allegeance, which was tendred unto them. Coke chict Iuſtice, the Barre co 

the Oath of Allegiance, ſequitur perſonam, non locum, and any Juſtice of Peace, take the Oath 

map minikker this, ther is allegeance in ore, and in corde alſo. In the taking of Allegiance. 

this Oath, Salus populi ſuprema Lex; this City of London, it is Cor regni, and 

in ancient time. the Tit was uſed, De leproſo amovendo, to; fear of infecting of 

the body; and ſuch its are now very requilite to remove pou , fo} pou infect the 

foul , which is much moze dangerous, in the Book of Aſſi ſes, anno 30. fol. 177, ?, erer aeg 

placito 19. Sir Thomas De Seton, bzought an Action, De ſcandalis magnatum, 8 as 

againſt Lucie, whs was the wife of one C. & ſhewes, that he being one of the Kings ' 

Juſtices ; pet the Defendanc, in the pzeſence of the Treaſurer, and of the Barons 

ofche Exchequo}, did openly call him Traitor, Fellon, and Robber, a tort, and in 

deſpight ol the King, and in flander of the Court, and to his dammages of 1 coo. l. 

fo2 which he pꝛaped remedy; the Defendant b2ought a Bull from Rome, from the 

Pope, foz to diſable the Plaintiffe, thereby pꝛobing the Plaintiff co be excommuni⸗ 

cated;this was held Treaſon inthe time of King E. 1. a fortiori: here fo2 you to E 7 

diſable the King, we are here Juſtices of the Peace of Middleſex,and becauſe you 

refuſe to take the Dach of Allegeance , pou ate to be committed to the Pꝛiſon ot the 

Mat ſhalſey, to be tryed atthe Dellions ; pou would make the Riug, to be tenant at 

will of bis Czown, and of bis Land; this is of dangerous conſequence to all; upon 

chis, Wrighter, a Recuſant in Eſſex, took the Dath, in Court, and was to finde ene, 

lureties fo2 his good behaviour, Coke chief Iuſtice, by the Statute of 3. Tac. cap. ſound "Lag 

5 - every Recuſaut convict, is to be excommunicated; and therefoze in my Circuit, ties. 

J do not admit of them foz witneſſes, between party aud partp, they being no com- Stat. of 3. Iac. 

petent wieneſles; and therefoze, pou being co lind ſuerties, fo2 the good 1 8 ö | 

behaviour, we will not take Popiſh Recuſants faz pour ſuerties , Wrighter conrick co be 

was boundt o his good behaviour, the Bond, 200.1. Upon this, divers other Re- excommuni. 

cuſants,being then pꝛeſent.did take the lai Dath of Allegeauce in Court, (S) Hugh cated 

Griffeth and Hugh Holland, and found ſuerties fog their good behaviour , Coke Se eee, 

chief Juſtice; All convicted Recuſancs ought to depart out of London, and are not a. Fog ere 

to inhabit within 10. miles of London, and they which do now dwell in London, are and found 

to have convenient time co remove their habitations. Croke Iuſtice. co the Re- ſuerties. 

tulants, ſap not now to pour ſelves, juravi lingua, mentem injuratam habeo. er 46" 1 
Mey 8 allo being pꝛeſent in Court, took the Dath, and found luerties. Coke hens 

chief Iuſtice. - 5 


Leges communes, fi ne ſcit, fæmina, miles, 
Clericus, & cultor, parſit ſibi judex, & ultor. 


Divers other Retuſants, then pꝛeſent, took the Dath in Court, and found ſuer⸗ 
ties fo their good behaviour. Coke chief Iuſtiee, melius eſt recurrere, quam ma- 
le currere. Ligearia, eſt quaſi leges eſſentia. Coke chief Iuſtice. To the Re- 
culants then pꝛeſent in Court, ſaid, Me W 28 the King, * the 
| | 7 any 
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Land on our ſive, alſo we have here dealt verp favourably wich you, and not in aub 
rigozous manner; foz we map by the Law of the Land, attach every one of vou by 
Starof's Jas. , Wait, De excommunicato capiende, being vy the Statute of 3 Jac, capite, 5. 
Py excommunicated, being convicted, bu! we have here taken a mote favourable courſe 

with pou, (S) 8nely to binde you,to your good behaviour, and to cake of pou ſuffici- 
ent ſuerties, fo pour perfozmance hereof , and i afterwards pou doe net confoʒme 

pour ſelves, accozding to the Lawes of tbe Land, then we will deal with pou accoz: 
ding to the rigoꝛ ofthe Law, by Mzits of Excommunicato capiendo, fog it ſhall be 
better, aud far ſafer to have pou ro lie in Ptilon, then to be at large, and not to con⸗ 
fozm pour ſelves , the whole Court agreed with him herein. 


Dorrington Plaintiff , againſt Waller 
Defendant. 5 


| Nan Action of Debt, brought by the Blaintiffe, as Executoz, upon a bond of 
An Addon 200. |. upon Oicr demandedof the condition, by which it appeared, the payment 
of, Debt oon to be made within two dates after the date of the Bond, (but uo ſum at all named 
in the condition to be paid. 1. The Plaintiff declares upon a bond to pay ſo much, 

cum inde requiſitus fuit ; upon Nil debit pleaded, a verdict was found foz che 

Plaiatiffe. It was moved fo2 che Defenant, in Arreft of Judgement, that the De- 

claration here was not good; fo} this variance, no ſum at all being named in che ccu- 


dition of the bond, to be patd, Coke chief Iuſtice, ifthisbe ſo, che ſame is a ma. | 


teriall variance, it no lum be mentioned in the Condition of the bond, then the bond 

is ſingle , and without condition, and being bound to pap ſo much upon a ſingle 

bond, and no dap ſet down in the bond fo2 the payment chereof, then he is co pay the 

ſame upon requeſt. And lo in this caſe, tftt be ſo, the Declaration is good, and up- 

on examination of this, it appeared to the Court, chat no ſumme was ſpecifted in the 

condition, and therefoze by che opinion of the whole Court, che Obligation is ſingle, 

aud ſo the ſame ought to be paid upon requeſt. And ſo by the opinion of che whole 

udgewent Court, the Declaration bere is good, and that ſo Judgement ought to be given fo} 

ee the Plaintiff, and acco2dingly,by the Rule of che Court, Judgement was encred fo; 
ui. G. the Plaintiff, beit Execution to ſtay till the next terme. 


Bedo Plaintiff, againſt Piper 
Defendant. 


3 N an Action of Debt upon a Bond; the Action laid in Hereſordſhire, upon Nil 
of debr. a * debit pleaded, the Plaintiffe had a verdict , Judgement and Execution, and a 
Writ of exe- (it to leavy execution, was directed to a Sheriffe in Wales, of the County of 
cution to the Radnor : who did not execute this Wit but made this return to the Court, quod 
—_— of brevedomini regis, there non cutrit, the queſtion was , whether this was a good 
Sut. of 27,H. keturn, 02 not, and herein it was taken into conſideration, whether Waits of execu- 
. ap. 26. tion might go into Radnorſhire, ag this caſe was, oz not. Je was urged that 
Plowdens ſuch a Mit ſhould well go into ales, fo2 that the Deatute of 27 H. 8. capite 26. 
Commenta* hy wylchRatite, Wales and England are armexev, and made one, and lo is it in 


dec. Stradlingand Morgans caſe in | owdens Commentaries, fol. 200. in the "_ 
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to the third matter there moved in Arreſt ol Judgement. Coke chief Iuſtice. be- 

foze the ſtatute of 27 H. 8. capite 26. ſome doubt might have been made of this; 

but this ſtatute hath now made the matter very clecr, and put this out of queſtion ; 

which might have been befoze queſtionable , and as touching this matter, there is a 

good cale, in Mich. 13. E. 3, Fitz. title Iuriſdiction placito 23. in a Writ of Co- Mich 13. E 

ſinage, and demands the Caſtle of R. and the comote of I, Anſwer was made, that 3 G. 

the Caſtle is in Wales, where the Kings Tit did not tun, and it is there ſaid by 

Parniog;that there are three things, that give Juriſdiction to the Court here. 1. Be⸗ 

cauſe the Wlzic Oziginall, was directed to the Sheriffe cf Herefordſhire , who 

witnelled , that be had given ſummons. 2. Becauls the tenant came, and af- 

- firmed the Summons, and thirdly, becauſe he had the view, and it is ſaid, that the 

Caſtle , and commote, were in Wales; pet there ſaid, that the Court was not to 

be ouſted, ofthe Jurildic tion, in regard that by che commote, a great Seignozy , as 

land ſervices , and rents is demanded : and alſo becauſe this Caftle, and commote 

were held of che King in chief, as of his Crown, and that ſuch Caſtles, are plead- 

able here, and not clle:where, and ſo it was; and the Grantee of the Ring, of theſe 

had aide of the King in this caſe,and Paſch, 15. E. 3. Eitz. tittle Iuriſdiction placi- Paſch. 14. E.3 

to 24. A Quare Impedit bzought by the Ring, fo2 a Church in Wales, and there Firx- Oc. 

held good; and ſo is 14. H. 4. fo2 that none can waite to the Biſhop, but the Ring, 4 H. 4. 

and no ſuboꝛdinate Court, is to wzite to the Biſhop, Dodderidge Iuſtice. agreed 

herein, otherwiſe bp this means, you map defeat all the Execucious in England, 

1.E.4, fol. 10. A Vit of Execution, to goe to Cheſter, and ſo to Durum. - And 

ſa the Court in this pꝛincipall caſe did cleerly agree, that this wit of execution here, E. 4. f. ro. 

did well go into Wales, and tbat this return of the Sheriffe, being (quod breve Do- 

mine Regis, ibi non currit, is a bad return, and ought to be amended, and by the | 

Rule of the Couzt, the Sheriffe wad amerced 10.1. fog this his bad, and falſe re- The Sheriff 

turn. The Court all cleer of opinion, that che it of Execution did well, and le · amerced for 

qalip go into Wales, aud ſo it map well ve, into the County Palatine of Dur- _ Ie re- 
D. 


ham. 


Draiton and Cotterill Plaintiffs , againſt 
Smith Defendant. 


Na Pꝛobibition, the caſe appeared to be this, Smith Libellen againſt them, in , prohibitcon. 
che ſpirituall Court, foz tythe hay growing in their Dꝛehards, upon this ſuite 
they pzaped a Pꝛohibitien, grounded upon this ſuggeſtion, that they have time out 
of minde uſed to pap fo; a Modus 40. s. to the Ulicar, and this to be in liew of all 
tythes here due to the Uicar and Parſon , and upon this ſuggeſtion ,,a Prohibition 
maped. Coke chief Iuſtice. if the Parſon ſues in the ſpirituall Court, fo; tythes 
and the other pleads a modus to the Uicar, this modus, now can never come in que- 
ſtion by this ſuit between the JParſon, and him, fs2 tythes due unto the Parſon, but 
this is to be queſtioned, and determined there in the ſpirituall Court, to whom the 

tythes do belong, whether to the Parſon , oz tothe Uiccar ; and this hath been di- 
vers times adjudged in this Court, and in the Court of C. B. in Buſhes caſe, foi 
Pankeridge Church; and it hath alwayes been clearly held, that if the right of 
tpthes, come in queſtion, between the Parſon and the Uiccar, to which ol them the 
lame doth belong, this is a ſuit pꝛoperly belonging to che ſpirituall Court, to heare 
and determine this, and in ſuch a caſe they are not there to be ouſted of their Juril- 

diction, and this being now a queſtion between the Parſon, and che Ulicar, co which 
of them this tythes did belong, fo2 which the modus is alledged to be paid; thereto2e 

no Pꝛohibition is to be gtanted in this though there be a modus ſuggelled 
— * 8 Lo 
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Prohibition 
denyed. 


Nota. 
Certiorare to 
Durban deny - 
ed per Cur. 


An Action of 

debt for not 

| wing 
of Coycnantce 


moved the Cointin Arreſt of Judgement, andthe 


to be paid unto the Uicar, foz all Tythes here due to the Ulicar , and Parlon, the 
Parſon ſuing foz the tythes there, as due untobimſelf, and not unto the Uicar , any 
fo thequeſtion is as touching the right of tythes between the Parſon and che Ui- 
car ; which is a ſute pꝛoper fog the ſpirituall Court; and this is to be obſerved foꝛ a 
ſure rule, in ſuch a caſe, never to yave a Pzobibition granted; che reaſon of this is, 
becauſe that the modus ſuggeſted to be paid, cannot come in queſtion, upon this ſug. 
geſtion of chis papment unto jthe Uicar , but onelp the right of tythes, to whom 
they belong, whether to the Parſon oz to the Uiccar, and divers Judgements have 
been accowingly given in the like cale, and ſo by the Rule of the whole Court, a 
P2ohibition was denped. 


Nota, that a motion was made to the Court, fo2 a Certjorari to remove a 
Recozd from Durham, Coke chief Iuſtice, we will not grant luch a Certiorari to 
Durham, fo thep have Law, aud pleaviugs there as we bave bere; the whole 
Court agree herein, ſaptng, we have denyed this befoze, and chough we have po- 
wer ta do this, yet we will not, in ſuch a caſe oulſte them of their Juril⸗ 


diction, 


Thurſeden Plaintiff , againſt che 


Executors of Warthen, 


Defendants, 


| an Action of Debt fo2 not perfozmance of Covenants, upon Nil debet 
pleaded, a verdict was given foz the Plaintiffe ; Weare foz the Defendant, 
cale appearedto be this; War- 
then being L oꝛd of the Panno) of Dale, did cavenant foz himſelf, his Peires, Exe- 
cutoꝛs, Avminiſtratozs and Aſsignes, within 7. yeares upon requeſt, co convep and 
ſettle upon the Plaintiff a Copp-hold Eſtate, pro termino vitæ ſuæ ſecundum con- 
ſuetudinem manerij ; and this to be done upon requeſt made by the Wlaintiffe, the 


Co venantee to him, his heires, executozs, 02 alvignes, the Plaintiffe ſhewes that 


Warthen, the covenantor dyed , and that he requeſted, the defendants, the Exe- 


been made unto him, who was to make the Eftate,and this was theheire,voc the exe- 


Executozs-onely, Haughton Iuſtice. he might beſeiſedin Fee ofthe Panoz , an 


cutozs of Warthen to perfozm this within the time, which to da they refuſcd, unde 
actio acerevit; and by the Covenant this was to be done, infra unum menſem, 
poſt rationabilem requiſitionem. It was not ſhewed in the declaration, what E- 
date Warthen had inthe Pannoz. It was urged, that here the requeſt ought to 
babe been made to the heire, and uot unto the Executo} ; fo it is not to be inten- 
ded, that the covenantoz had but an Eſtate foz years in che Panoz , but rather a 
Fee-ſimple, fo2 that a generall, and not a particular Eſtate is to be intended to be 

| Fee-ſimple, and ſo the requeſt here of neceſsity , ought co have 


cucozs os the Executoz could not doe, and perfozm this, and therefoze che requeſt 
here made untohing is not good, and lo no each ofcovenant , fox that no particu- 
lar eſtate is tobe intended tobe in Warthen che Lend, and the covenancor, unleſſe 
that the ſame was ſpecially ſhewed. Dodderidge Juſtice, he might here babe an 
Eſtate fozpeatginthe Manon, and the belt requeſt was to be made to the Executozs. 
Croke Iuſtise, I he had nothing in the Land, the heire hall noe be charged, but his 


the 
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then the requeſt ought not to be made tu his Executozs, but go bis heire it doch here 
appeare, what Eſtate he had in the Panoz, and we 8 o intend, that he had 
one Eſtate moꝛe then another, but foz the generalneſle here, it not appearing what 
Elate he had in the Pano7 (none being ſhewed ) chis makes the matter here the 
moꝛe doubtfull. Dodderidge Juſtice, If a man makes a Feoffment in Fee, of 
his Mano of Dale, upon condition, that if be, bis Executozs, oz Aſsignes, do pap 
ſo much monep, that then it ſhail be lawfull fo; him to enter again. The Court all 
agreed, that this is a perſonall matter, andthe Executoz here is to tender che mo- 
nep. Coke chief Iuſtice. the rcqueſt here made tothe Executozs is good, becauſe 
the Executozs do repzeſent the Perſon of of the Teſkatoz, as to the perfozmance of 
Covenants, by him co be by Covenant pertonned. The whole Court (Except 
Haughton Iuſtice, being abſent, agreed herein creerly. Dodderidge Iuſtice. It 
being here generally undercaken, and no Eſtace ſbewed, it ſhall here be intended, that 
he had onely an Eſtate ſoʒ pears in the Panoz, and if he had no Eſtate at all in the 
ſame, his Executoꝛs are then bound to pzocure this to be done, accozding to the 
Covenant of the Teſtatoz at their perill, and here, this is after a triall, and a ver- 
dict fo2 the Plainciffe, the Court all agreed, the requeſt to be well made to the Exc- 
cutops; that their not perfozmance of this, was a breach of Cobenant, and ſo by the 
Rule ofthe Court, Judgement was given fo2 the Plaintiffe. 


Sir Chriſtopher Heydon Plainciff, againſt G- = ;34 
God ſole, Shepherd, and Smith 
Defendants. 


Entered Mich. 11. Fac. B. R. 
Rott. 172, 


N a zit ofErroz brought here by him, ag ꝛinſt Godſole, Shepherd and Smith A writ of Et. 
I Defendants, co reverſe a Judgement given fo2 them at the Alsiſes of Norfolk 2 reverſe 

in an Alsiſe of Novel diſſeifin , befoze Sir Thomas Flemming, and Sir John in an en 
Dodderidge then Jultices of Alsiſe: And upon the bzinging of this, the caſe ap- xouel dünn. 
peared to be in this manner ; the Aſlile being bzought, and the firſt day, the | 


Jury 
being at the Barre, ready to be (\wozn, the Defendant came, and conkeſſed the ſec- 
ſin, and the diſleilin, as the Pſatnciffs had declared ; and upon this, the Plaintiffs, 
petunt Judixium , Ideo conſideratum eſt, &c. and the Judgement was entred, 
quod recuperent ſeiſinam, per viſum recognitorum, and upon this a wilt of erroz 
here bꝛougbt, and this aſſigned foʒ erroz, becauſe none of the Jury were ſwozn, and 
ſo there was no ſuch Judgement. Coke chief Tuſtice , they are not recognitozs, | 4 
vefoze thep be wozu, they appeared the firſt dap, the Ocfendant confeſleth , the ſei- | — 
ſin, and the diſſeiſin, (he Platntille releaſed the coſts, if they had their Judgement „ . 
per ſeiſinam, the ſame had then been good, without any queſtion , but this is here Scifnam. 
entred, per viſum &c. andthep are not Recognito,s befoze thep are wn. Alſo 

i: doth not appear here, that they had the view; and by this, the King bath a loſſe, 

fo2 they ought to enquire foz the King. But as to this, I have a Judgement,which 

doth contradice this, and it was in the time of Wray chief Iuſtice. It was one Mr. — A 
Bartlets Caſe, againſt whom Backſter, bzought an Aſſile of freſh foxce : nul tort 1 


pleaded, and the Jury linde the dilleiſin, but enquired not of the force > _ the deſecadant. 
” ing. 


— 
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Ring. Upon this a Wit of Erro; was bzought, and the rule of the Court was, that 
this was no erroz, it being onely the Dffice of the Court to enquire of this foz che 
benefit of the Defendants ; and this ſhall not curne the partie to anp p2cjudice, and 
Stat. of Her- therefoze this was held no erroꝝ, and the Judgement affirmed. George Croke. 
_— * Object. That this is good here, ctherwile he coulo not ha ve a Rediſſeiſin, Dodde- 
= 1s K. £ ridge Iuſtice, this doth ſtrengthen the Reviſſeiſin, which is given by the Statute 
10l. 16. b. Of Merton, capite 3. Afterward this Caſe was argued by Germine foz the Plain. 
24 T. 3. f 26. tiffe, that the Judgement was erroneous, fo} that there is a great difference between 
_— Aſliles, and all other Actions. In an Aſliſe, the Jurp ie ready the firſt. dap, and ſo is 
jpg 19 H. 5. fol. 43. a. & 15 H. 7. fol. 16, b. that it is errv2, if there be no vicw in an 
Ge. 7 Alsiſe. 24. E. 3. fol. 26. a. Aſsiſe bzought fc land in 2. villes, the Recognito)s, 
Old Beok of ought to habe the view in both. 1 8. Aſsiſarum placito. & 1. 31. Aſsiſarum placito. 
Entrees, &c. 27, Algiſe de Rent, in two Counties.22 E.4.fol. 15. b. fol,16, 17. where it appear- 
eth, that it is neceſlarp in an Aſstile, foꝛ the Jury to have che view; otherwiſe che 
Judgement cannot be effected, the old Book of Entrees, title Barre en Aſsiſe, pla- 
cito. 1. fol. o. touching the view, in an Alſiſe, George Croke, that the Judge⸗ 
ment ought to be affirmed, the lame being given, Quod recuperent ſeiſinam per 
viſum Recognitorum ; this alsigned foz erro2, becaule they had not the view, be- 
ing nat[worn;the dammages releaſed, whether the Judgement ſhould be per viſum, 
is the queſtion, all the caſes befoze remembꝛed are to be agreed, that in an Aſſiſe, the 
Recognico)s ought to have the view; but pet if they have good knowledge of the 
Land, the lame may be taken, without the view. It muſt alſo be agreed, that land 
in both Counties, is to be put in view, here they had che view, but co pꝛevent the cri- 
all, the Action was confeſſed ; here the Judgement ſhall be, quod per viſum, recu- 
peret, they are to recover, becauſe the 'Sheriffe , per viſum recognitorum (but 
not Juratozum; the Sheriff is to deliver the ſeiſin; there is no Pꝛeſident in all the 
book of entrees, of a Judgement given, but upon the taking of the Aſſile , the Re- 
cognitos,are not onelp, when they are ſwozn, and taken, but when the TU1ic is 
returned, they are caſledRecoguicozs, befozethep are (wozn, they all are named 
Recoguico2s, and the Judgement here given, per viſam recognitornm , by the 
3 Statute of Merton, capite 3. Judgement in an Aſsiſe per recognitionem, and 
tatute of : : 3 1 
Merton, cap. Weſtmin ' 2. capite 30. in an Alztte and Rediſſeiſin, quod recuperet per redditio- 
35 Cc. nem, if the Demaudant may enter, being not put in Execution by the Sheriffe, he 
ſhall not have a Kediſſeiſin, by 8 H. 5. fol. 1. Ik all the Recognitozs are dead, but 
H. s. f.7. one, he can have no Rediſſeiſin, this doth then faple, fo2 by 8. H. 5. fol. 1. the enqui⸗ 
ry is to be per primos juratores & per alios, the Rediſleiſin is to be enquired of; the 
reaſon of this is, becauſe the Sheriffe, and the Recognitnrs, have knomledge, wh ac 
land, they (hall put in view; and if ſo, then in this manner the Judgement is co be, 
the Redilſeiſin goes to the land, the Judgement is to be per viſum recognitorum, 
notwithKanving che dammages are releaſed. 4 Iac. at Norfolk Aſsizes , tn Lent, 
5 . e there was a Pꝛeſident befozePopham chief Iuſtice, where there was a conkeſſion, in 
we zn Alsiſe, and pet notwithſtanding this, the Judgement was, Quod recuperet, per 
viſum juratorum. Coke chief Juſtice. 

Aſsiſa venit recognoſcere, he makes his plaint, he needs not to ſet down the town, 
fo2 this is in the Tic; and this would have been a good exception, if it had been ſo 
ſec downe, the tenant may demand Oier ofthe Watt; & fi non poteſt dedicere, 
but that injuſte eum diſſeſivit, notwithſtanding this, the Jury is pet to be taken 
fo2 the dammages, to enquire thereof; but if the Plaintiffe ſaith, that he will re⸗ 
{eaſe the dammages, then there is nothing moze fo2 the Jury co do: the Judge 


cyperet ſeiſinam, per viſum recognitorum, this is good every wap, per viſum 

21.21.60, Aſsiſæ predictæ, this is good, aud warranted by Pzeſident, ex errore ſequitur er- 
or. as it is here, the ſame is accoꝛding to the common courſe,and we are co infend 
that thep had the view. 21 E. 3. fol.60. there is a nofable caſe , in a Tit of cou⸗ 


tempt, againſt the Biſhop of Norwich, whereas the Abbey of St. Edmonds Berry, 
| being 


gives Judgement, quod ideo conſideratum eſt per curiam, this is good, quod re- 
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being of the foundation of the Ring, by an Odin ante, made crempt, from the Jus 

riſviction of the Oꝛdinary, and if he ſhall do contrary, to pay unto the Ring 30. Ta- 

lents; the whi ch Bilhop, had there vilited , again the ÞP2ohivitton of the King to 

him to the contcary, ano chis bp him done, a tort, & in deſpite de | roy, he was 

found guiltp of this, aud his Tempozalities were ſeiled into che Rings hands, and 

tbere avjudged that che King ſhall recover, Les beſents, and that the pꝛice ſhall be 
tncerp2eced, & ſet, by che King humſelf, ol what pꝛice the ſawe ſhould be, moze oz leſſe, 

ſo the King was to certify by his CThit, fo2 the value, Del Beſant, foz the trial or 

che value of che Kings copne, ſhall be, by the Rings Cl it, and by this, he certifyed - 

a Beſant, to be of the value of 100.1. as appeares vy the certification of the Ring, as 

J have ſeen, by the Recozd of the ſame, the whichSr, Nicolas Bacon did ſhew unts 

me:the Judgement here in this pꝛincipall caſe,was well given,and no e220} in it, and 

ſo the ſame onght to be affirmed. Crok Juſtice. this Judgement is not erroneous, 

but the ſame is to be affirmed: and to warrant this, we have J3eſivents, but none 

fo} the viſaffirming of it, and to do ſo, this were ambulare in tenebris, and it is not 

ſatd of neceſsitie, recognoſcere, but parati ſunt, to vo ſo, and lo , quacunque via 

data, the Judgement here was well given, and ſo ought co be affirmed, Dodde- 

ridge Iuſtice, ifno pjelident had been in this caſe, the reaſon which J have heard, 

would very much move me, upon the Statute of Merton, ca pitee 3. In a Redil- Stat. of Mer. 
ſeiſin, to have ſeiſin per viſum, An Alsile in Law, is the ſpeedieſt remedy a man ton, cap. 3. 
bath, and fo it is ſaid to be feſtinum remedium, the Jurp, they are alwapes ready; 

the Law doth not oꝛdain, the view in an Alſiſe, foz a naked Ceremonp, but to put the 

party into ſeiſin, they are called Recognitores, foꝛ their having of the view, and ju- 

rati:after they are \wo2v, the parey, after iſſue, may take advantage, that they have 

not the vie w; their having ol the view, is not of neceſſity, but foz them to know the 

Land, and this by the view, but when they have not the view, we are pet to intend, 

that they have the view, 3. things there are, which the Recognitozs ere to do. 1. To 

have the view of the Land. 2. To tp the ſeiſin, and viſſeiſin; and 3. To try, and 

enquire of the dammages; here nothing is left fo them to doe, but to bzing the 

party into the ſciſin, and poſſeſſion of the Land, and nothing elſe ; and therefoze 

the Judgement ought to be per viſum, and being ſo given and entered, 

the ſame is well given, and ſo ought co be affirmed. Haughron Juſtice , agreed 

herein, and there is no Authozitie, oz anp Pyefident,contrarp unto this; but all the 

Bꝛeſidents iu the Book of entrees are per viſum, notwithſtanding, they are not ab- - 
ſolutly Recognitoꝛs, untill they are ſwopn, pet they are Recognito2s , and ſo called, 
when they are returned, if the A(ſiſe be taken, the Recognitozs (won at the Alllſes, 

the Judgement is deferred; all the Recognitons vie befoze the vay in Banke ; this 

ſh ill not be aſfigned ko; Erroꝛ, he ſhall not have arevilleiſin, at the day, in Bank, 

the Aſliſe taken, per redditionem, by the Statute of Weſtmin. 2. cap. 30. if a Re- Stat. of Weft. 
dilleſin being to be enquired of, the view is to be had, and the Judgement, per red- P. 3. 
ditionem, is to be, per viſum. In this caſe the Judgement was well given, and 
accozding to the Pzeſidents, and ſo not erroneous, but ought to be affirmed. Coke 

Chief Juſtice. No Rediſſeiſin, but where the Judgement is per viſum, but when 

the Judgement is by Reddicion, he map have a Reviſſeiſin , aud this is an inkallible : 
rule ; another exception mas taken, becauſe there was no County expꝛeſſed in the 

Warrant of Attourney, Ik was anſwered, that this was not needfull , fo: that it 

was entered at the Alliſes, in proprio comitatu, the Court cleer of opinion, that 28 46 e. 
this was a good anſwer to this Objection. Coke chief Iuſtice, 28 Aſsiſar. placito placito. 28, 
28. In an Aſſiſe, matter confeſſed, che Pleintiff did not releaſe his dammages, 

the Jury to be taken fo} to enquire of the dammages, where not releaſed. Mich. 25. Aich. 25. K 
& 26. Eliz. Backſter and Bartlets caſe befoze remembzed, where che Recoguſtozs 26 Kliz. 2. 
iu an Aſſiſe of fieſh force, did enquire of the ſeiſin, and villciſin, but not of the lo2ce neee _ 
they found this, and dammages, this was no erroz, being che office of che Court, to ; 
enquire of this, and they not finding the fozce, this was better foz Bartlet, fo2 that 


he was not then to be taken by aCapias , fox the foxce. And ſo the whole ok 
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DF agreed in this, that the Judgement was not erroncous, but well given, and chere- 

— foze by the Rule of the Court, the ſaid judgement thus given at the Alsiles, was 
per Curiam. Affirmed. 


Nota, that afterwards (S) Termin. Paſch. 1 2. Jac. B. R. this caſe was tecited 

Term. Paſch, again, by the Counſell fox Sir Chriſtopher Heydon, that whereas in an Aſsiſe, a 
12JacB.R Judgement was given againſt him, at the Alfiſes held toz the County of Norfolk, 
Oc, and the ſame affirmed here in a Tic of Ercoz, by him bzought, and fo2 che rever: 
ſing of this Judgement here given againſt him, a it of Erro2 was by him 

bꝛought tn the Exchequoz Chamber, and had obtained a ſuperſepeas, to ſtay the exe. 

cution, and now having notice, that no Tit of Erro: lies in the Exchequer Cham- 

ber, to reverle the Judgement given here, upon the firſt Atit of Erroz, therckoze 

he bꝛought a Tilt ot erroz in Parliament, to reverſe the Judgement here given a- 

gaiuſt him, upon the TA of Erroz, George Croke moved the Court foʒ a Wie 

of Execution, upon the Judgement here given in the Wit of Erroz, ok affirmance 

of the Judgement given at the Alſiles, by the Judges of Alliſt. Coke chief Jus 

ſtice, No TUit of erro? lies in the Exchequer Chamber, upon a Tit of Ezroz 

bz2ught here, aud ſo a Judgement here given, in affirmance, oz in diſaffirmance of 

the Jud gemeut befoze given, but in treſpas, Detinue, Ejectione firme, where the 
Judgement is oziginallp here, upon a ſuite here begun, a TUrit ok Erro; lies in 

the Exchebuer Chamber, but not otherwiſe ; and this Superſedeas was here had, 

of an iguszant Clarke, in the ablenc of his maſter , and that by Buller an Atturnep, 

who came unto him, and laid, that he had been with me, and that J had agreedunco 

it, and this was the common courle, to bzing a Mit of erroz, in one hand, but not 

ſealed wich wax, in the other hand, and ſo he obtained a ſuperſedeas by this practice, 

ko} this an Attachment was granted againſt him, And as to the Attourney which hath 

ſo granted the Superſedeas,without auy wꝛit ok erroz hanging, be ts co be favoyed, 

vecaule this was ſo done, ex ignorantia; but this is to excule him, a tanto, ſed. 

non a toto, fo; that ignoranria facti excuſat, and therefoze fo this his Act thus 

done, he is to be committed (and fo by the Rule of the Court be was.) Alſo as to 

the Wii of Erro, to be brought in Parliament, pou cannot have this, but of ne- 

 celſicy you ought to have the Kings hand, and his Licenle to ſhew foz ic, other- 

wile you can have no Mit of Erraz there; allo incaſe ofa TWIut of Erroz bzought 

in Parliament, the chief Juſtice is to carry the Recozd, and the Tranſcript of the 

lame thither, to the upper houle, and to bing back with him again intochis Court, 

as the Eutrp of this is to be here, coram rege, and they there to pꝛoceed upon the 

Tranſcript ouely: The Petition to the Ring, koz fo have ſuch a zit of Erro 

out of the Chancery, is to be directed to the Lord Chief Juſtice, commanding 

23.Eliz,Dyer, bim to bzing the Recozd befoze the Ring, in 1 wp to be there redzeſſed; and 
fol. 30 5. Cc. the King begins in this manner (S.) fiat juſtitia 23 Eliz. Dyer, fol. 375. placito 
Error in Par- 19. Whalleys Caſe, touching a Mit of Erroz b ought in Barliament; upon this 
liament. the Term and Roll of the Recozd, and a Trauicript were bzought, by Wray 
1 H. f. 46. Chief Juſtice, in ſuperiorem cameram in Parliamento, the Roll was remanded 
& placito,65. fn Banco regis, and the Tranſcript remain in Curia Parliamenti, but no mention 
error in Parl. there made of anp Superſedeas granted, 1 H. 7. fol. 19. & 20. Flouredews Cale. 
LINE A good Caſe, as touching the manner and fozm of a Wit of Erroz bzought iu 
Parliament, 1 E. 3. fol. 46. B. placito 65. touching a zit of Erroz bꝛought 
Error in Parl. in Parliament: As to the granting of a Superſedeas in this Caſe, upon the zit of 
Erroz bꝛougbt in Parliament, upon the Judgement given here in the foꝛmer Tit 

of Erro2 ; we will ok this be verp well adviſed, and the Recozvs in this point 

5E. a. Fitz. ſhall be examined, 5 E. 2. Fitz. tit. Error, placito 89. touching a Mit of Erro2 
title Error hougbt in B. R. at Weſtminſter, to reverſe a Judgement given in the Rings 
3 Bench in Ireland; the Recoꝛd ſhall not be removed to this Court, out of the Cour 
"77 there, but onely a Tranſcript of it, and chat foz two reaſons. 1. TR the 

| ” ecoꝛd 
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had upon this matter, it ſhall be intended at = time 0} other co have bern put in 
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Rero2d there, as here, remanet coram rege. 2. Fo; pꝛebention of the pan: 
geroalnels of this by Dea, aud ſo ſubject to peril, and to milcarrp, and therefoze 
a Tranſcript ſhall be lent hither to us, but no mention is there made of anp Su- 
perſed as: There is here a double Judgement, and Execution hath been once de. 
laped already by a Superſedeas, upon a (Unt of Erroz bꝛought in this Court: It 


appears by 5 E 2. that they which do conquer, may impoſe what Laws they pleaſe 


upon the conquerred ; and therekoze King Henry the third, ozdained Ireland to be 
governed by the Laws of England, and that they ſhould be ſubject to the 
Laws of England, 14 Hl. 3. 9 Februarii. 1229. called Starutum Hiberniz, 
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14H. 3. &c. 


made at Weſtminſter, and therefoze Ertoꝛs in their Pzoceediugs, in Judge⸗ 


ments thece given in the Kings Bench there, are to be reverled here, becauſe 
they are lub ject unto the Crown of England : And our Parltaments here, in an- 
tient time, did hinde them of Ireland, 3 4 Aſſi ſar. placito 7. Judgement given in 
a Ilzit of Erro in the Kings Bench in Ireland, a Tit of Erroz upon this 
bought in che Kings Bench in England, and the ſame well liech, as it is there 
held by the Court. and there by Kniver ; the C. B. there, upon a zit of Erroz, 
do lend but tranſcriptum brevis, and of the Recozd, but not the Oziginal ic 
ſelf; but in Ancient Oemeln, Franchiſes & Juſtices of Aſſiſe, upon a Ut of 
Erro}, do ſend the TI2it Dziginal, and the Recoꝛd it ſelf, and not cnelp a Tran. 
ſcriptof it; pet by 37 Aſſi ſar. placito 5. per Finchdem, there Ireland ds not 
ſend the D2iginal Recozd, but onely a Tranſcript, 8 H. 5. Fitz tit. Error, plac 
88. Y oue ſues a Tit of Erco) in Parliament, he ſhall have a Scire facias out of 
the Parliament to the parcy, andit hall be returned at the next Parliament, fox tye 
common day in a Scire facias, is foꝛty daps, and it is not certain when the Parlia- 
ment ſhall be dillolved; and there by Hankford, if a Wit of Etro; be bꝛoughe 
in Parliament, upon a Judgement given in B. R. the recozd ought to remain with 
the Juices, and they are to ſhew the recoꝛd to the Parliament, 02 to ſend a Tran⸗ 
ſcript ok it: But if the Parliament be diſlalved, befoze the Errozs are diſcuſſed, 
then all is gone. Dodderidge Iuſtice, agreed wich him herein. Coke chief Ju- 
ſtice. Ik no pꝛeſidents can be found koz the granting of a Super ſedeas in this 
Cale, we will not grant the lame; and in a cale of chis nature, and of lo great a 
conſeq :2ace, Me which are Judges, do uot uſe to go but with leaden feec, and the 


Ring! ich very well ſhewed unto Us the way, by bis ſaying, Fiat Tuſticia ; Me 


will taerefoze ſce the Recozvs ; and ſo the rute of the Court at this time was, that 
as to the Superſedeas pꝛaped, this to remain in Court, neither allowed, noz pet 
diſallowed : At another time, Geo: Croke payed to have Execution upon the 
Judgement here affirmed, notwithſtanding che zit of Erro2 here bought in Par- 
liament, any that no Superſedeas may be granted in this Caſe, after a Judgement 
here affirmed in a. Tit of Erro), foꝛ the miſchick ro che party, by being delayed 
of his Exccution ; it eppears by 2 H. 7. fol. 12. A. 5 H. 7. fol. 22. audgH.s5. 
fol. 13. A. Ja what Caſes a Superſedeas ſhall be granted, and in what not, and 
by 6 H. . fol. 16. what Tits are in themſelbes a Superſedeas in Law, 16 H.7. 
fol 12.4. b. In a Ait of Erro2, the parcy ſhall have but one Superſedeas, 
here are two Zudgements; and by 8 H. 5. upon a CAzit of Erroz bzought in 
Parliament, uo execution is to be taped. Coke chief Juſtice. This is a Caſe 
not obvious in a Wit of Erroz, upon a Judgement affirmed here in a Tic of Er; 


34 Aſſiſes, 
plac, 7. &c. ' 


37 Aſſt pla- 
ns, 
8H. 5. Fitz. 
tit. Kc. 


2 H. 7. fol. 1 2. 
a. &c. 


roz; and ik there never hath been a Superſedeas granted by thts Court, upon a 


zit ok Erro; bꝛougbt in Parliament, co reverſe a Judgement here given, we 


will not here begin a pꝛeſident in this kinde, we having no Book, noz pet pꝛeſident 2% chai 


foꝛ to warrant this; aud therefoze it map be as well ſatd in this Caſe, as Littleton 


in his Chapter of Knights Service, fol. 23. placito 107. 108. ſaid uponthe Sta⸗ 


cute of Merton, cap. 6. of diſparagements, of the Heir in Marriage, that no Acci. 
on map be bzonght upon that Statute, in regard it was never pet ſeen no heard, 
that any Action was ever bzought upon this ſtatute, and that if an Action might ve 
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6 | 


Atte: 


2 ——ͤů— 
Ne — —— — — —:- yet 


Termin. Hillar. Ii Jac. 


42 Aſsiſar. pla- 
cito 22. Cc. 


8 H. 5. &c. 

1 H. 7. fol. 19. 
23 Eliz. Dyer 
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1 H. 7. fol. 20. 


8H. 7. fol. 22. 


1 H. 7. fol. 20. 


34 Aſſiſar. 8c. 


21 E. 3. fol. 46. 
7 H. 5. fol. 28, 
29. 


of a zit of Eicoꝛ in Parliament, npon a Judgement given here in this Court, 
the which are, 42 Aſſi ſar. placito 22. The Tounteſs of Pembrokes Calf, 22 E. 
3. fol. 3. Fitz. tit. Error, placito 8. a CVzit came to Str William Ihorp Chief 
Juſtice de B. R. to cauſe co be bꝛougbt the Recozd and the P2oceſs into the Par⸗ 
liament, of a Judgement which wis given fo2 the King, at the Suit, &c. Any 


note, that a Petition wos there made to the King, bekoze that the Ant was grant- 


ed; and lo the Roll, in which the }3zoceſs and the Tuzgeifrne was brought by Six 
William Thorp into the Parliament, upon which che King did alſign certain 
Counts and Barons, and with them the Junices to determine the bulinels; and 
bekoze aup ching was done herein, the Parliament was ended: There it is leid, 
that the Judgement: cannot be reverſed but in arliament, and toz that this was 
ended in thts buſineſs, Ulterius nihil agendum eſt, 8 H. 5. Fitz tit. Error, pla- 
cito 88. before remembzed, x H. 7. fol. 19. & 23 Eliz. Dyer, placito 37 5. Whal- 
leys Caſe; but in ail chete Cales, there is no pꝛeſident of any Super ſedeas granted, 
and therefoꝛe, to make a new pꝛeſioent ot this in this Caſe, periculoſum exiſtimo, 
but thts may te moved fo2 a queſt on, to ſee, examine, and to conſider of it, whe⸗ 
ther this Aut of Scror, depending in Parliament, be not in it ſelf a Superſedeas 
to thts Court, but of this, it is very fit foz us to be well adviſed herein: The Cale 
in 1 KH. y. fol. 20. is averp notable Cale ; if the Erro be apparent, in a T712it of 
Erro; here brought, we uſe co Bail the Oefendant ; if he be taken in Execution, 
ſhall they in Yarltatnent bo lo, upon a Tut of Erroz there bzought co Bail che 
party; this thep cannot there do, fox (he great delap that may be, fo2 that is alto⸗ 


gether uncertain how long, 62 how little and ſhozt a time the Parliament will 


continue, and fo} this reaſon they cannot there Bail the party, and this proves 
a great difference to be between a U2ic of Erroz bzought in Parliament, and 3 
Unit of Ertoꝛ bought here tn this Court, lo that it is good fox us to be verp 
well adviſed of all this, whether foz delay onelp, this zit of Erroz is here bzought, 
and chen, whether this Wit of erroꝛ be not a Superſedeas in it (elf, as in a ſecond 
deltverance ; the Certiorarits, 5 H. 7. fol. 22. befoze remembzed, where a Supe: - 
ſedeas ſhall be granted, aud where nor. Croke Juſtice. If no pꝛeſident can be 
ſhewed to indute us to grant a Superſedeas in this caſe, we ought not to grant 
this. Dodderidge Iuſtice. In 1 H. 5. the Parliament there made an Ozder, 
upon which the Proceedings were ſteped by a Superſedeas. Haughton luſtice. 
Tf 1 H. 5. be as it is remembzed, this is then a good p2oof that a Superſedeas 
here dught not to be granted; there is no ſuch ozdinary Pzoces ina CUzit of erroz 
bought in Parliament, as ina Ait of erro2 bꝛought here in this Court, and this 
is very apparent bythe Caſe ok 1 HF. 7. fol. 20. Coke chief Iuſtice. If a Whit 
of erraz be bꝛought here upon a Judgement given in the C. B. we are to habe but 
Tenorem Recordi here; whether this Tic of erroz be a Superſedeas to the exe- 
cation chere, 24 Aſſiſerum, placito 7. Fitz. tit. Error, placito 8 1. A good caſe 
as touching; a Tic of erro; here brought to reverſe a Judgement, given in the 
Kings Bench in Ireland, there debated at large, as to the pzoceevings herein, and 
what Reco2d is to be removed, where the Oziginal, aud where a Tranſcript one: 
Ip of the Recozdis to be (cnt, 21 E. 3. fol. 46. erxoz in Parliament ſhall not be 
reberſed, but by another Parliament, 7 H. 6. fol. 28, 29. by Cotteſmore, the 
Parliament map erre, and this ſhall then be reverſed by Harliament, & non ali- 
ter, fo? there is not a higher Court then this is; and ſo agrees, that the Judges 
de B. R. map reverſe their own erroꝛ in the ſame Term, without ſuing by a CA 
of erro2 in Parliament; and ſo fo2 this time this Caſe was adjourned : At another 
time Geo: Croke, & Nov, took exceptions to the Tic of erro2, that the lame 
is not good, being not warranted by the Pꝛeſidents, which was a Tlttof errozco 
remove a recoꝛd upon a Judeemeut giben, inter, &c. befoze Sir Thomas Flem- 
ming, milit. (capitalis juſticiarius ad placita coram nobistenend* aſsignat', &c. 
This leafe out, ſo that his addition is here omitted and lekt out. 2. Foz * 
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this Wit of erro2, be hath made no mention (as he ought co have done) between 
what pcrſoas the Judgement was given in certain, it being not here ſhewed, who 
was the Plaintiff, and who che Detendant, and this contrary co the Regiſter, and 
to a Tit of errox bꝛought in Parliament. 3: Foꝛ the omitcing of the Countp 
and place where the Alsiſe was taken; here it is generally, ad Afciſam noſtram 
at Nor folk; alſo tu the certification of the recozd, no time is limited when, and (a 
the pꝛoceedings erronious: But if the TUzit ot erroz be good, pet this is us cauſe 
fo2 to ſtay the execution, this Tit being onelp fo2 delay; and therefoze, ſeeing 
that no pꝛelident can be ſhewed ts tap execution, the Court was p)ayed to granc'ere- 
cutiou: The rule of all the Books being, that when an execution is once taped by 
a Superſedeas, not to have ansther Superſedeas upon a ſecond Mut of errop 
bzought, being in the cale of a Judgement given, in affirmance of a former Judge⸗ 
ment, and no pꝛelideut can be ſhewed in ſuch a cate to ſtop execution; alſo as well 
as he ought to make mentlon of the parties in the Aſſiſe, in the Tit of erroz, ſo 
he ought alſo to make mention ofthe aſſfile here, ve hath here mentioned the parties, 1 
but not ſhewed what kinde of Alſie this was, tis ought co be certainly ſhewed: A- „ 
gainſt this, and fo2 the Superſedeas. It was argued by Sit Francis Bacon the | 2 
Kings Attozney ; and by Davenport, and urged that gencrally upon a Whit of 

erro2 bought, a Superſedeas ts granted, and this general compꝛehends all, that | 

this is the rule and p2actice of Law, and co this purpoſe is 6 H. 7. fol. 15. b. 6 H. 7. f. 13. b. 

An Jufo2mation fo the King in the Excheguer Chamber befoze all the Juſtices, a- 

gainſt divers Merchants-ſtrangets of the Scill-pard, foz divers Perclandizes 

Shipped aud not Cuſtomed, Pzoces continued, till Judgement given againſt them 
foz the King: Upon this, they bzought a TQzic of Erroz, recurnable befoze the 

Lozd Choncelloz and Treaſucer, at a dap certain, at which day of che return, net- 
ther the Thanc:iloz noꝛ Treaſurcr came, and ſo the ſame diſcontinued by their not 
coming; and lo upon a ſecond and a third Tut of Erroz, all diſcontinued by their 
not coming; there a Superſedeas p2aped and awarded upon the third C xit oł Er⸗ 
ro: Allo this zit of Erro2 is well warranted hy pꝛeſident of Parliament, this 
being dzawn by tozmer Pꝛeſidents; this caſe is rare, but familiar: As co the Su- 
perſedeas, it map be ſaio, that in regatd the Noll remains here, and onely a Tran- 
[ccipt there, and therefoze a Superſedeas: The difference between the Common Difference 
Law and the C'!vil Law, is wozthy obſervation, and herein the Common Law eee _ 

doch much lurpals che Civil Law, fo; in chem Appeals, the Appeal voth put tu fuſs Coil lr. 
pence the very Tudgement tt ſelf there; but at ibe Common Law, a Init ot Erroz 5 
being brought, doth onely put in ſuſpence the execution of the Judgement, uſque, 
&c. and tbis is the better way: And if it ſhall be ſo in the Proceedings here in this 
Court, upon a Ait ot Erro here bzought, upon a Judgement given in the C. B. 

a multo fortiori, it ſhall be ſo, between the Pꝛoceedings in this Court, and in che 

Pigh Court of Parliament, che lame reaſon, the ſaine Law: As to the objection 

made, becauſe thep ſit here in this Court, ad terminos certos, but it is not ſo in 

Parliament, and chat tberefoze, berein there will be a difference: As ta anl wer to 

this, the lame is no difference, fo2 no pꝛejuoice can happen by this, fo2 if the Par. 

liunent be ended, the party map then pꝛoceed upon the Judgement and Recozd 

yere: As tothe ommiſsfon of the addition, this is not matertal, being onefpan 

addition of Honoz; and a Tit of Erro ſhall not abate fo falſe Latine, Regi- 

ter fol. 17. apzeudent there of a Scire facias de errore cortigendo per Parlia- 

mentum, upon a Judgement given in Aſüſe of freſh kozte at Briſtol; this pꝛe- 

ſident comes not home to tbe cale now in queſtfon, noz is any Marrant fo; this; 

but in the old book of Entrics, fol. 302. there is a direct pꝛeſident of a Wit of 014 Book off 

erco2 in Parliament, to reverſe a Judgement given in che court ok che B. R. as carries, £302, 

this cale here is; then as to the chief matter, Myether the Whit of ereoꝛ here in 
it lelk, is not in Law a Superſedias to this court, fo; to ſtay execution, that the ſame 1 

1s a Superſedeas ; the rcalon of Cd” cafe, in 1 H. . fol. 19, and 20. doth ＋ 8 19. 
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pꝛobe this, who ng fs a Whit of Treſpaſs, condewnedin B. R. aud in cxecuti: 
on, deliberatus mariſcallo poſtea, he bzought a TU zit of erro; in Parliament, di- 


rected unto the chief Juſtice, to certifie the Recozd in Parliament, in dilate; Te 
was moved there among che Judges, whether fiſt be ought not to ſhew unto them 
there a clear and pꝛegnant erroz in che Recozd ; ko; otherwiſe, as it is there ſaid, all 
the reco2vs there, by zits of erroz, might ſo be bzought into che Parliament, and 
there che party in che firſt Action ſhall be, without his execution, by all the Judgesin 
de Exchequer chamber to this purpoſe; that in ſucha cafe,firſt co have a Bill indoz- 
fed by the King, and Upon this the Chancelloꝛ ſpall make hun a zit of crroz, and 
then the chief ce of the B. R. (hall bzing with him in Parliamento in camera 
Parliamenti intra dominos, the ſaid Tic of erroz, & prædictam billam fic in- 
dorſatam, and the whole Roll, in quibus continentur placita, & proceſſus, in 
quibus ſupponitur error, and there hall leabe, tranſcriptum totius recordi, & 
p roceſſus, cum clerico Parliamenti; and the cuiet᷑ Juſtice (hall bzing back with 
Jim all the ſaid rolls into the B. R. fo; that the rolls concern other matters; and 
alſs, fot that the court of B. R. map atterwards, if che Judgement be affirmed) 
moceed ts execution, if it be not had befoze : And two realons are there given fo} 
the bzinging back of the recozd, and leaving there a Tranſcript. 1. Becauſe the 
lame concerns other matters. 2. (Wbich is chief) Si judicium affirmetur, po- 
teſt progredi ad executionem, fo that by this, in the inttrim, they could not pꝛo- 


5 E. 2. Cc. Cted to execution, 5 E. 2. Fitz · tit. Error, placito 89. the caſe of removing a re- 


£02d out of Ireland, they to pzoceed there to execution after Judgement affirmed 
dere, 20 H. 6. fol. 4. a Scire facias ſued out of a Fine, againſt the Tenant who 
was ſerved, the Demandant pꝛayed exccutiov, and fo2 the Tenant a Wit of erro) 
was caſt in court, to remove the recozd in B. R. by the Juſtices, notwithſtanding 
tbis Scire facias, we ought ts obey this Tit of erroz, and to lend the recozd in 
B. R. and by this our are cloſed up, and we cannot pꝛoceed, in regard that 
dur recozd is removed ; this there fo ſaid by Aſcough Juſtice, and ſo agreed by 
2H.7.fol.19, Newton, 2 H. 7. fol. 19. Granthams Caſe, who was coudenmed in Debt. 
Oc. bzought a TU1it of erz02in B. R. and diſcontinued this; the Plaintiff had his exe- 
cutian, and a capias ad ſatisfaciendum againſt che party, 8&c.. afterwards in the 

ſame term, auother TUait of erro2 was bzought, de Recordo quod coram vobis 

reſidet, bay hn and a Scire facias, ad audiendum errores : It is there 
(aid, that by this new TUA2it of erroz, notwithſtanding the execution, that the hands 

2T E-3-f. #4. of the Juſtices are cloſed, ad taciendum aliquam executionem, 21 E. 3- 
7 &8Eliz. fol, 24. touching the ſame matter; and in 7 & 8 Eliz. Dyer, fol. 244, 245. 
Dyer, fol. 244. placito 63. F a Wit of erroz be delivered to the chief Juſtice , oz to the 
245. pl2-63- Clezk of the Treaſury, this ſhall Nop the awarding of execution, 15 E. 4. fol. zl. 
—_—— accopvingly; a Wit of erro2.in C. B. returnable in B R. if the Judgement 
be affirmed, the party ſhall ſue execution in B. R. and nat in the C B. and the Tit 

is there recozded, & proceſſum cum omnibus ea tangentibus nobis mittatis, ſs 

bat by this zit of erroz, the hands of the Juſtices axe foze-cloled, as to do cxe- 

cation; otherwiſeic is of à Mic of erroz in the exchequer, returnable befoze che 

|  Chancelloz and Txeaſurer, to amend the rolls, and afterwards thep in che cxchc- 
| guercodo execution: At another time. Haughcon Juſtice rehearfed the Caſe,ss 
it lands in Courc upon this zit of erroz : Aud whether this Wie of errc2, as 
it is here t, be C(ufficient to remove the reco2d oz not, is the firſt Queſtion. 

As to this Aut of erroz, five exceptions have been taken unto it: The Cchit ct 
erroz, as it is hete bzought, is nat good, and fo; one cauſe pꝛincipally: The firf 
excepcon which hath. been taken, was foz chat in this Tit of erro}, it is not ex- 
p2efled who was Plainciff and who Defendant, inthe Alſiſe. Secondly, becauſe 
it is to remove and to certifie the eco, ſub ſigillo veſtro; the Wit is good, not: 
wichſtanding theſe two exceptions: The firlt exception is againſt expzeſs Pꝛeſidcuts, 
F.N-B, flog. and agaiuſt the common courſeof a Wtitof erroz, F. N. B. fol, 24. in à CAzit o. 


erroz, no mention is made who is the Plaintiff 02 the Defendant ; and lo is the 
comme! 


» 
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common courſe here in a TUzit of erroz, to ſay inter ſuch a one and ſuch a one, but 
when he concludes ad damnum, there to nominate the party who is damniſted; and 
thts is the common courſe and experience, and ſo the Tit is good, notwithſtany. 
ing theſe two Exceptions, being againſt the Pꝛeſidents, and common erjence 
allo. The other two Exceptions are not ſo material to be viſcuilſed at this Ne, IC 


* 


in Parliament, when the Record is removed thither; but in regard that theſe Ex- 
ceptious have been allo taken to the zit, as hetoze, J hol the Whit, 'foz ch 
Exceptions, not good; the one Exception is foz the omifgfon of the WMartant o 
their Commilston, as to ſay, per breve cextainly, in regard it may be fine breve 
per billam, as well as per breve, and therefo1e this is to be ſhewed in wo of 
CTrro2; and this to be ſo, is well warranced by Pzeſivents ; Anather Exceptton, 
becauſe that in the uit of erro) there is no mention made in what place che Allife 
of Novel Diſſeiſin was taken, and this he ought to have expeſſed for the mize 
certainty, and fox theſe two exceptions the unit is not good; but the great cauſe 
of all why chis it of erroz hexe is not good, is foz the apparent variance that is 
between the Wit of erroz in Parliament, and the Recozp of che Aſſiſe, taken 
coram Tho: Flemming milit. capitat. juſtic. ad placita coram nobis tenend. aſ- 
ſignat. & Johan: Dodderidge, milit. Juffic. ad placita, coram nobis tenend. aſ- 
ſignat. In che C zit of erroz in Parliament, koꝛ to remove the Recozd, the advi- 
tion in the Commilsion is omitted; and after the name of Flemming, (coram no- 
bis, is there omitted; but this is expꝛeſſed after the name al Dodderidge, and chis 
is a material variance, and this is ſuch a difference between the Nuit and the Re- 
coꝛd, that by this che Court hath no ſufficient Marr aut foz to remove the Recoꝛd: 3 
' Theſe thzee things are to be oblerved in a Ait of erroz. x. It is co be rightly „ ber 3 
obſerved, befoze whom che plea was held. 2. In what manner this was held. „ed in a Writ 
And 3. Between what perſons this was. Foz the firf;, The ſame is pzoved by of Ecror. 
28 H.6, fol. 11. erroz in the C. B. co remove the Record ; the Mzit was, Rex 28 Hl. 6. f. r. 
Johanni Priſot, capitali juſticiario noſtro de Banco ſalutem, quia in recordo, & 
proceſſu ac in redditione loquele que fuit in curia noſtra, coram vobis, inter, &c. 
whereas the zit (ould habe been, coram vobis & ſociis yeſtris, the Recszd and 
the Rolls being all of luch a fozm, and chereſope uo ſuchRecozd there was in this 
place, foz chat all the Recozvs here are, Coram Iohanni Priſot, & ſociis ſuis, ſo 
the Tit held to be fnſuffictent, and the party there was pziven to have a new 
Wit of erroz : Andſo in the Erchequer, if che Tic be Rex. Theſaur. & Baro» 
nibus, {caccarii noſtri ſalutem, quia &c. in recordo, &c. que fuit, coram vobis, 
&c. and the recozds there axe, coram Baronibus, and not cqram Theſaur. & Ba- _ 
ronibus, aud therefoze bad: Fo2 che third, between what perſons, 9 H. 6. f. 4. 9 H.6. fol: 
lohn Frankner Citizen of London, brought a hit of Debt agatnif a Womon, = 
as executoz to one B. and in this recovers; ſhe bzings a Witt of erroz to the chief 


Jullice of the C. B. to have the recozd nought into the Court vf B. R. by _ 
the recozd was ſent into the B. R. aud the Juſtices there did ſee che Wii by why 
the reco2d came befoze them; which Wit was falſe, fo2 the fame was of a recozd 
which was between che Moman, and B. the Teſtatoz, whereas it ſhould have been 
between the Woman, aup the ſaid I. F. and ſo not good, and.fothe retozd tame 
iu without any CMarrant bp the Aultices, and ſo norecozd by this Wit remained 
in B. R. but was ſtill iu the C. B. and therefoze they would not pꝛoceeo unto the er- - 
cozs2 Theu as to the manner, this ought allo to be purſuant; t it was per breve 
this ought they to be lo; and ſo if it was per Billam, the Mzit ought to be 
acco dingly; and ſo if it was ſine breve, che UTl2it of erro2 fill ought tobe pur= 
ſuant, as foz the manner as to this, 2 R. 3. f. a. b. Collins Caſe, in a Mie ofervs2 2 R. 3. fol.. b. 
che lame ought to purſue the mauner, and if erroʒ be alleadged to be in theſe points, &*- 
the Recozd by ſuch a TMAzit of Erroꝛ is not to be removed, if che ſame doch vary in 
auy of thele points. Do here, iu this pzincipall caſe, the apdition befoze is pare of 
bis name, and this is miſtaken, and notwithſtanding this appeates to be all one, vet 
( as it ought to be) this is not hurſuing, the opiginall reeozy , and therefoze noe 
$ b 
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168 Termin. Hillar. il. Fac. 
good, but it hath been ſaid, that this is a variance, onelp in poiut of ſurpluſage, and in 
thts regard, the ſame is not ſo much matteriall, but notwithſtanding this allegatior, 

this variance, ſball make the Tit to be vicious ; as touching this, is the Cale in 

e, peer 2 Elis. Dyer. fol. 173: Wir John Parret was outlawed, upon a Judgemert iu 
eee Debt, where in the Ozig inall, the Plaintiff had his addition of Sadler, and in the 

to 16. Ce. Scire facias, fo? txecution, it was Salter, a zit of Erroz was bzoug ht, in which 

the Platutiff was named Salter; this wzit was directed io Str Aunthony Brown 

by name, gc. de errore, & land this being without warrant, in regard cyere wes 

no ſuch oztginall, he was therefoze enfozced to bing a new wit of ctroz; and ye; 

3 Afiſarum, bere was a variance ovely in ſurpluſage, (S) in the alias dictus. 3. Aſsiſarura, pla- 
plaeito. 17. cito 17. John Capellanus, of the Church of Dale, bzonght a Wit againft. A. Ups 
onttavers of the Action, it was found againſt the Dcmandart , who bzcuche an 

Att aint, by the name of John Parſon, of the Church of Dale, and foz this variance, 

bp Judgement, the Wit abated, and pet this was a variance onilp .n Circum- 

1 ſtance, 39 E. 3. agrees with this; there Clericum, fo2 Capellan m: held a ma 
teriall variance, but it hath been Objected, that this ſhould be good by way of the 

relation of the woꝛds, ad placita, &c. & Johanni Dodderidge , Unium Juſtic. 

ad placita, coram nobis tenend. aſsignat. that this lalt clauſe aught ts hebe reia⸗ 

tion unto Flemming alſo, but this cannot be ſo, fo: as thep have iu their Cemmiſsi- 

on, two ſeverall additions, lo theſe both ought to be ſpecially named in the CTlzit of 

Erroz, and fo the ommiſion of this, the T1zit is not good, and if the recozd ha» been 

remobed by this zit, this had been ſo done without any Warrant fo} 

the ſame ; and if ic be ſo that this Tchit ok erroz, bere b:ougtc, is not 

good; then here is an end of the caſe, withouc ſaping any thing to the otter mal ter, as 

touching the Superſedeas, but poſito, that this. Wnt of erro2,as it is, be good,ti cn 

whether a ſoperſedeas ſhall be granted, o2 not, and whether this zit of erroz be a 

Superſedeas, of it (elf, oz not ? as tothe fo2ce of this Mit of erroꝛ, the ſame is cf 

ſuch fozce, as that by this Wit of erro2, our hands here are cloſed up, as to the de- 

ing of execution, this doth tap execution, and this is a ſuperſedeas, in 1s nature, 

and this hath not been much withſtood, noꝛ gain - ſaid · but what tap ct execution this 

is, all experience pꝛobes this generally, a Tit of erro?, is of this nature; ard if we 

have granted execution, a Superſedeas map well be granted, and this is the cemmen 

courſe. All inferio} Courts, are to tay execution,aficr a tit of eric? bought, in 

9 H. s. fol. 13. a higher Court, and this appears by 9. H 5. fol 13. the Abbot of St. Albones cate, 

Cc. where a ſecond zit of erroz was there bzought , aud there it is ſald, that a Ulzit 

„ of errozis a Superſedeas of it ſeik, to flap execution upon the Judgement; aud 
3 * 6. H. 7. fol. 13. b. befoze remembyed, the beſt book in the Low, fog this point, it 1s 

; there ſaid, that the Judges ought to ſtap execution, after a Tit of erro2 bzoughe 

upon their Judgement, ſo that ic appeares very ploinſp, that a CUit of erroz, genc- 

rally bzought, is in its nature a Superſedeas, But the queſtion Gere in this p2tuc'pall 
caſe. is grounded upon two reaſons, here is erro upon exroꝛ, after two' affirmative 
Judgements, and a Superſedeas granted, once befoze, wheiher now in luch a caſe 
as this here is, this Tit of erro2 here, (hall have the lame power and foꝛce, as olber 
generall Taites of crro}, as in the caſe of an Attaint, between which, and the T2 it 
- 5 H,7,fel,22. Oferroz, as to this mat ter, there is no difference, but they are all one. 5 H. 7. fol. 22. 
probes this, the reaſon there given, that a Ccmit of erro2,ſball be atop of execution, 
is, fo that hanging the Ilir of erro2 , it ſtands indifferent, hew tle Ceure vill 
determine of this matter, whether they will affirm, oz reverſe ite Jrdgerrent, and 
therefoze, good reaſon to ſtay the execution in che interim, and thcrefoze che double- 
neſſe of the Judgement, being the firſt reaſon to meke the difference, is no rcaſon et 
all, noz makes anp difference as to this; the ſecond reaſon wave in regard that the 
bodp of the Recopd here remainns, and onely a tranſtript of the recozd, remaints 
there in Parliament; and that this wzit of erro2 map one lp be fo; the greater delep, 
and there foze, execution not to be ſtayed : but this is no reaſon at all, noꝛ yet makes 


any difference, though it be in Parliament. Fot as this Court herchath Jui ildicti- 
on 


mm 


Judgement, oz in a wzit of erroz, that the Plaintiffe (hall have another wit out of 
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n over the Court of C. B. ſo che high Court of airliamen: Mall have the tame 
Juriſdiction, over this Court; and as a (zit of erte here byought, all be a Fu, 
perſedeas, io ſtay execution upon a Judgement giwen iu the C. B. lo a CTlzit of rrroy 
bꝛought in Daliament, upon a Judgemen: given here in this Court, thall be alta 
a Superſedeas, to ſtay execution here, aud no difference there is at all beiwern a 
Cs of Erro? brought here, and a nt of Ecroz bougye there, as to 
this matter, the authozities in point, are but few, and hate been beloze 
remembzed, but this point is fulip determined by the book of 1 H. 5. fol. 19, 
20. beloze remembꝛed, $1 lIudicium affiimetur poteſt progredi ad cxecutio- 
nem; out of chis map well be collected a verp ſtrong Tlarraut, that in the 11> 


lerim ehep rught not, if acirmed; then &c therefsze befoze Judgement be affic- 


med, uot to pꝛocecd. As tothe granting uf a duperſedeas, the lame is not requiſit,fo2 
that the Tit of erro? is in it ſelł a Super ſedeas; and ſo notwuhſtanding two of che 
exceptions taken, the wat of erroz here bzought is good, but koz two other of che 
exceptions, they are good, and of foꝛce, but thep cannot now come pꝛopperly in giie- 
ſtion befoze us; but fox the fifth exception, the wait ok erroz is not good, and lo as the 


caſe now ſtaudeth, if this whit of erco wall be here adjudged by us to be bad, then 


this Court is at liberty to grant execution, and ſo the wzit of erroz being here bad, 
and vitious, execution theretoze ought to be granted. Dodderidge Iuſtice. Two 
queſtions have been here mobeb, 1. Chether this wit of crroz, as it is, be a good 
warrant to remove the Recozo ? 2. Whether the Court ſhall grant execution up⸗ 
on their Judgement, 02 (hall grant a Superſedeas to ſtay execution - and whecher 
this wꝛit of erroꝛ be a Superſedeas of it le lf, to this Court, to ſtap cxecution, until 
the matter be there determmed in Parliament; fo this wilt of erroz, 5. exceptions 
habe been talen, that the ſame (ſhould not be good; to thele J ſhall ſpeak, this caſe, 


with the circumſtances obſcrved, is very rate, there being but few books, and 


Pꝛeſidents, in the poinc the wzit of errs2 here is good, and a ſufficient warrant to us, 
to temove the tecozd, as to the exceptions that have been taken, the firſt @ the fourth 
are agreed, not to be materiall; the third and the likch inſiſted upon, as being onely 
matertall, but theſe are moze pꝛoperiy co be debated in Parliament, and not here; 
as to thele, no realon hath been given, to ſtay the removing of the record; the lecond 
erception, s the moſt matetiall exception; Firſt the Rule is put. Coke. 3. pars. fol. 
2. in tbe Marquis of Wincheſters caſe, out of 9 H. 6. fol. 1. and the lame affiirm- 
ed in 7 Aſsiarum, placito 5. and 26 Aſſiſarum, placito 3 1. and to be àgreed, that 
gencreilo, in all cales, where a man is to execute a recozd, oz to defeat A recozd, 
there no v.riancc ought to be between the wit, and the recozd, and in 3 H. 6. fol. 
16. a, (his rule is there allo atfirmad, where by Paſton, if the wit of crroz be not 


1H 7.4 
20. 


Coke 3 pars. 
fol 2. Cc. 


H. 6. fol. 1. 
7 Aſſ. placito. 
5, Cc. 

3 H. & fol, 


arcoꝛoing to che firſt recozd, the wzit ſhall abate in the caſe put out of 9 H. 6. fol. 4. 


it is very apparaut, chat there was no wzit ok ertoz, (ufficiznt to remove the recoꝛzd, 
fox the wait there, meut tons the lui:e, to be between other perſons, contrary to the 
recozd, and ſu not the tame recozd, in 1 & 2 Phil. & Mary. Dyer fol. 105. a 


Wait of etroz bought here, upon a judgement given in a wait of entre in the poſt a- 


gainf?, &c. in the C. B. the o zigmal watt of erroy, was de Loquela, que in curia 
noſtra, et cor um juſticiariis notti is, & per breve uoſtrum, inter partes drædict. 
and the Judgement, and the recozd was given , and entred, anno 37 H. 8. and the 
wit of ertoʒ was bzought anno 1 E. G. aud this adjudged to be no warraut to re- 
move the recozd tatothe B. K. to this purpoſe is 9 H. 6. fol. 4. and 2 R. 3. fol, 2. 
Collins caſe, and 4 & 5 Phil. & Mary. Dyer. fol. 164. a recozd was removed, 
and hought in B. R. out of a Come ot ancient demeſne, in the county of Darby, per 
breve, de fa ſo judicio, ad ſed. &c. verſus &c. the wzit was, ſub ſigillo tuo, & 


ſigillis quatuor legalium hominum ejuſdem curiz; where it ſhould be, ſub ſigillo 


tuo, & per quatuor legales homines, ejuſdem curiæ, ſo that this is a matetiall va- 
tiance, upon which recoꝛd, tbey could not pꝛoceed, and by 4 H. 6. fol. 4. per omnes 
juſticiarios, in ſuch acale, where matter of ſubſtance is wanting in the wit of falſe 


che 


& 2 PE 
Henry Dyer, 
fol. 205. 

9 H.. fol. 4. 
Ce. 


4 H. 5 fol. 4. 


Termin. Hillar. Ii. Jac. RB. 


— — — — — — — 


2 Elix. Dyer 


fol, 180, 


28 H. 5. fol. 


Fitr, O. B. f. 


24. D. 


Fitz.N B. fol. 


25. B, 


19 Eli. Dyer 
fol, 3 56. 


the Chancery, directed unto the Jultices, de Banco, reciting the matter, and ceme 
manding them to p2oceed to the diſculsing of the errozs, in the recoꝛd, quod 
coram vobis reſidet. 2. Eliz. Dyer. fol. 173. Kirkes caſe. Iohn Kirke ſadler, 
hꝛought an action of Debt againſt Parrer, who b2ought a wat of erro2 , directed to 
Sir Anthony Browne, chief Juſtice of the C. B. before the return of which, he 
was removed, and Str James Dyer, made chief Juſtice there, rhe ozigtuall was 
Sadler, but In the pzocels, and in the wit of crroz, he was named dalter, allo the 
zit was directed to one chick Juſtice, aud another chief Juſtice did certify the re: 
cozd this was not good, but he was fozced to bzing a new it of erroꝛ, De recor- 
do, quod coram vobis refidet. 2 Eliz. Dyer. fol. 180. Calverley empleaded B. 
fo2 Debt upon an obligation, endorſed with condition, to ſave him without dam- 
mage touching his account of the Sheriffwick de S. in commitat. Eborn. Jupge⸗ 
ment was given for the Plaintiife, upon chis Judgement, a wait of erroz bzcught 
the verity of the caſe was this, the TU1it of Debt was bzought againll Bieſley, auo 
another by ſe verall pꝛetipes, (crerall iſſues joyned, and levtrall judgements given, 
and one wit of erroz , tantum, bꝛought to remove both the reco:vs, ſuppoſing the 
fuite to be inter C. querentem, & B. and others Defcnpants , the which was not 
good, iu this caſc, and ſo fo; this cauſe Hey wood chief Iuſtice did refule to receive 
the Certification into the Court of B.R.28.H.6. fol. 11, 12. befoze remembzed, to 
the lame purpoſe , ſo that it appeares by theſe cales, that it the w2ic or erroz, do va- 
ry mate1tally from the recozd, that ſuch a TU2it of erro2, ſhall not be a Warrant to 
remove the recoꝛd, ſo that by reaſon of ſuch a variance, it cannot be known, what 
reco?2 ought to be removed, but if the variance be between the Mzit, and the re- 
coꝛd, and pet it is apparant enough, what recozd ought to he removed, not with⸗ 
ſtanding this variance, the wꝛit of erro2 ſhall be good, and the recozd by this map be 
removed. As to the firſt exception taken; fo that it appears not by the wzit, who 
was the }Ilaintiffe, and who the Defendant in the Alliſe ; this is an exception, but 
fo? curtoſitie, being neevleſſe to ſhcw this, pet there are expꝛeſſe Pꝛeſidents both 
wayes. Fitz. N. B. fol. 24. letter D. an Alsiſe removed in C. B. fo2 difficuity , and 
there adjudged a Ut of erro2 bzought here in reddititione judicij loquelæ, qui 
fuit coram vobis, per breve inter; ſuch aud ſuch , and doth not name, who was 
Plaintiffe, noz who Defendant. Fitz. N. B. fol. 25. Letter B. Rox di- 
lecto, &c. cum nos nuper, &c. ad, &c. inrecordo, & proceſſu , que fuic 
coram yobis,&c. per breve noſtrum; inter W. de T. petentem, & I. de R. te- 


nentem, and ſo here be names, who was Plainciffe , and who Defendanc. In a 


Cit of erroy , upon a Judgement given in treſpas,inter A. & B. there it is known 
by Circumſtance who was Plaintiffe, and who Defendant ; ſo that as to this er- 
ro2 this hath been reſolved to be good, this exception: notwithſtanding a ſecond 
exception, as this caſe is, this being erro2 upon eoꝑ, and it is to certify a record, bes 
tween ſuch and ſuch a per breve noſtro, ik this be omitted, it is not materfall ; fo? 
the recoꝛd is without it, ſingled out, this is good enough, aud hath ſufficient cer- 
taintp to be known, and we ought not to be lead by pꝛeſidents, ik they be without 
reaſon, and this is ſukficientiyſſupplped here: fo2 a wzit of crro}, if it hath anp in⸗ 
tendment, not withſtanding an omiſston of any part be, pet if it map appear, that the 
reco2 d ought to be cefificd. 19 Eliz. Dyer. fol. 356. An Actiou of Covenant 
bzought by A. B. Aſſignee of C. D. the party named in che Indenture, upon which a 
recovery was had; th? Defendant bꝛought a wꝛit of erroꝛ, the wait was, between 
A. B. querente, and F. G. Defendant, omitting the woꝛds (aſsignee de C. D.) 
which was in the wꝛit, and Count de Covenant, exception, that che reco2d could 
not be removed, by this wyit of erroz, fo2 that there was no ſuch recoꝛd. Manwood 
agreed this to be ſo, fo2 that the woꝛd Alſignee, is the ſubſtante of the action of Co⸗ 
venant, to the Plaintiffe, and the wit of erro2 is founded upon this recozd , and ſo 
ought to agree with it. But all the other Judges were of acontrarp opinion, and 
that A. B. which is the entire name, and ſur-name of the Plaintiffe is ſufficiencly 
mentioned in the w2it oferro2 (without the other additions to remove the reco2d, 
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and ſo the (ame ſhall be taken good by implication, Paſch. 20. E. 3. Fitz. titlepaſch. 20 £3 
Briefe, placito 251, in Eſcheate, the wait (Aill Feloniam fecit pro qua abjura- Fitz tit. Bre. 
vit regnum, the wilt was challenged, foz thac ic did not ſhew, what Realme he ab- placito. 25. 
jured: pet the wait was awarded good, and Hillar. 3 1. E. 3, Fitz. title Briefe, 
placito 327. Baron & feme, bzought a unt of Raviſhment of I. che cldeſt fon ant a; _ 3 
beire of the wife, which was raviſhed, Judgement demanded of the Ulait , fo? e 
that the wife being living, cannot have an heire, by the common, Law , there it is 327. 
ſatd, that it ſhall be intended by the Unit, co be che ſonne of the wife, by another 
husband, and lo the wꝛit held good; ſo here in this caſe, it ſhall be implped, this ta be 
here per breve. In an Aſliſe, there are foure Commands made to the Sherife. 
I. Quod faciet tenementum illud reſeiſiti, this is to quiet the Poſſeſſion. 2. Vi- 
dere tenementum illud; to have the view. 3. Summoneas eos per bonos, &c. 
to ſummon the Juty. 4. Pone per vadios, & ſalvos plegios, &c. hete, Sommoni- 
ti, & capti; &c. which implyes this to be per breve, and this exception not with⸗ 
ſtanding the wyit here is good; the third exception, and upon which it hath been 
very much relyed, and which is the greateſt of all the reſt, and pet notwithſtanding 
this exception, lay all here together, and the whit is good, where the ſole difference 
was in the omiſſion, of a ſurpluſage, being a part of the addition, of the name, which 
was but ſurpluſage, nuper juſticiarijs, noſtris ad Aſſiſas capiend, tenend. aſsig- 
nat. coram fidel. Tho. Flemming, & lohan Dodderidge , &c. ad Aſſiſas & te- 
nend. aſ>ignat, this referrs to them both, and ſo good; this is onely a denocaſion 
of che name, and of the perſon, and doth not concern any thing touching their Jus 
riſoic tion; here the nomination of the Perſon is certain enough; the emiſſion here is 
onely in point of ſurplulage, and therefoze good; if it bad been coram juſticiariis 
noſtris. Tho. Flemming, & Johan. Dodderidge, ad placita coram nobis in Co- 
mitatu Norfolk ad Alzilas capiend. tenend. alſignat. this had been good and ſuf- 6 K. 6. Dyer. 
fictcu:, 6 E. 6. Dyer. fol. 77. a good caſe to this purpoſe. In a Quare impedit. fol. 77. 
Judgement given at the Alsiſes, a wꝛit ok erroꝛ here bzought in B. R. directed co the 
chief Iuſtice de banco. Silicet quia in recordo, & proceſſu, ac etiam, in redditi- 
one judicu,-loquelz, quæ fuit coram vobis, & ſociis veſtris per breve, inter, &c. 
it was thete moved, that this wile was falle, fo2 that by all theſe woꝛds, it ſhall be 
intended, that the Judgement was given, coram juſticiarijs, de Banco ! whereas 
in truth, it was by the Juſtices, De Niſi prius, in hoc dubio, Bromley chief 
juſtice herebat, ſed tandem, hoc non obſtante; the firſt Judgement was affir⸗ 
med; and this was a greater caſe, then our cale here; and this wꝛit of erro? did re- 
move the recozd: but a variance, which ſhall be matertall,ought to be ſuch a vari- 
ance , as makes the Court to be in a doubt, what recozd they ought to certify, and 
this ſhall be materiall, but otherwtle it is, where the matter is not made doubtfull; 
our caſe here is in a wꝛit of erroꝛ, upon a wait of erroꝝ, and ſono doubt is there here, 
ok what recoꝛd is to be certifyed, this is (et foꝛth unto us in individuum, and ſo 
good; the fourth exception, becauſe the wit of erro2 hath theſe wozds in it (S) Sub 
figillo veſtro; this is not woꝛth the ſpeaking unto, this being the kom of all wzits 3 
of crroz. 23 Eliz. Dyer. fol. 3 75. Whalcys caſe. 22 E. 3. fol. 3. 1 H. 7. fol, 19, 5 gg ey, 
20, 8 H. 5. Fitz. title error placito 88. all agree fo2 this manner; ſo that thele O. 
are woꝛds of courſe ; The fifth and laſt except on, becauſe in the wit of erro2, no 
mention is made of the place, where the Alſiſe was taken; but the wit of erroz 
here doth mention this, where it was taken: and this is to be lent into the Parlia- Ko fotos 
ment, et omnia ea tangentibus. 2 E. 3 fol,51. old print, placito u. Which is a Lg 0 
nocable caſe , Geffry Scorlage, bzought a wit of erroz in Parliament, upon a 
Judgement given inthe Exchequer ; divers exceptions there taken; aud tothe 
wꝛit of erro2 fo2 the omiſſion in this, of the wozd Communitas, yet notwithftau- 
ding, this was ruled good; this is a good caſe, and very obſervable , foꝛ divezs 
things, which caſe was in a wit of erro2 at the Common Lam, in Parliament, be- 
foze the Statntes in this caſe made. 2. What was here the anciencer cultom. 
3. That the record was well removed, ON recowds , and book authozity > this 
earns 
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learning, ate not many, in the old Book ot entrees. fol. 302. one Pꝛeſident in the 
point only. 23 Eliz. Dy. Whalleys caſe, the toule of which caſe, if it could b2 found, 
was our very caſe. As to the other point, touching the Superſedeas, the wiit of cr» 
ro2, being good, it is not now in our power, either to award, oz to ſap execution, 
fo2 our hands are bp this wit of errop cloſcd up; every wit of Erro; being clear. 
Ip a ſuperſedeas of it ſelf; where in a wit of exroʒ the party hath once had a duder- 
ſedeas, and this wit abates, by default of the party himſelf, there, fc2 a rule to be 


oblerved, in another wꝛit of crro2 by him bzought, no ſecond Superſedeas (hall be 


5 E. 2.8. H,s. 


S. H. 7. 


awarded; other wiſe it is, if no de feult be in the party, but the wꝛit of errez doth a⸗ 
bate, by the vot comming of the Juſtices , in theſe caſes , if he hath 10. wzits of 
erroꝛ, one atcer the other, all theſe are of themſelves a Superſedeas to the execution, 
and this appcares by 6 H. 7. fol. 12. foz this wait of crroz doth clole up our 
hands; and lo in this pꝛincipall caſe, the w2it of erro2 here bzought, is good; and 
by this, the recoꝛd is to be removed, and execution to ſtay, this wait of crroz being 
of it ſelf, a Superſedeas to the ſame. Croke luſtice. In Auguſtiis poſitus ſum. 
In this wit of erroꝛ, I confeſſe, facilius eſt deſtruere, quam conſtruere. Sed me- 
lius eſt, conſtruere, quam deſtruere. J dcfire to chooſe the better part , rather then 
the eaſier part. J ſhall inſiſt upon the fift, and laſt exception; omiſſion (per breve) 
the fifth exception taken, becauſe it is not ſhewed who was the Plaintiff, and who 
the Dekendant, whether this be ſo materiall an exception, oz not, as it hath been ur- 
ged ? J deny this to be fo, nego conſequentiam, J obſerve this fo2 a rule : if peu 
have one (et) this (et) will well diſtinguiſh, who is the Platntifke , and who the 
Defendant ; the firſt that is mentioned, is the Plainliffe, the ſecond the Defen: 
dant, (cum breve, ) by this wozd (et) it appears plainly, whb was the Plaintiffe, 
and who the Defendant : another exception taken, quia ſub ſigillo, this hath been 
well anſwered, communis curſus, communis forma is fo, 5 E. 2. 8 H. 5. 1H. 7. 
23 Eliz. Dyer, Whalleys caſe,befoze remembzed, all of them do concur in this, as 
to the exception, becaule there is omitted (per breve noſtrum) J doubt of this, bes 
cauſe it may be per billam, vel fine breve, therefozc this ought to be certainly ſhets- 
ed, fo2 it was per breve, and we by this wit of erroz , ought to remove Aſsiſam 
Loquelz, which was fine breve, and ſo not the lame, and therefoze not good. As 
to the exception taken, foʒ not ſhewing, & c. the place where, this hath been well ans 
ſwered, as to the other exception (S) ad Aſs iſas, tenent corum. T. Flemming milit. 
capital Iuſtice ad placita. and omit the addition ſubſequent, coram nobis, in this as 
greed with Dodderidge, if it had been coram juſticiarijs noſtris. T. Flemming, & 
Iohn Dodderidge, coram nobis tenend. aſſignat. this addition alone had been 
good, and referrsto them both; but as it is here, it is not good, wzits are not to 
Abate, fo2 every nicety; but here, when he would make a perkect deſcription of 
the Perſon, ad placita, a reference in the percloſe, ſhall not ſuffice , by a reference, 
and relation to the firſt, becauſe this ought to be twice named; and koz this omilsi⸗ 
on, the wit is not good; ſo if one doth meddle with the reciting of that which he 
ought not, and doth varp in it, this is not good, 6 7.7. in a wait of erroꝝ, o- 
mites (aſsignat,) this is not ſo materiall a variance; toz this is but, abun- 
dans, and this ſhall not vitiate the wzit; here in this wait, he doch not ſhew 
ubi placita ſhould be held, noz pet de quibus placitis, and ſo the Wit of Crroz 
not good fo2 theſe Exceptions; fo2 debile fundamentum fallit opus: Alſo in the 
Tut it is Nuper juſticiariis, whereas the ſame ought to have been adtunc juſtici- 
ariis, fo) that Nuper map be befoze, o; of latter time, ſo that Nuper is alcogethcr 
impꝛoper: Alſo it was of Land in Bakenthorp, and it doth not appear in all the 
= that Bakenthorp was in the County of Norfolk, aud ſo fo2 this cauſe, the 
Wit not good: As to the other matter of the awarding of a Superſedeas; if the 
zit had been good, we ought then Superſedere executioni, and the ground of 
my Opinion in this, ſhall be common experience; and therefoze in the Pꝛoceed⸗ 
ings in London, upon a Judgement given there befoze the Sheriff, upon which 
Judgement, a zit of Erco? is bzought in the Huſtinges there; this zit of 
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erro2 is a Super ſedeas of it {elf te Ray execution, and if aup doubt be made, that 

the party will yet pꝛocred to habe execution, then there is a ſpecial will to be di- 

rected to him, to pꝛohibit them from ſo doing, (S.) Non debeatis, & minus juſte, 

as appears in Pitz. N. B. fol. 22. I. And ſo ka; thele exceptions, the Tic of er- 

toꝛ here brought in Parliament, is not good, no? a ſufficient warrant to us fo2 t9 

certiſie the recoꝛd tbither. Coke chief luſtice. The Caſe here is upon a Junge 

ment given in an 2 file, by confeſsion,befoze the Juſtices of Niſi prius, and affi:u- 

ed hete in a Unit of erroꝛ; upon which Judgement lo given here, a Cit of er- 

ro is bꝛought in Parliament, by the current of all our Books, a CUzit of ctro} 

bzought in Parliament, upon a Judgement giben here, is directed to the Chick 

Juſtice, who is the Keeper of the Recoꝛds; but the wꝛit ou ght to be allowed of by 

the Court. As to a arliament, firſt it is good to obſerve the ancient fozms, fox 

in ancient time, the Loꝛds and the Commons of Parliament did fic togecher in one 

and the ſame Room, but afterwards thep were divided, and to fit in ſeberal rooms, 

and this wis ſo at the requeſt of the Commons, but pet they ſtill remained but one 

Court; and ok all this J have (zen the Necozds, one iu the time ok King Henry 

the firſt, where all of them did ſit tog ether, and mention is there made of the de- 

grees of their Scats ; ſo in the time of King Edward the third, 39 E. 3. after- 

wards they were divided at the defire of the Commons ; errozs, and all indiviſible 

things, were to be bꝛought ts be diſcuſſed in the Upper Pouſe; the point here con- 

ſidersole is, whether this whit of erro2 here bzought, be good, o not, ſo that by 

this we have ſufficient warrant fo2 ts remove the Recozd, oz ſufficient matter of 

defect in this wzit of erroꝛ to ſtay the removing of it, hic labor hoc opus eſt No 

p2eſivent can be ſhewed, agreeing with our Cale here, in the point of a dsuble Judge 

ment, the Books rememvzedof, 42 Aſsilarum, 22 E. 3. 8 H 5. 7 H. 6. 1H.7. 42 Affiſ. 22, 

23 Eliz. Dyer, nane ot theſe in caſe of a double Judgement given; this is ust Oc. 

material foz the fir point, but it will ve material faz the ſecond point, 22 E. 3. f. 3. 

a. the leading Book, by which it appears; a Peil:ton to be Lefoze ſued unto the 

Ring, befs2* this wie of errog in Parliament is to be granted, by which wait, the 

Roll in which the Pꝛoces and the Judgement was, was bꝛought by Sir William 

Thorp Cutef Juſtice, into the Parliameac,, upon which the King did aſſign cer⸗ 

tain Counts and Barons, and with themthe Juſtiges fo2 co determine the ſaid bu- 

line's, 1 H. 7. fol. 19. Fitz. tit. error, plagito 88. touching this matter; and, H. 5. f. 19 

10 H. 6. there Gaſcoign chief Juſtice, dip carry the Record thither, and bꝛought Go. : 

it back again, aud there left a Tranſcript of the recozd, upon which thep pꝛoceed⸗ 

ed by this wit ol erro2; as here it is, we have no ſulſicient warrant to remove this 

rcco2d, and our caſe, as here it is, hath acco2diugly been ſo adjudged befoze in the 

very point: As to this which hath been firſt ſatd, chat if the w2it had been, Juſtici- 

ariis noſtris, Thom: Flemming, & Johan, Dodderidge, &c. lately Jultices of 

Alsi'e, ad placita coram nobis, &c. that this had been good, and ſhould go 

unio them both; but were the Caſe ſo, J hold it not good, unleſs their Commilſi· 

on had been fo, conjopning them in this manner together, but not otherwiſe, for 

the whit, ought in eveip regard. to agree wich cheir Commiſſion, oz the ſame, not 

good, and no warrant by this ſufficrent fo us to remove the recozdy ; the wꝛit ought to 

agree in all things, foz everp Chief Juſtice is a Knight, but every Knight is not 

a chief Juſtice: Jif in che Tit he vartes from the Court, the party Agent, oz 

the Defendant, if in che nit he miſtakes any of chem, che Tit is not good; 

here he hath miſtaken in the addition of the Judges, in this Tint of Erroz, aud 

ſo the lame not good; As to the Exception, fo; the omiſsionsf (per breve) fox ic 

map be per breve, o linc breve, and therefoze he ought to ſhew which: In the 

time ok Ring Henry the firſt, J finde divers Recozds, and by ſome of chem it ap- 

pears, that the chief Jullice here did lit allo ſometunes in the C. B. and in 5 E. 5 E. 4 fo! 2c 

4. fol. 4. Markham Chief lIuſt ice of B. R. and a Juſtice in the C. B. and ſome⸗ 

times he ſat in the Exchequer, &c. indefinita propoſitio univerſalis, if the ſub- 
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ject be univerſal ; ad placita here it is too general, foz it map be taken of the B. K. 

C. B. oꝛ Exchequer: reverſing of Recozvs is odious in Law, aud therefoze the 

zit of errozought to agree in all points with the recozy, never to grve wap to 

reverſals ; fo2 ſmall and light wiſtakings being bur uttles, & apices juris non 

ſunt jura. Two things are to be ebſerves in all Judgements. 1. TheSubſtance 

of them. And 2. The Fom, but this oughr ts be the eflential fozm, foz that 

| forma eſſentialis dat eſſe, but we are not to give way unto literal fozm, eſpecially 
7 in TUIzits of erroz, which is onely but a Commiſsion to examine, and not to be tp, 
ed to ſo literal a fozm, in which there is no ſuch kom: As to che Dibjcecton of re» 

lation, without all queſtion, that ſhall not be ſo here in thts Cale ; It in the TWzit 

of erro2 he miſtanes the Judges, he miſtakes allo the Judgement, and foz this J 

2 Eliz Dyer, relpupon Parrets Caſe, 2 Eliz. Dyer, fol. 173. it map be, that the Judgement 
fol. 173. Cc. was befoze two, 0? bekoe one tantum, and it a man in plead ing meddles with a 
thing which is ſlucpluſage, and with which he needs not to meddle; if he commits 
any contrariety tu thts recital, this ſhall abate his wir, and to this purpole it ap- 

| pears at large in Plowdcns Commentaries, fol. 84, 85. in Parteridge and Cro- 
ah nes kers Cale, 2 Eliz. Dyer, fol. 173. where John Kirk, nomen & cognomen ali- 
fol. 84,85 5 dictus, dadleg had a Judgement againlt Sir ſohn Parret, who bzvught a whit 
tec. _ of ex:92, Which was directed to Anthony Brovrn, chief Iuſtice of the C. B. (where 
note) that the beſt courſe in ſuch a Eaſe, is not to direct the watt to ſuch a one no- 

minatim, Chief Juſtice of the C. B. but generally to the Chief Juſtice, &c. 

there in the wut of crro2 he was named Salter; this variance was but in the alias 

dictus, and that in a matter ok ſurpluſage, and pet this was held a material vari- 

aute to abate the weit; fo} it is there ſaid, there was no ſuch Dzigmal by the ad- 

dition of Salter, and therefo2e he was fozced to habe a new wit of crro2, fo that 

the wzit of erro2 ought to agree with the recess, without anp variance in all the 

2 R. 3. fol. 2.3. elential foums, and accozding to this is 2 R. 3. fol. 2, 3. Collins Cale, in an 
Actiou of Debt upon a Bond, where the party was named right, and ſo che ſun 

tight; the variance there in the time of the King, as upon a Judgement given 37 H. 

8. upon this Judgement a wit ok erroz bꝛought, 7 E. 6. and the wzit of err} 

(atth, in caria noſtra, wh reas the lame was in the time ok another King: this is 

not good; in a wait of erroz, che party ought as it were to hit the Bird in the eye, 

as in this to ſhem certainly, and without aup variance, the Tourt, tbe party, the 

| Juoge, the addition of che party, and the alias dictus, otherwile the Judges have 
e Dyer, no power to remove the recozd ;_ and fo2 this Cauſe, 2 Eliz. Dyer, fol. 180 Hei- 
0 wood in B. R. refuſed to receive the cercification of the recom, tontrary to the wait 
E of error; and upon this fürſt point, ſee alſo 9 H. 6. 27 Aſsiſar. 28 H. 6. aud 
= | 19 Eliz Dyer, fol. 356. aſſignee omitted in the wꝛit of erroz, all which bave been 
y - befoze remembyed. Az to the ſecond point here, we have here a double Judgement, 
no pꝛeſideut in thts caſe can be ſhewed fox to direct us herein, & quod non lego non 

credo: As to the Superſedeas, two parts in this to be coulidered. Firſt, to lee 

what Judgement we have here given. Secondly, what Judgement they (hall there 

give in Parliament: The Judgement here given was, Quod judicium affirme - 

tur, & ſter, in omni robore ſuo, & effeetu; this is the Judgement here at this 

day, in a whit of crcoz, when the Judgement befoze given is by us/atfirmed ; but 

21 K. 4.fol, in 21 E. 4. fol. 44. a. the Judgement in a C Ait of Errozis, if che Judgement be 
44. a. affirmed, Quod judicium redditum remanebit ſtabile impertuum; but now our 
Judgement in ſuch a Caſe is, as befoze is expꝛeſſed: Jf pour Wuic of erroz here 

be good, pet this is not here bzought to reverſe the Judgement given in che Alsiſe, 

befoze the Juſtices of Alsiſe, but the ſame is here bzought, onelp co reverſe our 

Jndgement here given in the firſt zit ok erro2 ; ſo that this zit of erro2 bere 

now bꝛought in Parliament, is bzought upon the ſecond Judgement, and this 

Judgement map be well reverſed, aud yet the firſt Judgement co ſtand in fozce,and 
exetution upon this Judgement n.ap well be granted, notwithſtanding this UI2it 

of erro2 ; but if the zit of exroꝛ in Parliament, had been bzought —_— ere 
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Oziginal Judgement, ik thts had been reverſed, this ſhould allo have reverſed the 


ſecond Judgement here given, which is onelp founded upon the firt Judgement, 


8 H. 6. fol. 3, 11, 30. iu a Formedon: A good caſe as touching tbis, foz as it ts 30 H. 6. fol. 3. 
1.30. 


there ſaid, lo here, to judge upon the tn (uffigiency, 11 H. 4 fol. 4. a notable caſe , | f c 

to chts purpole, two Judgements in the aff:rmative, in a zit of annuity; a . 
Ait of erro2 bzought upon the firſt Judgement, and reverſed, and by this both 

the Judgements call be reverſed, becauſe that the ſecond is dependant upon the 

fick; and when the Oꝛiginal Judgement fs ſhaken by a UUzit of erroz, the dcepen- 

danc Judgement ſhall be alſo by this ſhaken: But as this caſe here rs, we have 

two diſtince affirmacive Judgements, and notwithſtanding ſuperſedere executio- 

ni, by che wit of ercoz top the ſecond Judgement, pet this is no ſtap of the execu⸗ 

tion upon the firſt Judgement, 13 E. 4. fol. 4. A man hath Judgement to recover, 13 E. 4 fol 
in a wzit of Annnity ; afterwards he hath a ſcire facias fo) the ſaid Annultty, and 
Judgement to recover, and p2ays execution upon the Judgement in the Scire fa- 

cias; the Defendant bzings a Mit of erroz upon the Judgement given in che 

Annuity, and pꝛays a ſtay of Execution, foꝛ that if che firſt Judgement be defeat: 

ed, which is the pꝛincipal, che Judgement in the Scire facias ſhall be alſo by this 

defeated, fo2 that this Scire facias is of the ſame thing which was ad judged in the 

Unit of Annuity : See the Book, in the end of which Caſe there is a good 

Note put, Due bzings a TY1it of erroz, and doth not ſue fo2 to have che Recozd, 

the other p2aps to have execution: A new 4U11t of erroꝛ is then put in, notwith- 

ſtanding which, execution was awarded, oz otherwiſe the party might be foz ever 

delaped ; agreeing with this, is 6 H. 7. fol. ultimo, where a TAut of erroz is 6 f. ola 
brought onely foz delay, execution ſhall be awarded, 8 H. 7. fol. 10. a. & 43 E. 8 H. f. 10. a. 
3. fol. 3. a. Aman recovers Land, and hath execution of it, afterwards he is dif- 

leiſed, and bjings a Re. diſſeiſin, and in this rxecov?rs; If a Mut of Erroz be 

bꝛought upon the firſt Oꝛis tual, and this reverſed, this ſhall allo reverſe the Judg ; 

ment given in the Nedilleiſin, lo that two Dꝛiginals are here reverſed by one CUzit 

of Ecroz; and with this agrees, 11 H. 4. fol. 6. 8 R. 2. à wit of Errozbzought 11 H. 4. fol. 6, 
here upon a Fine, in the Tranſcript of the Fine, and this was between the Prior 8 R. 2. c. 
de M. and Seymor, affirmed here, and upon this, a Tic of Erro; was b:oughs 


in Parliament, and all the Judges were called uncoit, and found fo be erronious, 


the Fine was onelp reverſed (and therefoze the Chief Juſtice, recordum illud re- 

duxit) & ob errores illos judicium redditum coram rege, reverſetur & breve 
Cancellario, fsz poſſelsion, fo that the Judgement onely in this Court co be re- 

verſed : So chat the difference is, where there be two affirmative Judgements and 

where but one ; A never ſaw auy Superſedeas granted in this Court in ſuch a Cale 

as this is, (and pet J will not grant execution) but moved the p*rtp to hing a new 

Aut of Erro. Dodderidge luſtice. ou ſhall do well co make pour nem Mit 

of Errox better, 6 H. 7. fol. 15. A good Cale touching the vate of che Wiicof ;q ). f.;. b 
Etroꝛ. Coke chief Iuſtice. This is ts be obſerved, that the hit of Erroz do ; 
agree with the Reco:d ; fs the Court denped to grant Execution, the Te of Er» The party left 
roꝛ not being good, noꝛ any Tarrant to remove the Recozd, and ſo the Caurt did ro bring a new 
nothing moe herein, but leaft the party to bzing anew Whit of Erroz, as by his Wit of error. 


Counſel he ſhould be adviſed. 
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Mirrill Plaintiff, againſt Nichols 
Defendant. 


Entred Mich. 8. Jac. B. R. 
Rott. 402. 


| fo an Action of Treſpaſs and Ejectment, upon Not-guiley pleaded, the Jarp 
found a ſpecial Uerdict, to this effect, They finde that John Cutting being 
leiſed in Fee-ſimple, of Lands in divers places, (S.) Df the Panoz of Allens and 


 Rumbals in Eſlex, and of other Lands in Kent; and alſo of two ſeveral Moietics 


which he had by teveral Puzchaſes, the one of them lying in Eſſex, the other in 
Kent, makes his laſt Mill and Teſtament in wziting, in manner kollowing, 
(S.) Firſt, J do devile to my Mike, the Youſe wherein F dwell, called Allens, 
alias Rumbals, foz her Life; aud by this his Mill, grants a Rent-charge ok 
twenty Marks yearly, unto the Maſter and Fellows of Keys Colledge in Cam- 
bridge, to be iſſuing out of Allens and Rumbals in Eſſex, with a Clauſe of Di- 
ſtreis fo the ſame ; and in this his WUll, he adds further, J deviſe the Houſe which 
my Aike hath, and all other my Lands in Eſſex, charged as afo:eſatd, to Stod- 
deridge my Son in Law, (under whom the Defendant claimed) and as to my 
Moieties, (which be Purchaſed by ſeveral Purchaſes from one and the ſame per- 
ſon.) J do devile all mp Moiet ies in Kent unto Anthony Bearblock mp Son in 
Law, (ano under whoſe Title the Plaintiff claimed) ſaping nothing et all of his 
MBoietp in Eſſex, and having but one moycty in Kent; and whether theſe woꝛds, 
(S.) Au mp Moieties in Kent, ſhall carry both the Poletics to Bearblock, was 
the one Queſtion: Apen the Trpal at 6he Bar by an Eſſex Jury, the Court 
was clear of Opinion fo: the Title of Bearblock, under whom che Plaintiff 
claimed ; this Cale was afterwards argued at the Bar upon the ſpecial verdict, by 
John Moor foz the Plaintiff, and by Bing fo2 the Delendant, and now the ſome 
was argued by all the Judges. Haughton Juſtice. That Judgement ought to 
be given fot the Plaintiff fo? all theſe Lands: The material Clauſe iu this TA, 
(and thoſe and all other my Lands) concerning all wy Lands tn Eſſex and 
Kent, thele wozds are not material, notwichſtanding thep contain all, yet cut 
ok theſe' woꝛds no Argument can be made, as to the diſpoſal of anp of his Lende; 
as to the ſubſequent woꝛds iu the Mill, and the clauſe therein, whether this (all 
carry any ather Lands but thoſe which weile charged as alozcſaid; there will ve a 
great difference ina Will, between words of reſtraint, which do follow general 
woꝛds, and which do ſollow particular woꝛds, and to this purpoſe is 2 E. 4. fol. 29. 
the laſt Caſe in a caſe of a reltaſe being, Relaxari totum jus quodæ habco in om. 
nibus illis terris, q uas quondam habui, ex dono & Feoffamento domini, R. the 
ſame to be averred which they were; and 34 13.8, Brook tit. Releaſes, placito 19. 


General woꝛds are to be reſtrained: It hath been objected, out of theſe wozpe, 


(other Lands) te this it map be anſwered, That theſe woꝛds map be as well cran(- 
lated and placed otherwiſe: All choſe my Lands charged as afozeſaid, and all o- 
ther my Lands but there is no warrant fo; thie, to take theſe wozds from one 
place in the Will, and to put them in another place, where in one place they de 
carry one ſence, and in another place another ſence and meaning, and therefoꝛe the 

| wo2ds 


Termin. Hill, 11 Jac. 


woꝛds are to be as they are placed in the Will: Au Argument hath been made upon 
matter ſubſequeat, part co take effect during the life of his TUife, and part after 
her death, (and other parc afcer my own death) as to this, if anp other Land hay 
been charged, it ſhould extend to this, and if none, then theſe wozds are idle; fo2 
theſe woꝛos ate not to be extended to other Lands, but unto theſe which are charg- 
ed. As to the ſecond Clauſe, as concerning my Yoieties, J deviſe all mp Poi- 
efies in Kent t Anthony Bearblock, whether bp theſe woꝛds both his Moieties 
ſhall paſs unto him; where he ſpeaks of his Poieties tn Kent, he having but one 
Miiety there, and another Moiety in Eflex, that both the Moieties ſhall paſs by 


17 « 


theſe woꝛds: And as kor this, J rely upon the lpectalty of the woꝛds, as beloꝛe up- 


on tqe generalty, che Potecics, and all my Moieties; this is a ſpecial deſcription 
of what he intended to paſs unto him by this his Mill, and not to be reſtrained by 
the woꝛds ſubſequent (and all other my Lands in Eſſex) 2 E. 4. fol. 29. befoze re: 
membzed, touching the conſtruction of general words in the jzemiſes, which do 
include certainty ſufficient in them; and alſo upon this reaſon. in Law. Quod utile, 
per inutile, non vitietur, 12 Eliz, Dyer, fol. 292. The Caſe of che Partlh of 
Hurſt, extending into two Counties; chis reſtraint here to the Countp of Kent, 
when he hath befoze made ſo full an expꝛeſſien of his meaning, hall not make anp 
reſtraint, but chag both the moities ſhall paſſe. It is expꝛeſſed in the will, that he 
had ſeverall moitlies, the one in Eſſex, and the other in Kent. It hath been objected, 
becauſe he had them by lever all purchaſes, and at levecali ti nes, he had one moitie 
in Kent, by the Fine, and the other moiety in Eſſex; this reſtraint ſhall not coprece 
theſe woꝛos, which are ſpeciall; If a man doch give to anather black Acre, and 
white Acre, in the County of Kent, if white Acre be in the Countie of Eſſex, pet 
this is good clearly fo2 white Acre alſo; foz thet relatigu of wozds is always to be 
taken accopdingto che matter to which they are applyed ; Ik a man makes a Leaſe 


for life to one, without Jinpeachment of waſte, Proviſo quod non raciat vaſtum, 


in domibus voluntarie, this ts a good reſtraint by this Pꝛoviſo, by 9 H.6. fol. 35. 
a. 34 E. 3. Fitz. Avowry placito 258. A gift in tail made io I. S. tenendum 
libere & quiete, the remainder in tail rendzing rent; this clauſe here of the reſer⸗ 
vation, ſhall reter to the laſt (S.) to the remainder, but if the gifc had been in tail, 
the rematnder in tail rendzing rent, this reſervation here ſhall go to boch the Efaces; 
ſo here in this pꝛincipal Cale, this Moiety in Eſſex, by the wozds in che Till (of 
all mp Moieties) ſhall paſs unto Anthony Bearblock : It is found in the ſpecial 
Uerdict, chat Anthony Bearblock made a Leaſe fo: pears unto William Bear⸗ 
block, of the Moiety, being the Land mentioned in the Declaration, and thac 
William Bearblock made the Leaſe of this unto Mirril the Plaintiff, who hath & 
good Title to this moiety in Eſſex, being the Land in queſtion under the Title of 
Bearblock, and ſo Judgement ought to be givenfo2 the Plaintiff, Dodderidge 
Juſtice. Judgement in this Cale ought to be given foz the Plaintiff, 7 Jac. the 
Leaſe was made to the Peaintitf by William Bearblock fox five years, who entred, 
and was poſſeſſed, unt ii he was put out by Nichols the Defendant, whereupon the 
Action was bzought ; upon this ſpecial verdict tound, che Plaintiffhere hath good 
Title to the whole. As to the difficulty of this Cale, in the firft part of che Till 
it appears, that John Cutting, who made the TUill, had a Houſe, with Lands and 
Tenemeuts to this belonging, and enjoped therewith, makes his Will, and by this 
he deviſeth it to his wife fo} her life; he alſo had Land which he meant to charge 
with a Rent uyto the Colledge, to be iſſuing out of this his Douſe and Lands, cal- 
led Allens altas Rumbals, and this he intended to give unto Stodderidge his ſon 
in Law: It is found, that Cutting at the time of his death, had no other Lands 
but Allens and Rumbals, taking the Will thus as it is, and ſo found by this in- 
terpzetation which I ſhill make, all the wozds of this Will will ſo well ſland toge 
ther: In conftruction of Wills, we ought to purſue the intent of the Deviloz, as 
near as poſiible map be, and this ought not to be a Fozaign intent, noz pet an intent 
taken by an averment, unleſs it be in two ſpecial Caſes, as it is ſo held, Coke 5. 

0 „ pars, 


2 E. 4 f. 29. 


12 Elix. Dyer 
fol, 292. &c. 


9 H. 6. f. 3 5. 2. 
34 E. 3. Fitc. 
tit, &c. 
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Coke 5 pen. 


lo1,68, &c. 


pars, fol. 68. inthe Loꝛd Cheyneys Caſe; fozreign allegations made, that he 


meant to advance Stodderidge, with his Lands in Eſſex, and Bearblock with his 
Lands in Kent: The wozds of doubt in this Till, All thole, &c. charged as 
aloꝛelaid, he gives unto Stodderidge, All thoſe, and all other, charged as afoze- 
ſaid ; this ought to be other then thoie, J take all tbole, que illa, this is a 
Relative, and to have an Antceedent ; the Lands given co the Wife, the Doule, 
and ſuch Lands as I have in my occupation at the time of mp death, all theſe, and 
all other, charged as aſozeſaid; the charge is mentioned in the Will, and ſo he ta 
have theſe Lands which his Aike had, and which are charged with a Rent to the 
Colledge, thoſe not to be extended any further, then to that which befo:e was mcg» 
tioned ; Omnia illa Meſſuagia, &c. as it is Coke 2 pars, fol. 33. a. in Dodding- 
tons Cale, he gives unco bis life (All) chis is very plain by Che words of the 
Will, All thoſe, and all other my Laudz in Eſſex, tmmeviately after my deceaſe 
fox part, and after the death of mp TUtie, foz the other part, thoſe charged to the 
Colledge ; by the Uerdict it is found, that he had no other Lands in his hands, 
tempore mortis, but Alleas and Rumbals: The next Claule in the Will, con- 
cerniug my Doleties, and all other mp Lands. in Kent, J give the ſame unto An- 
thony Beal block ; whether by theſe woꝛds in this Will, the Msiety which he had 
in Eflex, (hall paſs unto Bearblock o; not - As touching this, it is to be conſidered, 
wha: Lands Bearblock hath deviled unto him by thts Tull; Thee Reaſons do 
move me to hol», that this Moiety which he had in Eſſex, ts alſo deviſcd unto Bear- 
block, by this Claule in the will, and thele are alſo to be enfozced out of the very 
wozds of the Will (and ali my Moieties) he doth not ſpeak any thing at all befoze 
of them; the Molt ies, thep are wozds indifünite, and the lame is as much as if 
he had ſatid, All the Moieties; an indifinite Speech, doch amount unto a univerſal : 
Ik a man be bound chat his Feoftces fhall enfroff I. S. and he hath four Feoffees, 
they are all fo} ro do it, as appears by 20 H. 6. ſo if a man be bound to keep the 
Puſonirs in ſuch a Goal, this intended to be of all the Pꝛiſoners there, and ſo 
20 H. 7. Firit, Here the Land intended to be the whole Land. Secondlp, Be- 
cauſe the words are indifinite. Third Reaſon, And all other mp Lands in the 
County of Kent, J give unto Bearblock, other, this ought to diſtinguiſh other 
from Moieip; the Ceunty of Kent, carries the Poletp in Kent, this is diſtin» 
guiched, lo that the firſt Moiety of neceſſity ought to be che Polety in Eſſex; and 
this to be ſo, is without any alteration of the wozds of the Will; the verdice here, 
as it is, is very imperfect - Seiſin and poſſeſſion is found in cutting, divers things 
found, and lome contradictions are herein, but they are and map be thus 1econciled,be- 
cauſe the one goes to the Seiſin, and the other to the Polleſlion; another matter of 
defect there is here in this verdi t, there being no £jectment found, the right is in 
Beareblock, and in Mirrill the Plaintiffe, who cloimes under him, and ſo Tudge- 
ment ought to be given fo2 the Plaintiff, Croke Juſtice. Judgement in this cale 
ougbt to be given fo) the Defendanc; Cutting doth here by his Mul. 1. Deviſe 
bis Doule tn Eſſex, and other Land in his occupation, to his TGife, fo her life, then 
in his will tollowes, and concerning all my Lands, &c. he makes bimembrem di- 
viſionem. (S) his Lands in Eſſex, and in Kent, this ground to be pꝛopounded, fo? 
conſtruction ot MUuls; the Law ſupplyes the defects of the Deviſoz, he being 
by intenoment in ops conſilij. 1. No Till ought to be conſtrued, per parcellas, 
but by entireties. 2. To admit of no contrarietp, no2 contradiction. 3. No nuga⸗ 
tion, nog #ny j2ugato2y thing ought to be in a Will ; aud thelg Rulcs being 
obſerved, as a Rey, they will open all the doozs in cvery Will; and this bimem- 
brem diviſionem I ſhall purſue, that which by this Mill was given fozmerlp to 
the wife, he doth lubleguently charge. In Wills and Teſtaments , ſuch conſtructi- 
on ſometimes (hall be made, to make that prius , which was poſterius, and that 
poſterius which was prius, ( concerning all mp Lands ) he makes this diſtributi- 
on, &c. Allens was ſubject to the charge: and all choſe, and all other my Lands 
| | | | in 
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in Eſſex, charged as afozeſaid, J do give, and deviſe unto Stoddard, all in Eſſex; 

theſe paſſed by him to Stoddard, it hath been ſaid, this is to be reſtrained „ but A 

da not take it ſo; there are no woꝛds of reſtriction, noz pet of veſcription , but of 
Declaration, whether here be any repagnancy in this Tull; here he ſaith, charged 

as afozeſaid , this being as much as to ſay, with the charge afozeſaid; fo? here tran- 

ſit terra cum onere , and this is all one in ſence. It bath been objected, that here s 

no warrant to make luch a tranſmutation of woꝛds, but a good warrant there is fo: 

this conſtruction, to take the lame, with the charge, he ſpeaks, de modo, non de re, 

if ſuch a conſtruction ſhould be here admitted, as bath been objected to be, this 

would be to offer vislence co the Letter; and alſo a contradiction in the caſe; and co 

make a Nugation of the wozds, and if tc ſhould be ſo, nothing is to come unto him 
alter his death; fo? that nothing is charged, but Allens, &c. It hath been alſo ch⸗ 
jected, out of the other diviſion , whereloze he did not ſpeake, ſpectally of his moiety 

in Eſſex. Then he ſpeaks of Kent, he then ſpeaks alſo of the mctties, not of the 
moiety, but of my moteties; which, not indefinite , the kind of riftriction, is 
obſervable, and all my other Lands, which is the relacive which J now have, cz 
hereafter may ha ve in Kent, the particular relative, antecedent to this, all which A 

habe, in the Countie of Kent, this follows not tnvefinitely, all my moie ties, but that 

m Eflex , which paſſeth not, and by this conſtruction, all the parts of the will, do well 

ſtand together, without any contradiction, oz Nugation : and ſo Beareblock by this 

will hath no title at all, co the Land in Eſſey , being che Land now in queſtion, 

no2 conſequently, the Plainciffe under him; and ſo Judgement ought to | 
be given fo2 the Defendauc. Coke chief luſtice, the matter here reſts , upon 4 
putting of the cale aright; here is firſt no Land at all deviſcd co the wife, but onely 

the houſe ; if he had lealed ali the Land fo years, he ſhould then have had nothin g in 

his poſſeſſion,and then ſhe ſhould have nothing; this Cutting was lciled, de ſepara» 
bilibus, medieratibus, ac de quibuſdam terris in Comitatu Eſſex, ac de diyes ſis 

alijs tetris in Eſſex; he deviteththe bouſe, together with all ſuch Lands, as at the 

time of mp dece ale, ſhall be, in the onely occupation, of my ſelf, to my wife fo: her 

like; uncertain it was, how much ſhe ſhould have, ſhe might have but little, and ſhe 

might bave nothing ; then he deviſeth, out of Allens, a Rent co a Coppozacion , co 
| Keyes Colledge in Cambridge, and herein he miſtakes the verp name of their coꝛ⸗ 
pozation, pct clearly this is good; che Platnciffe here hath good right, and that to all 
the Land in queſtion ; nothing is here by this will de vilcd co the life, but the 

houle, (illa) here is illa, all chele, partell of thoſe nemo tenetur divinare, and other 

my Lands, charged as atozeſaid, this is, Allens and Rumballs.) will pou not re- 

ject the Land charged: No, this wall be, Viperina expoſitio, quæ corrodit viſcera 

textus; then as concerning the moieties ; if Bearedlock be not to have them, they 

then fall to the heire at common Law ; the moiettes, and other my Lands in Kent, 

it hath been laid, that tbis is to be referred unto the Land there, the moities, he is 
to have, quæ, he hatb ſaid it, the Deviſoz himſelf, the moſties, that is both , and 

other my Lands, other, which, this muſt be, other, then, this is very cleare, 

this fo2 the dooze to the Window. 2. Deviles in this TQill, the firſt co Stoddard, 

the ſecond to Beareblock , TAills ought to be taken accozding to the true intent, 

and meaning ol the party, who makes the Vill; as mens bodies are „ ſo ſome- 

times are thefc woꝛds, as touching the conllruction of CMuls, the meaning of the 

De viſloꝛ, ought to be collected out ofthe wozes of the Mill; and in this, intent io 

cæca is not to be taken, nec intentio mutila, nec manca, non ſic itur 
ad aſtra, nec in certa, nec aliena intentio, I ſo, in all ſuch caſes, wee 
are to give Judgement koz the heire, and caſes there have been, of all theſe, Index Cole 5. pars 
animi ſermo, as in the Lord Cheyneys caſe, 5 pars. fol 68. intentio cæca, mala. 3 _ . 
and ſo was it here adjudged, Hillar. 29. Eliz. between Petuad, and Eraſmus Cone, cafe... TOY 
in an Ejetione firme fo; Land in St. Edmonds Bury, where a man was ſeiſed of Hillar. 29. 
3-2ufes, he had two ſonnes, and chree Daughters, he made his Daughters heires, Elix. B. N. Ec. 
with his ſonnes. as Iob did, Iob Chap. 42. verſ-15. be deviſed one houle to one 
of his Sonnes, a ſecond Houſe to another of his Sons , and further willed, that ik 
any of chem dped without Iſſue, rhe * „to have chat part; The queſtion 
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22. E. 3. f. 
Brooke deviſe - 
placito 33. 


Littleton Cap. 
Attornment. 


f. 133. placito 
$86. n 

34 H.s. fol. 7. 
b 


Mich. 30. 


16. 


31. 


Elic. Morris 
and Maule. 


ä 16 Zlix. Dyer. 
ſol. 3 30. &c. 


Mich. 26. 27. 


Clix. C. B. &c. 


Mich. 38.39. 
Eliz.&c, 


was, whether this was a Fee-fimple,o2 an E ſtate in the ſons, bere was cæca inten- 
tio, by the Common Law, part, and part like; and therefoze it was held, that 
they had but fo? life, and when there is nothing but ſuch a blinde intention, the heire 
to have it, and ſo it was adjudged, that the Peire was in of a Fee-ſimple by di- 
ſcent. Mich. 40. & 41. Eliz. B. R. George Downhale, againſt Richard Catesby. 
Entered Trinity 36. Eliz. B. R. Rott. 8 17. in a Formedon in tlie C. B. aud 
bꝛought hither by a zit of Error; the que ſtion did ariſe upon the CAili of Robert 
- Downehale, who deviſed Lands co Thomas his eldeſt ſonne in taile, and if he dy- 
ed without Iſſue of his body, then he willed, that all ſuch right, uſe, and poſſeſſion, 
which Thomas had in the Lands to him deviſed, ſhould deſcend, and come unto his 
two younger ſonnes, Ralfe and Chriſtopher Downhale , and to their Aſſigncs. 
Brooke title deviſe placito, abridging the caſe of 22 E. 3. fol. 16. vonches Liitle- 
ton, that by ſuch a deviſe made to one, vnd to his aſſignes, that this ſhould be a fee- 
fimple, Littleton hath no ſuch mond, but a devile made to one Habendum ſibi imper- 
petuum, this a fee-ſimple, ſo the abzidgement in this is to be refozmed in this will, 
there is cæca & manca intentio, t therefoze in that caſe it was edjudged in the C. 
B. and here allo, that by the deviſe to bis two ſons, and to their aſsignes, that by this 
will, they had but an eſtate foz life, and accozding to this is the Book ot 34. H. 6. fol. 
7. b. ad judged, a man may be inops conſilii, but not inops ſenſus. Mich. 30. & 31. 
Eliz between Morris and Maule. Iohn Gunnerby, being ſeiſeo in Fee of the 
Manno; of Stoake in the County of Suffolk. in 25. E. 3. made a gift of this unta 
Stephen Scroope, in tale. 3. H.. arecovery had againſt him, and this was co the 


uſe of Thomas Scroope, aud his Peires. Ieffrey Scroope made his Mill, and by 


this did devile this to his wife fot like, and afterwards tothe uſe, rectorum hære- 
dum, ſecundum antiquam evidentiam; and averred, that no other Evidence 
was, but this. 1. this is cxca intentio, heires of whom, of I. S. oz I. N. be oughe 
to have here ſaid, ſuorum, or meorum, fo the omiſſion of this, the ſame was 
both cæca, & manca intentio, fox there wanted in the Mill, wozds of Demonſtra- 
tion, whole heires, he meant, and intended, fox it might be heires of a Stranger, 
ſecundum antiquam evidentiam, (this was the firſt ſettlement of Gunnerby )Yn 
this Caſe it was reſolved, that no averrment will help this, foz none can tell 
what he meant by theſe wozds ; and (ſo here was in this ill intentio cæca, man- 
ca, aliena, & incerta z and therefoze it was adjudged , that nothing did paſſe by 


this Mill, but that the Land ſhould diſcend unto the Peire. 16 Eliz. Dyer, fol. 


330. placito 20. Claches Caſe , a good cale as touching this matter; there it is 
ſaid, that the Judges, are to judge upon the wozds of the Mill. Mich: 26. & 27 
Eliz. in the C. B. Rott. 451. between Loveles, and Loveles, a man deviſed his 
Gavel-kinde Land, unto his eldeſt Sonne, and to his eldeſt Allue male of his 


bod; he dies, having Jſſue Male at the time of his death; the heire in reverſion, 


bzought an Action of wall againſt the Ilſue; ehe Queſtion was, That Eſtate 
the Ilſue had ? It was adjudged , that the Action of TUaſte did well lie: notwich- 
ſtanding he was not in rerum natura, at the time of the Devile , yet the Devile 
was to him fo? life, the remainder to bis Iſſue; and che ad jection of the eldeſt here, 
cogꝛects the generall Learning; and ſo here he had but an Eſtate foꝛ life. Mich. 38. 
& 39. Eliz. lohn Hill was ſeized of Land in the County of Suffolk (S) of Rowletts, 
Rivetts, and Downings tenements, had 2. ſons, made his Till, and by this be de⸗ 
viled Rivetts, unto Robert his ſon, Rowlets unto Richard his ſon , and Downings 
unto Robert, but names no eſtate ta any of them, and that after his death, part 


pl it to go to another, and that he ſhould pay money to the ſame ; the queſtion was 


what eſtate this was, after the death of any of them, then to go ts another, be de⸗ 
viſed the Land to his ſonne , and after his death, to another. Proviſo, that if he hath 
iſſue, and ſurvives his wife, that it ſhould go ta bis Tiſſue; he dies, living the wife, 
the deviſe is to the iſſues, which ſurvive the wile, pet by the death of che father, li⸗ 
ving the wife: the Iſle loſt by this, and adjudged againſt him, and pet without 
queſtion, he meant ſo in his pꝛivate intention, that it ſhould come to the Jſſte of his 
ſonne, pet the ſame went awap to another of the kindred from the iſſue , and this 
rule was there given, astouching wills, in which no underſtanding is co be, a- 

- gainſt 
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gainſt the cxpꝛeſle meaning in the will. As to the principall caſe here now in queſki⸗ 
on, he deviſeth by this w {i its dwelling houle to his wife , and that ſhe ſhould have 
it ciearly, together wich all Lands, which J ſhall have at my diſeaſe, in my own 
paſſelſion, and no other; what land che ſhould have by this will, is not known to anp, 
5p conſequent, the lame was deviſed, but not at the time of the making of che will, 
there oeing then no certamty at allvf ic; what Londs thep Could. be, hc charges 
Allens, alias Rumbals ; and then there is this clauſe in the TUiU. (S) and all choſe 
(which he had deviled co his wife) bus none can tell what thep were, other then 
choſe, which are thep, theſe are to be che Lands charged as afo2eſatd, (S. Allens 
and Rumballs.) all my Lauds charged as afozelaid , this being as much as co ſay, 
with the charge, and as it hath been ſaid, this is aliena intentio, as touching the 
moities, the moteties, an indefinite piopoſicion to be taken foꝛ a univerſall , as ic 
bath been ſat» in ſome caſes, it (hall be lo, and in ſome not, as when the ſubject is 
untverſall, but otherwile it is where particular, theſe parcelis in the will ſpec:ficd, 
if he had them bp one purchaſe, the ſame map well be called medietatem; but other- 
wile, where he had them by ſeverall purchaſes, he had two moities, ſubjecta parti- 
cularis, propoſitio ideo particularis ; ifa man deviſeth to another, all his Land⸗ 
charged, he ſhall have nothing bythis, by the rules of the Common Law, here be⸗ 
ing moities in the plurall number deviſed, you cannot ſatilfy che wozds of this will, 
no2 pet the meaning, and intention of the de viſoz wich one moity, when he by his 
will doth deviſe unto him, all his moities; if it were in a grant, in ſuch a manner, the 
moities ſhould paſſe ; fox there is a certain demonſtration of the thing co be gran⸗ 
ted, and in a grant, pou ſhall never referre one certainty upon a⸗ 
nother, aud you cannot here have the Plurall Number to be ſaciſ- 
fied with the ſingular, (as his moities with one moitie;) if the ſame was in a grant 
there both the moitpes fhoulb paſſe , and (ſo it ſhall be here in this caſe, foz the like, 
reaſon, the lame Law, and the reaſon is the ſame here, a ſecond reaſon foz this, 
that this ſhould be ſo, otherwiſe a repugnancy would enſue; other then the moities 
and la it cannot go to this. A third Reaſon, why this ſhvulld include the other, foz 
be would not have uſed, and named Kent, and in the plurall number, all his moities, 
if his intent and meaning had not been ſo to paſſe both. the moities ; and this con- 
ſtcuction well luits, firſt, wich che very wozds of the will; moities in the plucall 
nu nber, ano alſo with the intent and meaning ofthe Deviſs2, the lame appear in g 
by his own wozds, in his will (S) A do devileall my moities, unto Beareblock, 
the wich he wauld ne ver have ſo expꝛeſſed, knowing he had two moities, if he had 
intended to have deviſed but one of the moities to him, and ſo there is no con» 
erariecy this way, by making this conſtruction ; and ſo the Plaintifte here hath 
good title, and Judgement ought to be given (oz him. 


Note, that in this caſe, all the 4. Judges did agree, that fo2 the houſe, Allens, Ss 
alias Rumballs, the ſame was by this will deviſed to Stodderidge, and ſo fo; the given for the 


pꝑꝛincipall matter by the Rule of the Court, Judgement was given, and ſo entred Plaintiff. 
fo2 the Plaintiff. | : 


* Watts 


2 2 — 2 —— — 2 


A Prohibition 
to the High 
Commiſsion 
Court. 
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Watts Plaintiff, againſt the High 


Commission Couk r. » 4; 


| Go a Pꝛohibition, George Croke moved the Court foz a Pzohibition foz Watts 
Parſon de S. to the High Commiſſion Court; the cale appeared to ve this; 


Watts the Parſon, was depzived fox incontinencp, and another pꝛelented co his l. 


ring ; afterwards he pꝛocures a Pardon, aud lo by the Relation of this, he was 


to be reſtozed again to his Benelice, he was ſued in the High Commiſſion Court 


foz this matter af Jncontinency, after he obtained his Pardon, yet they till pzocce- 
ded in the High Commiſsion Court againſt him, to give coſts; upon this, a Pꝛo⸗ 
dibition was p2ayed, to ſlap their Pzoccedings; the Pardon being granted unto 
him, befo2e the ſentence there given, Coke chief Juſtice, Jnconcinencp is a heys 
nous offence in Clergie men, and by fozmer Statutes, the ſame was made felony, be- 
foze allowance of marriage in che Clergy, but it is a greater offence now at this 
day in them, marriage being allowed to them. It was foznication befoze , but now 
it is Adultery, ſuits in the High Commiſſion Court, and in the Starre Chamber, 
are the Kings ſaits, and though another be the Plaintiffe there, pet the King may 


pardou this, and ik the pardon be, befoze lenteuce there given, clearly they ſhall there 


Coke 5. pars f. 
$ 1-4. b. Halls 
caſe. 


give no colts alter warda, and this is a cleare, and plain cale, as it is reſolve. 5. pars. 
fol. 5 1. a. b. in Halls caſe, that ił the pardon be, befoze ſentence, the ſame hath viſ- 
charged all: and then they cannot there pꝛoceed, co any ſentcuce of the pꝛincipall, and 
bp conſequence, not foz coſts, being but acceſſary; ſo the Court gave time to cxa- 
mine, whether the Pardon was befoze the ſentence, fo2 the coſtes, oz not. Burtons 
caſe, A Warwickfhire Caſe, iu the time of Queen Eliz. a good Caſe, to what pur- 
pole a Pardon ſhall relate, aiterwards, upon view of the Pardon, it appearing to be 
befoze ſenteuce, as the Court was befozeinfozmed, by the rule of che Court, a Pꝛo⸗ 


hibition was granted. 


Sir William Boyer Plaintiffe, againſt the 
High COMMISSION 


_ Courr. 


& Prohibition Na Mꝛohibition pꝛayed to the Digh Commiſsion Court, fo; their examining 


Fc. 


Stat. of 31 
Elix. cap. 6. 


there upon Math, incaſe of Simony. Coke chief Juſtice, Simony is wozſe 
then kelonp, it is an enozmious offence,if money be paid, fo2 to pꝛeſent one to a bcne- 
fice , althoughit be not paid to the Patron, neither had he any knowledge of ic, yet 
the Ancumbent, fo; this ſhall be avoided, and the Patron allo, ſhall loſe his p2eſcut- 
ment, pro hac vice, the Statute of 31. Eliz. cap. 6. is ſo ronglp penned, againſt 
the Incumbent, that if the Patron be pzivy unto it, he ſhall alſs be puniſhed, an 
Action of Debt was bꝛought in the C. B. the defendant in barre pleaded, chat che 
ſame was entred into fo2 papment of money, foz Simony - pet the bond was held 
good; and we are not to take anp notice of Simonp, this being puniſhable in their 
Court, and if they there meddle onelp, pro ſalute animæ, thep are not then to be 


pꝛohibited, other wiſe it is, where they will there examine ihe perſon upon an Article, 


tend 


F 
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tending to the title of the patranage, there, in ſuch a cale, they are ta be pꝛohibited. 

Trinity 10 Eliz. Leighs caſe, he entred into a Bond to the Pigh Commiſsion Trin. 10. £liz. 
Court, fo to live chaitlp ; they would there have examined him upon Dath, as Teer caſe, 
touching this, the Rule of Law is, Nemo tenetur ſeipſum prodere; thep may there 
examine upon Dath if he be a Parſon, 02 an Eccleſiaſticall man, but not a Lay per- 

ſon, and as touching the like matter there, it was one Gawens caſe, they would Gawen; caſe, 
there have examined him upon Dath, and they were pꝛohibited, & quandocunque, 

they by their examination, do draw the right, and title of a benefice into queſtton; 

there they ought to be pꝛohibited, they are not fo; to examine, in a matter upon a 

penall law; if they do ſo, they are to be pꝛohibited; lo in Leighs caſe before, they 

would have examined him upon Dath, upon a penal law, but chey were pꝛohibited, 

aud ſo in Gawens caſe in this Court , he entred into a Recogniſance to the High 
Commilsion Court, not to commit Incontinencp. Being alter wards queſtioned 

there fo) this, they would have examined him upon D ath, whether he had lived ins 

coatinently oz not; and fox this, they were ſtayed here by a Prohibition. It would 
be a great matter, if they ſhould there be luffered, fo2 to examine there upon Dath, „ 
in tale of a penal matter, they are not to be permitted ſo to do. In all this, the I 
whole Court agreed with him. Coke chief Juſtice, pou cannot here have a Pꝛohi- 

bicion , becauſe thep examined upon Dath, touching the Simonp, and this is clear- 

ed, becauſe this was ſo done voluntarily, and notwithſtanding the Jucumbent be 

dead, pet the crime remains, and is living, and the examination here by them, was ,,  .... 
onely, pro ſalute animæ; but ſee, and conlider if there be any Arcicle, to be examt- ton riding 
ned upon, which any wapes dzaws the rfght,and title of the Benelice into queſtion, s 
and ik ſo, then clearly a ]P29Jlbition is to be granted, but not otherwiſe, and fo no 


Mohibition granted. 


Moyle Plaintiff, againſt Ewer 
Defendant. h 


Entcred Mich. 10. Fac. B. R. 
Rott. 171, 


N an Action of Debt upon the Statute of 2. E. 6. capite 13. fo ſubſtracting of In Adion 
I Tythes, the Plaintiffe intitles himſelf to the tythes, as pꝛopꝛietoꝛ of the Recto- of debt, &c. li 
ty, tempore quo, &c. the Defendant in diſcharge ot tythes, pleads in Bar, that 30. 
Septemb. 7. Jac. tempore quo, &c. the Plaiutiffe was poſſeſſed of the Land, ſo- 
weu with cozn (but had not then the Parſonage:) and that tali die, befoze ſeve- 
rance of the Com, he did ſell, and paſſe this awap unto the Defendant, and befoze 
ſeverance, he came to be Parſon of the ſame place, and ſo zemanded Judgement 
whether contrary to his own grant, by this puiſne title happening unto him in the 
interim, be ſhall have cithe. To this Plea in Barre, the Plaintiffe demurred in 
law. Davenport fo; the Plaintiff urged, that the plea was not good; foz that he 
ſhewes na place in his Plea, where the grant was, that lo iſſuemight be taken upon 
it with bim, and ſo no plate, from whence the venire facias ſhould be, fo} che triall ot 
it, and ſo not good. A ſecond exception to the Plea , that it is not good, in his 
plea he ſaith , that tempore quo, the Plaintiff was poſleſſed of che Land, ſowen 
with coꝛn; he doth not ſap, that he was then poſſeſſed of the Parſonage , but at the 
time ofthe taking, he was pꝛopꝛietoz of the Rectoꝛp, this is confeſſed , and it ſhall 
| not 
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not be intended, chat he was Parſon at the time of the ale, but efterwards, and 
fo this, the caſe was; a man poſſeſt of a Leaſe fo) peares, of Land lowen with 
cozn, he doth grant this; and befoze ſeverance, becomes to be Parſon of the lame 
place, whether he (hall now have tythes of this cozn, contrarp co his grant, it was 
urged fo2 the Plaintiffe, that he hath good right, aud tile to babe tpihes of this 
co n. As co the point in Law, touching payment of tpthes, where two Intcreſts 
are conjoyned in one end the ſame perſon, ſimul & ſemel, as ii one be Lellee foz 
pears of a Mar ſonage, and of o:hcr Land allo, within the Pariſh, ſowen with cozu, 
and befo2e ſeverance, he ſelis this coꝛn; whether by this lale, he hath allo ſold the 
tythes of this cozn ; this is a lale in Law, being owner of the Land, but not as 
owner of the tyihes; thi le art two ſeverall and piſttact intereſts, and ſtand together, 
without any ſuſpenſion, Non poteſt agere in ſeipſum. 30 H. 8. Dyer. fol 43. If 
a Parſon doth purchaſe a P3nno) ; atecrwards makes a leaſe of his Paiſonage, 


notwithſtandiug che unity chat was befoze,he himſclf now wall pay tythes ; and ſo 


1 Eliz.C.B. 
ls & Hind. 


21 H.6,f.43. 


37 H.6. f.25. 


38 E. 3. ſol. 5. 


Stat. of 2. E. 6 
Hales caſe. 


Judgement 
given for the 
Plaintiff. 


of his Feoffce ; if he wants woꝛds, to be dilcharged ok payment of Tpthes : to this 
purpoſe there was a Calc. 31 Eliz. in the C. B. between Mills and Hinde, where a 
Par ſon of a Church did leale parcell of his Kecto)p, rendzing rent, and mede a dil- 
charge pro omnibus exactionibus, & demandis, pro eiſd em terris reori debitis, 
thece adjudged, that theſe wozds ſhall not diſcharge him of payment of Tythes, and 
there reio!ved alſo that a releaſe of all actions, 0) demands by a Parſon, made unto 
a Partiſbioner, (hall not dilcharge him of payment of Tythes, without ſpeciell na- 
ming of the lame. 21 H. 6. fol. 43. A man may grant his Tythes by way of con- 
tratt, but this ought to be, by the name of Tythes, and not by the name of Cozn: 
If a Parſon hath Lend, ſowed with Cozue, be grants the Land, the Coꝛn here ſhall 
paſte incluſive; the co2n doch paſſe with the Land; If a Parſon grants his Recto⸗ 
rp, relexving the Land, he ſhall here pay Tythes to his grantee , by 27 H. 6. fol. 
35. if Leſſee fo) years ſowes the land, by a Feoffment in Fee made of the land, the 
cozn, paſſeth the queſtionin this pzincipall caſe ts, whether by this grant, oz (ale of 
the copn, he by this, paſſeth away his tpthes out of che ſame. 38 E.3. fol. 6. tythe 
is not tythe, befo2e ſeverance, of the roth. part, and it is there ſaid, that che ſeve- 
rance ought to be, to the ſame purpoſe, and intent; fo2 Tythcs are not due, no} ts 
the lame tythe within the Statute of 2 E. 6. befoze ſeverance, no Tythe pꝛediall 
until the ſame be ſevered, and let apart, as the Tenth from the Nine parts, and ſo 
upon the whole matter, Judgement was pꝛaped foz the Plaintiffe. Haughton, & 
Dodderidge Jultices. that the Parſon may well grant his Tythes growing upon 
the Land. Dodderidpe, Juſtice, a Parlon may grant his Tpthcs bekoze ſeve. 
rance, and thereſoze the pꝛopertp of them doth not grow unto him, onely by the ſe⸗ 
verance, but the lererance gives unto him the Lap Intereſt. Haughton Juſtice. 
agreed with bim herein. Dodderidge Juſtice, pou have not here alleadgeo in the 
ea, chatſhe was Parſon, at the time of the ſale of the Cozn. Coke chief Juſtice, 
it is not here averred that he was Parſon at the time, fox if a Parſon ſou es the 
ground, and is afterwards depzived, oz doth reſigne, if the cozne was not ſevered ) 
at the time of the ſucceſſozs comming in, be ſhall have the Tythe; Jt a Parſon 
ſowes the ground, and aftcrwards makes a leaſe of the ſame , he ſhill now have 
'Tythe of his Leſſee; aud ſo if he do ſell ghe ſame, it will ve all one, Hales caſe 
was this, a man ſowes his land, and then underhand he grants the cozn, and after- 
wards he carryes away the co2n, this was adjudged to be fraudulent , though be 
which carried away the cozn, had nothing in it, and this ſhall be a carrying away 
within the Statutc, and though he which had right, did not carry the cozn awap, 
pet this was fraudulent; and this there adjudged to be a carrying awap wichin the 
Statute, by reaſou of the pzivate grft to his friend, purpoſely ſo done, todefraud the 
Statute. The Court clear of opinion, that the plea in Barre here in this pzinci⸗ 
pallcaſe , is not good, that the Plaintiffe had good cauſe of Action, and ſo by the 
Rule ot the Court, Audgemenc was given, and ſo entred fo2 the Plaintiff. 


The 


—— — 
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The Corporation of Phyſitians Plaintiff, 
againſt Doctor Tenant for practiſing 
of Phyſick. 


9 
[? an Action of Debt bzought againſt Doctoꝛ Tenanc , fa2 his practiſing of 
Pbyſick, contrary to che Charter to chem granted by King H. 8. in the Tenth an ag;cn 

ycare of his Reigne , &c. he being no Doctoz of any of the Univerſities of Debt a- 
in England , ns} lycenlſed by the Colledge of Phyſicians fo) to pꝛactiſe, upon gainſt a Do- 
Nil debet pleaded, a verdict was found faq che Plaintiffe. It was moved by George 3 ws of Phy- 
Croke, in Arrelſl of Judgement fo2 the Defendant , that the Declaration was ns 
good. 1. Foz that the Action is here bzoughe, by the name of the P2elidentc alone, 
whereas the {Peſivent, and Colledge, being but one joynt Coppozacion , ought to 
have all jopned in the Action, which they have not lo done, and cherefoze, the De- 
claration here is not good. 2. It is ſhewed in the Declaration, that che Colledge 
was inco2pozatev in che time of Ring H. 8. but it is not ſhewed in facto, by what 
name they were incoꝛpozated; and it is further ſhewed, and divers Pꝛiviledges to 
chem granted, not ſhewing what, whereas all this ought co be ſhewed , (being 
all matter of fact.) and it is further ſec fo2ch, that none is to pꝛactiſe Pbyſick, wich- 
out their licenſe ; this is not good. 3. Bythis Declaration he demands 60.1. (S) 
Five pound fox every moneth;one moietie thereot to be to the Pꝛeſident, and Scho⸗ 
lars, and the other to the King; the Yury find that he owes fo2 one moneth , not 
ſhewing what moneth, Coke chief Juſtice, 14 H.8, a puvate Act foz their inco}- 22. E. 4. . 34. 
poꝛzatlon, by the name of the Pꝛeſident and Colledge, the Action here bzought in the 
name of che Pꝛeſident alone, and this is no wayes to be anſwered , unleſſe that the 
Act doth ſpectally give the action in this manner, to be bzought by the pꝛeſident a- 
lone, and fo to recover, to the uſe of the Colledge,as to the other matter, they are 
not to ſhew , how thep are tnco2pozaced * but this ought to come on the other ſive, 
22.E.4.tol.34. touching the pleading of an Ace done by a Cozpozation, by their 
known name alſo, they have no ſuch coꝛpozatton by Letters Patents, by the name 
of Nꝛeſident, and Colledge. 15 Aprilis|r4. H.8. the act of Conftrmation. of their xp: "<q | 
Letters patents: their Letters Parents are good; the whole Court agreed in this. 
It was urged by Mountague the Kings Sergeant, that the Action here was well 
bought by the Pꝛeſident alone, and that they are enabled ſo to do, by the Act of 

Parliament, the act of Confirmation, being thereby enabled, placitare, & impla- 
citari per nomina, of the Pꝛeſident, and Colledge. Coke chief Juſtice, this is to 
be taken, and intended, ol the whole Cozpozation, being a Coꝛpa ation aggregate 
cfmanp ; map the Pꝛeſident bere ſie alone, ehen he ought to demand the ſame fox 
himlelk alone, here he demands tt, fo2 himſelf and the Colledge; thts he cannot ſo 
do without ſpeciall wozds to this purpoſe, thereby cs enable him, to bꝛing the acti⸗ 
on alone, and to recover to himlelf, and the Colledge; the Action of Debt is here 
brought, by the Pꝛeſident alone, and declares quod reddat ei, and to the Colledge 
lo much. Coke chief Juſtice , quod ipſi placitare, & implacitari ; this ought to 
be che whcle bodp; this Action cannot here be bꝛought as it is, by the Pyeſivent a- 
lone, without ſpeciall wozws ſo to do. Dodderidge Iuſtice, cleerly the Pyeſivenc 
here cannot ſue alone, in his own name; the Court cleere of opinion, that the reco- 
very, ts to be to him alone, as the Action is bzought ; and foallthe 4. Judges, (S) 
Haughton, Dodderidge, Croke Iuſtice, and Coke chief Iuſtice, agreed clearly 
in this, That if the Hꝛelident here might bzing the Action alone in his own name, 
pet the recovery oug ht not to be to him, and the Colledge, as the Declaration here 
is, Dodderidge Iuſtice, and Coke chief Iuſtice, clearly the Neſſdent here cannot 


ſue in his own name, but the whole Cozpozation with him, the ſaice to be in the 
| a name 
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Jedgement name of them all. Haughton Iuſtice, he may here well bung the Action alone, in 
quod querens his owne name, the whole Court agreed in this, that the Declaration here was not 


3 good, and that the Plaintiffe ought not to have Judgement, and ſo the Rule of the 
8 Court was, Quod querens N il capiat per Billam. 


Dominus R E x, & Allen Pliintiffs, againſt 
| Tooley Defendant. 


Entred Mich. 11. Fac. B. R: intor 
Recordia Regis. Rot. 23. : 


An Jaformart. IN an Jufozmation upon the Statute of 5 Eliz. capite 4. fo2 uſing the trade of an 
on upon the Upholſter, in which he was not bzought up, but tu the trade of Mooll-packers, 
Stat,of 3. Elix. to this the Di fendant comes in, and pleads the Cuſtame of London, and ſhews that 
” he was a free-man, and ſo enabled by the Cuſtom to uſe any trade, &c. Judgment 
was p2aped fo2 the Ring, and the Jufozmer ; the Queſtion ariſeth here upon the 

Srat.of 5.Eljz, Statute of 5. Eliz. capite 4. and touching the Cuſtome of London, fo2 uſing 
cap.4.labour- of traves,the defendant here is queſtioned by this Jnfozmatiov,fo2 uſing the crave of 
mi an Upholfter , foz this, firſt co enable him fo to do, be. pleads the Cuſtome of Lon- 
don , but no cuſtome there is, here in the caſe , at the Common Law, a man may 
uſe any trade, as Tayloz, Merchant oz the like, an Action lieth fo negligence, but 

not fo2 the uſing, and ſo is the Regiſter, and many Books, an Action againſt a 

Smith fo2 pzicking of a hoꝛle in bis ſhoing; and that which is uſed at the Common 

Law, is non to be called a Cuſtome , and this is no Cuſtome, which is here alledged 

by him, that he map uſe any Art, Myſlerp, &c. this being no moze then what the 

| Common Law ſaith ; and that which is the Common Law, ought 

not to be laid as a Cuſtome , as it is reſolbed, Coke 9. pars. 75. 
Coke 9. pars. h. in Combes caſe, that which is uſed, per totam Angliam, is the Common Law, 
ee gi and ſo not to be laid ta be a Cuſtome; and ſo is, 34 H. S. Dyer fol. 54. quod ha- 
"  beturconſuetudo, inter Mercatores per totam Angliam, this not to be laid by 
24 K. 8. Dyer. way of Cuſtome; becaule it is the very Common Law, and ſo is 34 H. S. Brookes 
ſol. 54. caſes. fol. 57. placito 255. Brooke title Cuſtomes placito. 59. and with this a- 
34 H. 8. Sec. grees. 22 H. 6. fol. 2 1. Horſelowes caſe, an Action upon the Caſe, bzought again(t 
an Inn · keeper, exception there taken to the Mit, being ſecundum legem, & con- 
ſuetudinem regni, it appearing, that the matter did lie in Cuſtome, which Call not 

be intended the Common Law, but it is there anſwered, what is the Cuſtome of 

21 K. ſol. the Land, but the law of the land. 2 1. E. 4. fol. 5 3.5 4. in Dower, laid to be endw- 
33.54. ed of the third part by Cuſtome, which is to ſap,.the Common Law of the Laud, and 
ſo by the very common Law, it was lawfull fo any man, to uſe any trade thereby 
to maintaine himſelf, and his Familp ; this was both law full, and alſo very com- 
mendable, but pet by the Common Law, if a man will cake upon him to uſe any 
trade, in the which he hath no skill; the Law pꝛovides a puniſhment foz ſuch offen⸗ 
ders; and ſuch perſons were to be puniſhed in the Court Leete , and by Actions 
. N. B. fol. q. mought, as bythe caſes befoze, and F. N. B. fol. 94. an Action upon the caſe againſt 
a Smich, fo2 pꝛicking of a Þozſe ; fo2 by the Law, they ought to be skilfull, befoze 

they undertake ſuch faculties ; ſo that this uſer'ofcrades, is the generall Liberty of 


the Kingvome, given by the Law, to everp ſubject, and therefoze this ought not to 
| be 
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be laid, as here it is, es a pꝛivate cuſtome, an d ſo ref gerd, ſoz that conſueti do reg 
ni, & lex regni, is all one, an* a man cannot pꝛeſcribe in a Cuſtome, per totam An- 
gliam; fo this is the Common Law, and not cuſtome ; and ſo is Bracton libro. 
1. capite. 3. Conſuetudo loci, eſt Lex loci, aud ſo is, 7. H 6. fol. 3 1. and 8. H.s. _ 161 
fol. 3. a gencral cuſtome, is taken foz the Common Law; and ſo here, this cu. 6 3. 
ſtome, as it is pleaded fo; a generall cudome, is not a cuſtome, but it is che common 
Law, and lo this plea not good. But if this be a Cuſtome, pet it is not good, as 22 E. 4. ol. 48. 
it is here laid, betauſe hedoth not ſotw, that it was fo uſed, accozding to 22. E. 4. fol. 
48. he ought to bave ſaid, uſitata, & approbata. But admitting this to be a good 
Cuſtome, as the lame is pleaded, whether this Cuſtome be well confirmed by Parlia- 
ment, that this is not well confirmed by Parliament, the ſame being laid co be per Plowdens 
regem in Parliamento. Plowdens Commentaries in Partridge & Crokers caſe. f. Comment. 
79; it is there ſaid, that thꝛee things are ri quiſite to make a perfect act of Parlia- ol. He. 
ment. (S) 1. To have the conſent and aſſent of the Lozdg. 2. The aſſenc of the 
Commons, and 3. The aſſent of the King, and without all theſe conſents, ihere tan. 33 F. c. fol. 
not be a good Act of Parliament, and this appears to be ſo by 33 H. 6 fol. 13. 13.22, &c. 
22 E. 3. fol. 3. 4 H. 7. fol. 18. 6. yet divers Acts of Parliament are in foꝛce, though 
thele three aſſents are not ſp:cified within the ſame, but onely Dominus Rex Sta- Coke 8. pars f 
tuit, as it well appears, Coke 8. pars. fol.20. a,b. in the Princes Caſe, as Do- f W 
minus rex in Parl iamento ſuo, Statuta edidit, & Dominus rex de communi con- 
cilio ſuo ſtatuit, & Dominus Rex in Parliamento ſtatuit, and all this by uſe 
Cood; but per, u hen the party will plead an Act of Parliament, foz his benefit, then 
te ought fully to plead this, by the Law, as 10. E 4, fol. 4. 5 H.z. fol. r. a Li- af 
cence to orcuppLand foz a cercain time, to be pleaded es a Leaſe; Jt bath been 41 J 1 
objected, the dcviſe of Land in London, by their Cuſtome in Mot mapne, againſt 
the Statute De Religioſis, made to pꝛohibite, the ſame in anſwer to this, in 45 E. 
3. ſol 25. and 28 Afsifarum placito 24. there the reaſon of this appearcs, why 
they may de viſe Land there in moꝛtmapne by the cuſtome, becauſe tgeir cudomes 
were confirmed after the ſaid Statute, made to the contrary, and this Conficmati- 
on, bad relation to thtir foymer uſage by Cuſtome. 7 H 6. Statham title cuſtome, 
the laſt caſe , if a man will intitle himſelf, by a Cuſtome, which ig reſtrained vy 
a Statute, he ovght to ſhew that the cuſtome is confirmed alter this Statute, as if 
- one will ſap , that in London there is a Cuſtome to deriſe in moꝛtmayne, without 
licence he ought to (hew a confirmation ok their cuſtomes, afcer the Statute De reli⸗ : 
gioſis, Brook title London, placito 29. that all their Cuſfomes , and Liberties, og ag 
were continually from time to time confirmed. This Statute of 5 Eliz.capite 4. e minor” 5 
had a ſpectall ar me at the Citie cf London, as appeats by the wozds of it, and by Elix. cap. 4. 
the Provilo in the att, that this act, no aty thing there in ſhall be pꝛe juditiall to the 
Citie of London, and by this clauſe it appeares, that it did ſpecially intend to iuclude 
London, fo all other matters. The Statute of 5 Eliz. was made fo} two ende, as | 
well appearcs by the pꝛeamble, foz the maintcnance of skill in all Trades, and it Coke 3. pars. 
ſholl be very p ej ditiall to the Kingdome, if ſuch ſhall be ſuffered to exerciſe craves, fol. 7. B Ho- 
io which thep have no skill, andſtatutes which are beneficial fo2 che common wealth, _—_— Kai 
f ; 3 . E ; ch. 41, Eli 
ſhil have a large & benefictal canſtruction,as appears, Coke 3. par. f. 7.8. in Heydons © B. 
caſe, this ſlatute of 5 Eliz. hath always had a very large conſtruction, the ſame being 
made in maintenance of manual Decupations; and to this purpoſe, Paſ. 41 Eliz. in 
the C. B. it was adjudged, where the Widow of a Moollen-Dꝛaper married with 
one not free of the City, who would have uſed chat Trade, chcre adjudged that he 
could not ſo do, unleſs his Mike had been an Appzentice ta the ſame Trade. Foz 
the Defendant, it was urged that his Plea was good, both fox the matter aud 
fo)m of it; he pleads here, chat he uled the Trade of an Upbolſterer per ſpati- 
um, & c. That the City of London is an ancfent City, and ſhews the Cuſtom in 
this City uſed, that any Free-man may uſe any Trade oz manual Occupation in the 
fald City, which Cuſfom hath been confirmed per regem in Parliamento; and 
ſhews, that be is a Free. man of the Company of Mool-packera, and uſed the 
Trade of an Apbolſter actoꝛding to the Cuſtom, and to this Plea there is a demur- 
rer, That this Plea is good, the matter here in queſtion ariſeth upon the Stature 
of 5 Eliz. cap. 4. It hath been e this co be no cuſſom, beceuſe it is the 
dA a Com- 
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Statute of 
5 Eliz, cap. 4. 


19 H. 6. ſol. 
64. B. 


12 Eliz. Dyer, 
fol. 290. 


Common Law of the Land, this is a good Cuſtom ; the difference wil be this, 


that which is a Cuſtom, and the Common Law of the Land, is nat to be calli d a 
Cuſtom, but the Common Law; and it is all one in kinde, Common Law, and 
Common Custom; foz one Trade to intermeddle with other Trades, is againſt 
the Rule of the Common Law, but here by a pzivate Cuſtom he map ule this, ic 
is not laid here to be the common Cuſtom within the whole Realm, but the ſame one⸗ 
ly appzop2fated unto the City of London: As to the conficmation of their Cu- 
ftoms, per regem in Parliamento, this is geod, and acta ding to the uſual fozm 
in the Regiſter, and the old Book of Entries, to plead no further, but confirmed 
per regem in Parliamento, hut if not confirmed the ſame is not material: This 
Cuſtom is good, notwithſtanding not confirmed: The great queſlion then is, 
Whether this pꝛivate Cuſtom be taken away by che Statute af 5 Eliz. cap. 4. 
that it is not taken away by chis Statute : London is a famous Cicp, calied The 
Rings Chamber, Camera Regis: Tt is pꝛibate cuſtom here is not taken away by che 
ſtatute of 5 Eliz. but tbe ſame ſlill remains good ; this Statute was made fo2 the be- 
nefit of the Common wealth: The reaſon why this is not taken awapby the Sta- 
tute, is, becauſe this is a pzivate Cuſtam, 19 H. 6. fol. 64, B. a good Cale to this 
purpoſe, which opens the reaſon of this Caſe, betauſe pꝛiwate mens Intexeſt, not 
pzivate mens Cuſtom. Forteſcpe thire the Kings Ser jeant when the cale was ad- 
judged, he was made chief Juſtice, argued againſt the King, and that che Cuſtom 
of London ſhould not be taken awap by a general Act, unlcfs this ſpecial Cuſtom 
be therein vamed: So here in this p2inctpal Caſe, foz in London, not one of a 
hundzed uſech the Trade in which he was educated ; if this ſhould be otherwile, 


many would be by this un one, in regard that this Cuſtom bach been in Peace ever 


ſince the making of the Statute of 5 Eliz. 12 Eliz. Dyer fol. 290. 8 good Caſe 
as touching the Cuſtom of London: If pau take away London, you take awap 
che Treaſure of the Kingdom, and it was never the meaning of this Law to take 
away the T Trades, noz of this particular Cuſtom, being fox the bene fit ok 
the City, and without which it cannot be maintained, no2 well ſubſiſt; upon this 

Statute of 5 Eliz. it is firſt to be conſidered, Mbetber this Trade of an Uphbol- 
lier be within the reſtraint of this Statute, and whecter this Statute ſhall extend 
fo reſtrain Citizens, and Free-men of the City af London. 1. No Trade is re- 
ſtrained by this Statute, if in London, then not within the ſame, this Caſe here 
concerns London in general, the Free- men of London have this ſpecial Cuſtom, 
this Cuſtom excludes others, and includes themſelves whicb are within it: No 
man was compelled to laho2 befoze che Statute of 5 Eliz, wb ich was made co pꝛe. 


vint this miſchtef, by which Stazute it is pzovided, chat no man ſhall exerciſe the laid 
Trades, if he was not befoze a mevcice in the ſaid Trade, che ſitatute of 5 Eliz. di- 


vides it ſelf into ſeberal bzanches. 1. Pur Pzentices.z-Foz teta ning of. 3. in Þus- 
bandzy. 4. Between aller and ſer vont. 5. To enable one to take Pꝛentices: Af- 
ter this, then comes the reſtrictive Clauſe, That none ſhall uſe any Trade, if he 


was not bꝛought up as an Appzentice in the ſame ; and then comes the Exception 
fo2 Londen and fo; Norwich. 1. This Trade here of an Upholter, is not a 


Crade within this Dtztute ; but admit it be a Trade within che Statute, pet the 
Cup of London, by the Pzoviſpyn the Statute, is cxcepted out of chereſtraine. 


1. Chat this Trade is not within the Statute, foz theſe Reaſons. 1. In the 


Statutes of 
Il H, 7&c. f 


firtBzanch of this Deacute, there axe named z 1 ſeveral Trades, and in the next 
B2anch 25 ſeveral other Crapes, and in another Bzauch 6. All theſe are namen 
ſpecially, and no Upholfter named: This Trane was never known co our An- 
cefto2s, fen there is np L atine wozd fo it: The Plea is, that be uſed the Trade 
de un Upholſter; if chere bad been anp Latine wozd ka it, che Plea had not been 
good, being inEnglſh: One faith, that Tapeciar ius is the Latine wozy fe; an 
QUpholſter ; but this cannot be fo, there being no ſuch wozd, but Tapes foz Tape- 
try; Plumarium à pluma, this canngt be L tine foz an Jwbzoſderer, 11 H. 2. 
cap. 19. ands E. 6. cap. 23. Theſe twa Statutes wade foz Uphaiftcrs, and 
both in full fozce at the making of the Statute of 5 Eliz, Alſe exceptio quæ fi- 

| mat 
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mat legem, exponit legem, usbandzp is out of the Statute of 5 Eliz, 18 Hl. 6. 

tol. 13. fo2 this, vecauſe it Musbandzy be an Arc oz Myſterp, it is a Byltcrp 

within the Statute of Addittons, but not withan this Statute, by which they are 

to be Appꝛentices fo? ſeven pears, to learn gti in their Crade; but no skill there 

is in this, foꝛ he may well learn this in ſeven hours: But admitting that this is a 

Pyllerp within 5 Eliz. pet this Statute doth not extend to the City of London; 

th's Bzanch bath tefereuce to the Branches befoꝛe, in manner and fozm afoztlaid, 

theſe cannot extend to London: The firſt bzanch txteuds to Cities Cozpoꝛate fo: 

wzentices, and this Clauſe excludes London; the next Clauſe extends to Mar- 

ket Towns not Lozpozate, this not to London; the next Bzanchunto 25 Trades 

there !pecialiy nameo, this not extends to London: I it be ſo, that this Bꝛaucb 

is not by it(elf, but hath reference to others, and admiting that this be within che lec- 

ter of this Branch, pet London ts excluded, other then fuch perſons who now 

ule this in London, ſo as this doth net onely extend to Bodies Natural, but to 

Bodies Politick, 21 E. 4. fol. 55. touching the Liberties of Norwich, not to 21 E. 4. fol. 

be returned in Juries; this is an Inheritance in the Co:pozation, pet evcrp parti - 55-&c. 

cular perſon there is to have the benefit of this immunity; there is allo in the Sta. | 

tute of 5 Eliz. an Exception foꝛ London and Norwich; it appears by 25 Aſlifar. 25 Ass iſ. plac: 

placito 61. when a thing is excepted out of a Statute, this line qua non is allo 61. 

excepted; to this purpoſe alſo is 22 Aſũſar. placito 61. in caſe of Gꝛants, foz by 

a Gꝛant of one thing, all che incidents co this ſhall paſs alſo, Coke 8 pars, in the oY 1 * 

Cale of the Lity of London, fol. 126, 127. that London is not within the Stas ny ray oe 

kute of 5 Eliz. and that a man map be a Free-man of London, theſe thꝛee maner of 

ways. 1. By Service as an Apꝛentice. 2.Bp Birth. And 3. By Redemption: And if 

London'ſhou'dbe within the ſtatute of 5 Eliz. then all cheſe thꝛee Freedoms ſhould 

be taken way, whichin London is lawful by their Cuſtom, and this would be 

very miſchievous if theſe ſhould be all taken away, which ſhall ſo be, if London 

be wichin the reftraintsof this Statute of 5 Eliz. it appears by 38 Aſſiſar. plac, 3 AI. place. 

18. 45 E.3-fol.26 London is not within the Statue of 7 E. i. de Religiofis, 28. vc © 

fox Moꝛt m un, che Cuſtoms af London fromtime to time confirmed. Coke chief Statute of 

Tultice. If a mau be free ot one Company in London, he ſhall be free of all, and 7 E. 1. &c. 

ma iy times a general act, all not take awap a lawful Cuſtom, as the Statute of 

Premunire, hy which a man (hall foxfeic all his Land; this ſhall nor take away the 

force of the Statute, De donis conditionalibus, as it was reſolvedin 7rudgens 

Cale: It is true, as it hath been urged, that skill is requiſite of neceſsicy in — | 

matters, 3 Elz. Dyer, fol,169. objected, That an ill Cuſtomby Act of Partia- 3 Eliz. Dyer, 

meut confirmed. ſhall not be made good, 49 E. 3. fol. 3. the Cuſtom of the City #1156: 

of London pleaded ; fo2 the TUWhnauries, &c. adjudged to be a void Cuſtom, 

Quiaun Corporation, bp way of Cuſtom, cannot ſo take, eſpeciallp where the 

ſame is axainft a Statute in the Negative. Coke chief Iuſtice. As to this, 

in al! general Laws, the Judges have always had a ſpecial care unto particular 

CTuſtoms, of particular places, aad this is the reaſon of the Rings power; fo2 

Non obſtantes, the Ring he is truſted with, by and foz the Commonwealth, La- 

timer, 50 E. 3. being of the Couaſel, gave ihe King Counſel, fo2 Non obſtantes, 

and then this was diſpenſed withal, but this was then very much villiked of by the 

Counſel: As to thts pꝛincipal Cale, Privilegium, eſt quaſi privata lex, touching 

the Statute de Religioſis, penned very flrictly againſt Moꝛtmain, that none might. Se Os 

arte vel ingemo: Colore termini; het may ſuch a de viſe be in London by the &etigioſs. 

Cuſtom, aud they have often had general Confirmations of all their Cuſtoms and 

Liberties, they cverhad: Two Calcs there have been in the Exchequer, upon this 

Statute ok 5 Eliz. cap. 4. One was the Cale of « Bꝛewer, the ſecond of a Pip- Statute of 

pinmonger; whether theſe were within the reſtraint of che Statnce of 5 Eliz. fe: ElZ cap. 4. 

Bꝛewers, che Barons hed a B:ewer tobe sat at the Statute, fo2 if tbep are di- 

vive into ten pertg, not wine Appzentices of them ; it was therefoze adjudged fo; 

them, and alfymep, and allo fo2 r Judgement given hot! be 
a 2 aw 
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was alſo out of the Statute : A Wit of Erroz upon this bzought, and the Judg- 
ment affirmed z fo2 the Statute ſpeaketh of MyRery oz Trades, and they all re- 
ſolved a Pippin-monger to be out of the Statute, becauſe there was no Pyſtcry 
in buying of Pippins, and therefoze he was out of the Statute, A Monger in 
the Saxon, is a Merchant, and therefoze a Coſter-monger keeps his name, che 
Statute of 5 Eliz. ſaith all Trades: An Upholſter is neither a Trade noz My⸗ 


Qerp, no skill required in it: And ik a Mau doth marry a cAidow, aud may not 


uſe that Trade which her foꝛmer Pusband uſed, by this he will be undone: Judges 
ought much to favo? particular Tuſtoms, grounded upon Reaſon ; the reaſon why 
Pippinmongers were adjudged to be out of the Stacute, was becauſe tiere was 
no skill requiſite to be in them, and ſo no skill requiſite to be in Upholſters, Pozters, 
Tankerd bearers,no Art at ali in anp of theſe, Fallere flere, & nere, eſt muliere; 
oſtendi mihi molendinarium, & oſtendam tibi furem, A Miller hath a golden 
Thumb: The Court inclined to be of Opinion, that an Upholtter here is not with. 
in the Statute of 5 Eliz. but thep would be further adviſed herein, till another 
time. Coke chief luſtice. An Upholfer is clearly out of the Statute, ſoz it 
ought to be ſuch a Trade and Pyſtery which hath skill co be uſed in it; otherwiſe 


it is out of the Statute, the Infozmation here is, Exiſtens artem, miſterium, ſive 


Ter mino 
Trin. 12 lac. 
B. R. (9c. 


Statute of 
37 E. 3. &c. 


occupationem, be might as well have ſaid ſo of a Pippin: monger: It the TWlivow 
of a Free⸗man, takes a ſecond Mus band, he may well uſe the Trade of the fozmer 
Dusband, and pet he not Free of che ſame ; and ſo foz this time this Caſe was ad⸗ 
Journed til a further debate - Afterwards, Termino Trin. 12 Jac. B. R. this 
matter was moved again, and long debated. Coke chief Juſtice. As to the 
Statute, de Religioſis; by this general Act, the Cuſtom was gone, but akter⸗ 
wards there came a general confirmation ot che Cuſtoms of London, by the Sta- 
tute of 37 E. 3. cap. 6. Raſtal. fol.16. by which it is Dzdained, that Artificers, - 
and iPandp-crafcs people, ſhall hold them every one to one Pyſtery which he will 
choole; ſo that by this it appears, that the Statute of 5 Eliz, was not che firlt 


Act made foz theſe matters; and by experience it appears in London, that if a 


23 Eliz. Dyer 
fol. 37 3. 


man be free of one Trade, he may well exerciſe anp Trade therc : Foz if a Free- 
man dies, if his Mife, being his Executrix oz Adminiſtratrix, (ball not be ſuffer. 
cd to ule this Trade (as it is the common courle there) this will be her undoing ; 
fo2 if they be free of the City, they may uſe any Trade there: As tothe pꝛincipal 
Caſe here in queſtion, this Statute of 5 Eliz. bath never been (s expounded, as to 
extend unto the City ol London: An Upholſter allo is clearly out of the Statute 
of 5 Eliz. and he ſhall be no moze ſaid to be within the reſtraint of this Statute,then 
a Pippin-monger, 02 aPlow-man, fo) an Upholſter is no Trade of himſelf, but 
is derived out of other Trades. Croke Iuſtice. This hath been vexata quæſtio: 
The Cuſtoms of London are very great, aud by theſe thzee ways a man map be a 
Free- man of London: As 1. Bp Patrimonp, oz Birth. 2 Bp Service, 02 
Appzentciſhip. And 3. By Redemption, foz Wonep. The two firſt are the beſt, 
Nemo naſcitur Artifex. Dodderidge Juſtice. 23 Eliz. Dyer, fol. 373. 4 
good Cale, by which it appeareth, that a Cuſtom which ſtandech with reolon is 
good, and to be upheld. Haughton Jufftice. This Statute of 5 Eliz. was 
made fo) to reſtraiu the uſing and ercrciſing of Trades without Skill, and therefoze 
London is to have p1iviledge againſt this Law, moe then any other place. Coke 
chief Juſtice. Unskilfulneſs is a ſufficient puniſhment foz him. Dodderidge 
Juſtice. The great difficulty here reſts upon the Infozmers part, to make au 
Upholſter to be within che Statute of 5 Eliz. Coke chief Iuſtice. A Bzewer 
is there named, but not in the Bzanch upon which this Caſe is: Another Clauſe 
there is in the Act, upon which this is grounded, (S,) any Trade; the Plow-man 
is a Trade, and lo is the Pippin - monger alſo, and Myſterp, which deſires skill; 
all his skill is, in ſo laying his Apples, as to keep. them from rotting: It hath 
not as pet been deſcribed unto me, as a Judge, what an Upbolſter is; the point 
here onely is, Whether this Statute of 5 Eliz. doth extend unto him oz not 5 


Termin. Hillar. 1: Jac. . 191 


— — — —— — — —— — — —  — — 


co the Cuſtom, and the confirmation thereof pleaded, the ſame clearly is not well 
pleaded. Dodderidge juſtice. If ic hath been uled coutrarp, befoze end ſince 
the making of the Statute, to make now any alteration of it, would be dangerous, 
and make a great Garboil. Haughron Juſtice, demanded whether a Painter was 
within the Statute of 5 Eliz 82 not. Coke chief Juſtice, Þe is within the Sta- 
tute, foz a Painter ts ſpecially named in che Stacute, and ſo alſo ts a Tile maker, 
but not an Upholſter: And ſo far the Court to be further adviſed, the lame was a: 
gain adjourncd to another tine, to have then a final end of it. Afterwards, Ter. Termin.! 
Michael. 12 Jac. B. R. this matter was moved again, and argued at large by both 12 Jae. B. 
lives. Coke chief Juſtice. This Statute of 5 Eliz. doth not extend to a Pus- 
bandman clearly: Cain was Agricola, Habel paſtor ovium, thele are out of the 
Statute, and pet they map well cake Pꝛentices- There are 61 Trades menci- 
oned in the Statute; a Dawber and a Thatcher, chele cwo are not within che 
Statute, Trade-skill, &c. pet ſeben pears to be Pzentice : This Statute is not 
onely that one ſhould ha ve skill, but made purpoſely to keep Youth from idlene ſs, 
and to bztng them up in laboz ; there is a Cozpoꝛation of Gardiners, and pet a Gar- 
diner is out of the Sto teck 5 Eliz. for every one that will, map well be a Gar. 
diner. Dodderidg cz. Then vou have a cuſtom, and this is expꝛeſſes by 
confirmation, by © \« j-atitainerit; a general Law afterwards ſhall not take as 
wap this cuſtom eng fo expzellp confirmed befoze. Coke chief Juſtice. A 
general Law lyai not take av ix np part of M agna Charta; and by 45 E. 3. 48 E.3. f. 26. 
fol. 26. all Acts made againſt this to be void: 1 bs are caſfcc, Libertates quia | 
liberos facit, A man is not to be reftrs!1:e+ chat e ſhall vot labo? foz his living, and 
they which are bound by this Law, volens nolens, are compelled to labo2 and to 
ſerve: And lo the eourt ſeemed to be all clear of Opinion againſt the Infozmer, 

that the cuſton, as the ſame is alledged, was good, though ill pleaded; but pet 
howſoever, they euclined all to be of Opinion, that an Upholſter was not a Trade . 
within the reitraint of the Statute of 5 Eliz. no moge then a Bꝛewer 02 a Pippin - No Judge- 
monger: But the court pzonounced no final Judgement in the cafe, and ſo the In. ment given, 
' former perceiving the Opinion of the court, did not further pzoſecute the ſame, bug but ended by 
the ſame was ended bp agreement between the parties. agreement. 


Nota, per Coke chief Iuſtice. When one is caken, and in Execution, be ought 
then to be in ſalva, & arcta Cuſtodia, (S.) Salva fo2 the Goaler, and arcta fog 
the party, the Plaintiff; the party by this being coarcted to pap Debt. 


Burton Plaintiff, againſt Palmer 
Defendant. 


Entred Trinit. 10. Fac. B. R. i 
Rott. 10 56. 


'T 2a Wiitof Erro; to reverſe a Judgement given in the C. B. in an Action of 

covenant there bzought by Palmer, againſt Burton his Paſter, having been his 
Weentice, 2 turning of bim out of his ſervice, within his term, and in his De · 
claration, le: fozth the cuſtom of London, ſoz taking of Pꝛentices by everp Citt- 
zen and Frec nan of London; and that Burton, being a F tee: man 8 +" 


—_— . —w__ ” Nc — — — — — — as ©. „ _— , a 
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cake him to be his Appꝛentite, and that he wos bound unto him accopding!y,and that 
he turned him out of bis ſervice contrary to his Covenant, unde actio, the Deten- 
dant in Barre pleads, that he departed willing, ano of his own tree wul; and re- 


turned not again to him, and takes a travers, abſque hoc, that he turucd bim awap 


Term Paſch. 
Ir. ac. B. R. 
this cafe firſt 


argued. 


21 L. 4. ſol. 5. 
fs 


35 H. 6. fol, 28 
1 K. 4. f. $96, 
B. a. 


Note the dif. 
ference as 
touching cu. 
ſtoms and 
uſages. 


prout, dc. hereupon iſſue was jopned, and verdict, and judgement foz the Plain: 


tiff, fox the reverſing of which Judgement, a zit of Ecroz was bysught, aud to; 
Erroz it was alledged, that the Declaration was not good, but altogether intuſfict- 
ent, this cafe was firſt argued. Term. Paſch. 1 1. Jac. B. R. aud urged fo? the lam · 
tiffe in che TU}ivof erro}, that the Declaration was grounded upon che Cuſtome of 
London, which cuſtome extends it ſelf , ovely to the Citie of London, and not 
elſewhere, and here it appears, that the retainer was laid co be. at Newark upou 


Trent, and the turning away out of his ſer vice, it appears by 21 E.4 fol. G. a. that 


an Jnfaac cannot þindehunfeif an Appꝛentice by the Common Law, but by the 
Cuſtome of London, an Jnfaut within the age of 14. years , may bind himſelf an 
App entice by Jnventure ; here the Declaration ts, that te was 14. pears of age, 
and within 21. pears, this Cuſtome ( as it was oblerved) was toz mcreaſe of 
Trade, and of the Companies within che Cicte there, and therefoze this ſhall not 
ve extended out of the Cuie, and by 35 H. 6. fol. 2 8. and 1 E.4. fol.16. a. b. the 
Cuſto ne of London ſhall not be in fozce, out of the Citie; and there Littleton puts 
the differente, where a Cuſtomelholl binde, and be allowed in all Courts, and where 
onelp, in the Court cf the ville, o; L itit where this is alledged. A Cuſtom, and uſage, 
ſyall binde, and be allowed, in all Courts, u here the Cuſtome and ulages vo ariſc af 
Land, oz uſages of the Countrep, as that of Gavelkinde Land, which is to be par» 
lible, and ſo of Bozough Engliſh Land, che doungel lonne to inherite, aud where 
the Wife ſhall have the molety of the Land, and the Jufancs to have their Poztions 
out of the goods of the dead, by Cuſtome, as it is in Devonſhire , they ſball main- 
tain Actious in this Court, by their Cuſtom q uſage ,and in every Court which hath 
power to hold plea; otherwiſe it is ot Cuſtomes, which take elfect in the Court, 


where the Cuſtome is uſed, and there begins to ve in fo2ce; theſc are not aliowable, 


but within ſuch a Court, Citie 02 Bozougb, where they are uſed, as in London, ibe 


Cuſtome is, that in Debt upon a contract, if the Alderman of the Citie will recoꝛd 
this, the Defendant, in an Action againſt him, ſhall be ouſted ot his Ley gager, and 
this is a good Cuſtome, and allowabie in the Court there ; but if che Party will 
hing his Action here, the Defendanc ſhall have his Ley gager, although the Alver- 
man comes here, and recads the contratt, aiſs by the cuuome of London, an Acti: 
on of Debt, is maintainable againſt Executo 3s, upon a ſimple contract, without any 
ſpecialty; but it is not ſo here, and pet the recovery there ſhall be good, and effeccus 


all to be alledged, in all Courts, and pet the Action is not maintainable here, by che 


9 Eliz. Dyer 
fol. 25 5. placi. 
to 3. 


Hil. 3 1 Elix. 
B. R. &c 


kope checuſtom not good, and ſo ruled, and fo ts the cuſtom alfedged here in this 


Cultome ; and ſo by this itappeares, chat the Cuſtome onely extends it ſelf, within 
the City, by 9 Eliz. Dyer. fol. 255. placito 3. a forever, as well as a Free- man 
map deviſe his Fee ſimple Lands in London, to another in fee, by the Cuſtome, 
but not in moztmaine, without a LIcenſe from the King; here in this caſe, the action 
is grounded, upon a Cuſtome within the Citp of London, but not out of it, the 
Cuſtome, as it is here expzeſſed, is coo generall, and ſo not good. x. It is hire 
laid, that it is lawfufl, to take anyperfon whatſoever , whereas it ought co be a 
Free-mans lon, ſuch are fic fo Pzeutices. 2, To take chem foz anp number of 
pears, this is not good, fo2 ſo he map be a ]97entice fo 20. pears, and the Law in 
this would be unreaſonable. Hill. 3 1. Eliz. B. R. Rott. 758. Billingley, or Kin- 
nerſley againſt Coke, in an Action upon the caſe foꝛ wozds, foz laying that the o⸗ 
ther was per jured, there the Cuſtome was alledged to be, that where any perſon, oz 
perſons what lorver, quecunqe, which fhall be there erammed, befo:e, &c. This 
Cuftome was there queftonev, as being too generall ; fo2 that byſuch a Cuſfome, 
an Jnfant may be ſo there examined, &. which ts not to be ſuffered ; aud there⸗ 


* 
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caſe, any perſon oz Perſons, and ſo not good, being too generall , another exception 

to the Declaration, che Tuſtom being here laid co be, that a Citizen and Freeman 

map retain Pꝛentices, and it is not here ſhewed in the Declarattqn,, that he was a 

Citizen, hut onelp a Freeman, and fo not gebs; mm 38 Af Placito 18. and 3 ama, 

45+ E. 3. fol. 23. it is declared, who ſhall be ſaid to be a Citizen, and who not, here pla. 16.43 E. 

it is ſhewed that he was a Freeman}, but not aCitizen, whereas he ſhould have 3-1.23- 

Wewed, that he had been both the one and the other; and ſo is it, Coke 4. pars fol. 

54. in the Commonalty of Sadlers caſe, otherwiſe by the Cuſtome, thep are not 

enabled to take Pꝛentices. It was urged fox the Dekendant, that the Declaration 

was good, as to the firſt exception, that che Cuſtome is unrealonable , this is not 

ſo, the cuſtome being laid to be, ts take fo2 anp number of peata, it not leſſe then 5. 

if foʒ moze pears, then the party ſhall be bound by his own contract; if above 14. 

years, as tothe ſecond exception le cuſtome here alledged, is but as an inducement 

to the action, the Action being grounded upon che Jadenture , but if che Action had 

beed grounded upon the Cuſtome, there he ought to have purſued the ſame ſtrictly, 

and p2eciſcly, here he is not reſtrained, but that he map take Pꝛent ites at any plate, 

as well as at London, at Iſlington, o; at any other place, he map take a Pzen- 

tice, and this taking, is well warranted bp the Cuſtome, as to the third exception, 

becauſe he doth not ſhew, that he was a Freeman, and a Citizen; ibis is fully ſbew- 

ed, fo2 it is ſhcwed, that he keeps a ſhop in London, (a Pabberdaſhers ſbop there) . 

which cannot be, if he was not a Freeman and Citizen there he ſets fo2th, that 

he was Liber homo, but doth not ſap Civis, and ſo the Declaration is good and 

ſufficient. Flemming chief Jultice. the greateſi Faule that I perceive in this, is, the 

Jurpes giving of inure Dammages. Haughton .luſtice, if the Cuſtome will en⸗ 

able the partp co an Action, this oughe to be reaſonable. Flemming chief 

Jaſtice , he ought to be civis, & liber homo, be is onelp laid here co be li- 

ber homo, this fs the greateſt point, and moſt materiall, che number 

of pears is not ſo materiall, fo2 he map be bound, by his own contract. Dod- 

deridge luſtice, he may be liber homo, & noncivis, his being a Citizen makes 

bim lubject, both to ſcot and lot, be ought therefoze ta have laid him to be, civis & 

liber homo, ſo that this is a miatertall exceprion.& ſo without anp further opinion at 

this tune delivered, this caſe was adjourned to another time, foz the Court further Termino Aid 

to conſider of it. Afterwards, Term. Hular. 11. Jac. B. R. the Court was moved a- 11. Jac. B. R. 

gain in this caſe, the exception to the Declaration, grounded upon the cuſtom, which Cc. 

was, that every Citizen and Freeman ot London, may take Pꝛentices; it ts here 

Cato, that he was a Freeman of the City of London, but not a Citizen, agaiuſt this 

it was urged, that being laid to be a Freeman of London, this doth imply ſo much, 

chat he was a Citizen. Coke chieſe Joſtiee. In the caſe in the Exchequer, it was 

agreed, who ſhould be ſaid to be a Citizen, there he was only inquilinus, and ſo not 8 6. 

tarable to Scot and Lott, 8 H.6. the caſe of Briſtow, d Merchant of London dwelc 

at Btiſtow, he is no Citizen of London; as te the Cuſtom, a man map be a Free- 

man of London thzee wayes, 1. By ſervice, as to be a ꝛentice, and afcerwards to 

be made free,having ſerved out his time, and this is che beſt kind of Freedom. 2. By 

Redemption, fyne,o2 ranſompaid fo2 his freevom;and 3. by Bitth, as a freemans ſou 

is free, he ought co be, Civis a Civitace, Dodderige Juſtice, the cuſfom is; that 

every Citizen and Freeman, & liber homo Civitatis , the Cuſlame here is laid 

rigbt, but not well purſued, the freedom by birch here ſhallnot ayde it. Fon the ka- 

ther map be free, aud pet dwell in a fozraine place; the Court was afl cleer of opini- 

on, that the Declaration was not good, and ſo the Judgement given in the C. B. was 

erroneous, and not well given, and therefo2e by the rule of the Court, the Judge- Judgement 

ment was reverſed. = TO CO TO 

Nota, by Haughton Juſtice,that in an Action of Debs fot coznſold, Non in de- 

bitatus, is ns good plea fo2 the Defenivaut, noither ean any Defivemr be heed to 

warrant ſuch a plea;the Court agreed with him herein, and Man Secondary, there 

is uo ſuch Bꝛeſident to be ſhewed, to warrant lach a plea. 1 Indebitatur 
e cat 


Nota. 


— 
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Heath Plaintiffe, againſt Rialey 


| Defendant. 
Action of | N an action of debt at the common Law, upon the Statutes of Uſurp of 13 Eliz. 
ey" ee of & cap. 8. and 31 Eliz.cap.10. Thc Defenoant pleads the general Flue, which 


Uſury. was found againſt him, and ſo Judgement to be given again! him: A dap was gi- 
: ven by the Court, tothe Defendant to move in Arreſt of Judgement, if he had 

anp legal matter to move to ſtay Judgement: In the inter im, the Defendant gocs 

| into the Chancerp, pzefers his Bill there, and there pzocures an Injanction, to 
Judgement ſtap Judgement and Executton here: But notwichſtanding this Injuncuion, the 
and Exccuri- Court Here pꝛoceeded, aud did grant Judgement and Execution. Coke chief lu- 
on granted fljce. Look into the Statutes at large, of 27 E. 3. cap. 1. Raſtal fol. 3 26. and 
on, of 4 H. 4. cap. 23. Raſtal fol. 226. againſt ſuch Pzoceedings to ſtay ano hindcr 
Fudgements and Executions ; and ir is much to be wondered, chat none will infozm 

Statutes of upon theſe Laws tn ſuch caſes, agafnſt the party that pzocurcs ſuch In junctions, 
27 E:3- EG after Judgements at the Common Law, oz co ftay Judgements and Executions, 
alter Trials had, fo} that by the ſame Stacutes, be it in Plca real oz perſonal, al- 

ter Judgement given, the party ought to be quiet, and to ſubmit unto it; fo2 that 
Judgements being once given, in Curia domini Regis, are not to be teberſed noz 

Judgement aboided, but bya legal courſe, (S.) per errorem, dꝛ per attinctam, and ſo by 


eee the Rule of the Court, in this caſe, Judgement and Execution was granted. 


— 


Thomas Plaintiff, againſt Owen 
Defendant. 


EEE k 1 Ota, That after a Trial, Uervict and Judgement, in an Ejectione firme 
peo men N anda Tit of Habere facias poſleſsionen, to the Sheriff directed: A Tit 
ter a Snperſes ot Crroz was here byought, and a Superſedeas granted, directed to the Sheriff 
dew. co llap Exccution, this Tit of Erroz, and the Su perſedeas ſhewed to the Sheriff, 
wha coutrary to this did pet do Execution; the Court upon this, was moved to 

grant a zit of Refticution, in regard that this was a great contempt in the She⸗ 

riff. Haughton Juſtice. This Caſe was in the C. B. after Judgement there, 

and a zit of Habere facias ſeiſinafh to the Sbetilf, a Tic of Etroz was 

hougbt, anda Superſedeas to the Sheriff, which came unto hun as he was going 

to do execution; the ſame was ſhewed to him, who refuſed to obey it, but did ex- 

ecucion, this notwithſtanding, and upon this a TUzit of Reftitutton was granted 

vy the Court, becauſe that this was an apparent contempt in che Shcriff. Dod- 

deridge Iuſtice. If be had the CUzit of Erroz, and will keep this in bis pocket 

until Execution be done, this will alter the Cale; but in this Pꝛincipal Caſe, here 

he did not, but did ſhew the ſame in time to the Sheriff, who contraty to this did do 

writer Epecution - And ſs the Opinion of the Court in this Cale was, that a Tie of 
Reſtitution Meſtitution ſhould be granted, the which by the Nute of the Court was grant ed ac- 


granted. toꝛdingly. | H 
ix 


Fermin. Hillar. Fac. | 
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Hix Plaintiff, againſt Gardiner 
_ Defendant. 


P 2 an Actin men ceaſe fozerecingof a Pill: Jn this Caſe, the Queſtion 
Z inliſtev upon, was, touching the validity of a Cuſtom, by the Plaintiff, being 


An action up- 


on the Caſe 


Lo2d of che Mannoꝛ of D. fo} to binde Reſiants and Jnhabitants within his ſaid for erecting a 


Manuoꝛ, co come and grinde at his Pill: It was by Coventry fog the Plaintiff 
urged, that che Cuſtom here, as it is laid, is good and ſufficient, and that not with 
ſtanding the exceptions befo2e taken againſt it: It appears by the Regiſter, fol. 
15 3. that this Tit, De ſecta ad molendinum, eſt breve de recto, and lyeth, 
inter extraneas perſonas, pro ſecta tali ſubſtracta, and thep are to be bound by this, 
bur moe pꝛoperlp it lies between, and againſt Anhabicants and Reſiancs, within the 
Pzecince of the Panoz, 17 E. 3. fol. 64. B. & 22 H. 6. fol. 14. to the lame pur. 

poſe, here the cuſtom, as it is laid, is good - As to the Exception taken co this 
Cuſtom, ehat che ſame is laid too generallp, being that every Jnbabicanc and Rc- 
ſlant, co be bound to grinde at this Mill, pet thts is good and ſufficient, aud it is 
no moꝛe then is in the Caſe to have a cuſtomary Common; ſo here ta this cale, 
Coke 6 pars, fol. 60, 61. Garewards Caſe, that in matters of diſcharge, Tenancs 
map well pꝛeſcribe, as to be diſcharged of their Tythes, paying a modus; fo a 

Pieſtription map be againſt an Inhabitant fo; matter of charge, 8 E. 3. fol. 37. 

cited Coke 8 pars, fol. 125. in the Cale of London, ee caſe, in au Acti⸗ 
on of Treſpals by Ieffery at Hay, againſt William at Ford, fo; breaking his Fold 
in Haſtings; The Defendanc (hews, that I. de F. was Lozd of the Panoz of 
H. that he and his Anceffos, and all the Lozvs of che ſaid Panoz have uſed co have, 


Mill. 


17 E. 3. fol 
64. b. &c. 


L E. 3. fol. 37. 
c. | 


liberam faldam, thꝛoughout the whole Gille de H. and that none in the Uille there 


to habe Frank Faud, without Agreement made wich the Lozd; and that if anp 
do contrary to this, the Lozds have uſed to abate it: So that chough foldage be 
foz the maintenance of agriculture, and much favozed in Law, pet by cuſtom, a 
man map be barred of it in his own Land, and another map have it, agreeing wich 
this is 3 E. 3. fol. 3. Mich. 32 & 33 Eliz. B. R. Sir George Farmour Plain- 
ciff, againſt Brook; the caſe of the common Bake-houſe in Torceſter, in the 
county of Northampton, fo; all the Tenements within the ſame Uille, this was 
adjudged a good cuſtom and reaſonable ; upon which Pꝛeſident, this Pyincipal 
cale was grounded: Another Exception was taken, becauſe the cuſtom is laid, chat 
he ſhould grinde no coz but there; as to this, it is onely the cozn which he ſpends 
in his Dauſe, 19 E. 2. Fitz. tit. Aſfiſe placito 399. & 16. E. 3. Fitz. tit. Avow- 
ry, plocito 92. This is warranted to be good, by way of Cenure, to grinde all 
che cozn at his Mill which he ſpends in his Pouſe ; and if this beſo, and good by 
wap of Tenure, à fortiori by Pzeſcrip:ion and cuſtom, this may ſo be: Another 
Exception was taken, that the cuſtom, as it is laid, is not good toz the incertainty 
ok it, being in meſſuagio five tenemento, within the Panoz ; this cuſtom, as 
tf ts laid, is good and certain: Another Exception, that the Plaintiff entituling 
htmſelf by a Leaſe, from the Dean and Chapter de D. of the Mills, but ſaich 
nothing at all of the Suit owing to thele Pills, this is good, without any ſuch ex · 
p2?ſsion of the Suit inthe Leaſe, ko; that this doth paſs incinſive, and as appur- 
cenant, and by 17 E. 3. fol. 64. B. Suit to a Pill, is appendanc to che Pill; 
and in pleading of a Leaſe of the Mill, it is 3 without mentioning of = 

thing 


3E. 3. f. 3. 
he. a 


19 L. 2. Fitz. 
tit. &c. 


17 E. 3. ſol. 
66. iy - 
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8 Eliz. Dyer, 
fol, 248. &c. 


n ming een . ns 


thing in the Leaſe, of the Suit Anorher Exception, becauſe in pleading by the 


Plaintiff it is ſec foxth, that che Defendant, being an Inhabitant and a Reſianc, 
within the laid Manoz had erected a Pill, but doth not ſhew the time when this 


7 


Mill was erected, pet this pleading here is good, without any ſuch pꝛecile ſhewing 


of the time of the eveating af wis Mill, it ſhall by; caþtu. by ind ndment that he 
hath erected a Mill, and ſo done contratp to the cuſtom; and to this purpoſe there 
was a caſe, Mich. 43. & 44. Eliz,, 7 5 one Fi_gnplon was Jndicced foz the pub» 
liſhing of a fozged Bond (Sciens) th ame to de-tbzged, adjudged this (Sciens) to 
be referred to the time of the publication of this Bond, when no time was ſhewed 
when be had knowledge of the fozging of it; ſo here in this caſe it ſhall be intended, 
that he was an Inhabitaut within ce Panoz, at the time of his erecting of this 
Will, per quod; the Plaintiff, amiſit ſectam, unde actio, &c. 8 Eliz. Dyer, ful. 
248. and Coke 4 pars, fol, 89. Lutterels Caſe: AnAction upon the coſe bꝛaught 
fo2 tutning of a Mater coutſt, ad damoum of the Plaintiff: Sohere in this pzin» 
cipal caſe, the ÞPlaiutif is well entituled to this Action againſt the defendant, fot his 
damage ſuſtained, & the loſs of ſuit to his Mill, by this new Pill erected:by the Oe- 
fendant, concrarp to the cuſtom, here the pleading good, and ſo-the'Plainciff ought 
to have his Judgement, Coke chief Iuftice. . Thts is a very Nrong caſe; this 
is a good cuſtom, the Exceptious taken are of xo fozce, and have been well an- 
ſwered, as co the lying of this it, De ſecta ad molendinum, this lies not al- 
ways between Lozd and Tenant, bat where there is a Tenure where there is no 
Tenure, chere it lies bp cuſtom, and you cannot tmagine the realonof a cuſtom, the 


tuſtom of Borough Engliſh and Gavelkinde, are uo teaſonable cuſtums, the rea- 


82. 3. fol. 35. 
and 3 E. 3. fol. 
3. 6 E. 3, 


ont the whole Manoꝛ. Croke Juſtice agreed herein, that here is a good cuſtom as 


fon to be ſhewed ol the begianing of them is impoſstble; Sir George Farmours 
Caſe, remembꝛed the cuſtom fo: Torceſter common Bake - houſe fo2 the whole 
Town; in Lancaſhire, by cuſtem, upon the death of Tenant at Mill, and fo2 
pears : Heriots to be paid, good by cuſtom, and ſo the cuſtom here being laid to 
be, that every Juhabitant to grinde at his Mill, this a good cuſtom, 8 E. 3. f. 37. 


& 3 E. 3. fol. 3. adjudged ſo iu pott, in che cafe of a Fould, liberam faldam, and 


with this agrees 6 E. 3. whcre the rule is, that a cuſtom map be extended thzough- 


ie is laid, and the pleading good: M a man hath a common Ferry, and pꝛeſcribea 
to have obelum fo} every Footman paſsing over, and denarium fo2 every Poſes 
mon, and that none ſhall paſs but over this Ferrp, this is a good peſcription, as 
it hath been ad judged here in this Court. Dodderidge. Quit co a Pill, may be 


dy reaſon of Tenuce oz Service, and alſo the ſame map be by Cuſtom, and then 


it may well be among Strangers, and fo this cuſlomhere is good and reaſonable, 
and the pleading good, and the Exceptions well anſwered. Haughton. The cu- 
ſtem here is good; the party here charged, hath allo a benefit by this, and the rule 
of Law is, and as Littleron hath it, Lex plus laudatur, quando ratione proba- 
tur, and ſo it all be alſo of a cuſtem, here the party hath his Ceurment, he hath be» 


- nefit by this, and this cuſtom bs reaſonable, as well upon a Tenant, as on a 


Ee. 


Stranger. Dodderidge. In the Regiſter of Tits, in the Wits of Treſpaſs, 


there the cuſtom of Beverly is put, being chat none to exect a Dp-honſe, without 


the aſſent of the Lo2v of the Pano2 ; this a good cuſtom, and a good Pjeſideut 
there. Coke chief Tuſtice. the nit de ſecta, ad molendinum, is a Init of 
right in its nature, in which datcel may be joyntd; if no reaſon can be given, fo2 
the beginning of this, oꝛof am other Cuſtom, pet non ſequitur, this Cuſtom to 
be fot this cauſeunreaſonable, and againſt reaſpn in the beginning of it, ko; thac 
fo: fome things no reaſon can be given; and as the Rule is, Qui rationem in 
omnibus quærit, rationem deftrait: Mzits there are in the Regiſter, foz the per- 
fozmance of others, and ſuch like Cuſtoms as this here is: The Court all clear 
df opinion, that this Cuſlom here is good, and well pleaded, and fo by the Rule 
of the Court, Judgement was given foz the Plaintiff. 


Nota, 
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Nota, Jn a Hꝛohibition pzaped to tap Pꝛoceedings in the Court ot Regueſtg. Nota. Touch- 
Coke chief Iuſtice. It is to be oblerved foz a general Rule and Maxime of ing Prohibi» 
Law, that if any Court of equity do intermeddle with matters that are pꝛoperly _ canthe 
at the Common Law, and which concerns matter of Free- hold, they are then to — COR 
be pꝛohibited; the reaſon of this is, becauſe they dꝛam the matter there, ad alind ; 
examen, and this put in arhitrio, boni viri, and there Rules and Judgements are 
as binding as the Laws of the Medes and Perſians, not to be altered, and upon 
whicy no Mit of Erroz noz Attaint lyeth ; and this is the true reaſon, why they, 
in ſuch cales ought to be pꝛobibited, befoze their Judgements given, by the Com- 
mon Law, all matters are fo be decided, either by twelve men by a Jury, oz by 
twelve Judges; in the Exchequer Chamber, if a Jurp do erre in their verdict, 
being given, - afterwards che party is not without his legal remedp, foz an Atcainc 
lieth againſt chem fo his remedy; and if the Judges do erre in their Judgements, 
fox the parties remedy, a Tit ot erroz lieth; and ſo the party is not without his 
legal remedy ; but after a Judgement oz Decree given in a Court of Equity, if 
erronious, no remedy hath the party agaiuſt whom che ſame is given, foz no Exc 
02 Attaint lyech in ſuch a cale. | 


VVillien Hetley Plaintiff againſt Sir John 
Boyer, Sir Anthony Mildmay, Mat- 
thews, Robinſon, & All. 
. Defendants. 


Commiſſion- 4 


being committed by Sir lohn Boyer, Sir Anthony Mildmay, and others Cn en-! 
the Contilsiouers of Sewers in the Wl e Northampton, upon the Statute 1 
of 23 H. 8. cap. 5. giving them power to do, as in che Statute is expꝛeſſed : The power, 
caſe appeared to the court to be this, The commilgioners of Dewers in the county 
of Northampton, did aſſeſs a Fine upon the Uille de D. and did appoint this Fine 
to be levyed of che cattel of William Hetley, and William Carryer, and ano- 
ther, to take his cattel, and to ſell them fo} the Fine, which they ſo did accozding⸗ 
lp: upon this, Hetley b2zought bis Action here in this conre , and had 
Judgement againſt them; upon this Herley was called befoze the commilsioners, 
and by them queſtioned oy this, and by chem urged toreleale the Actions he had as 
gainſt them, (5. Againſt Carryer, and the other who took his cattel; and fo2 his 
refuſing ſo to do, ſuppoſing che lame to be unjult, they committev him to the Goal 
of Peterborough, and their commitment of him tothe Goaler was, To take the 
boby of Williani Hetley, and him there to keep, without Bail 63 Dainpzize, till be 
ſhould heir further from them, of ſome onder to be taken fog his Delivery; upon 
this the court was mo ved fot his diſcharge, and foz an Attachment againſt the com⸗ 
milstoners. Coke chief Iuſtice. Touching the wonds ok the Statute, which 
gives them power to act in ſome things accozding to their dilcretions ; this is tobe 
Legalis diſcretio, & diſcretio eſt ſcire per leges quid eſt juſtum: In this caſe 
here, the commitſgioners of Sewers have tommitted Hetley, until he releaſe 
a Javgement, which be hath in this court, againſt one Carryer, and another, fox 
the ua juſt taking of his cattel ; foz this _ and illegal commicment of _ 

| Bb 2 


Nes, The court was moved foz the diſcharge of William Herley out of pyiſon, Touching the 


» 
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Term Paſch. 
12. Jac. B. R. 
this matter 
moved again. 


. 3. I 


Sir John Bew- 
yer. 200. |. 
Fine, 


will, butt they are to follow and purſite, their birectio 


we will grant an Attachment againſt all the Commilsioners, and ſc good fines on 
all their heads, fo2 this their impiſoning of Hetley, till he releaſe his Actions, 
which he bath in this Court againũ others, foz unjuſt taking of his cattell, vp their 
command, this matter veing inaudicom, and not to be ſuffeted to go without exem- 
plary puniſdment, and there toꝛt bythe Rule of the Court An Attachment wos a- 
warded ageinſt all che Cemmiſsioners ot Sewers, retomnable the next terme, foz 
that this is not ſufferavie,fo2 them, thus tu impꝛiſon oue ot the Rings free Subjects 
in ſuch an un juſt way, ann manner. Alter wards, Term: Paſch. 12. Jac. B. R. this 
matter was moved again, and ſome of the Commillioners pꝛeſent in Caurt, and bþ 
the Court demande d, what anſwer they could make to this Act of thetrs, and 
how thep could juſtifp the ſame. Coke, che Actions were depending here 
in this Court, and ſuch c<ings as the Tommiſſioners doe, as appertain- 
ing fo their Commiſgioa, this is by authozitte , derived, and given unto 
them by Act of Parlament, aud where in the Act of Parliament“, theſe 
wo2dg are (S) where ſome matters, intheir pꝛoceedings, are left to ther biſ-reti: 
ons. s to this, the true expoſition of theſe wozds in the Statute (S) left to their 
diſcrecions ) that is ſana, & legalis diſcretio, and this is diſcernere per legem, 
quid eſt juſtum, and this is, and ought to be: acco!ditig to the Law. 
This which is here done, by the Eommiſstoners, is a very great of- 
fence (S) after a Judgement given here in this Court, foz the pꝛocuring of it, 
and fo; refuling to releas it, fo this, to commit a free⸗bozu ſubject to pꝛilon, and 
there to continue Without bayle; c2 mainpriſeʒ thts ia q very great offence , and of a 
bigh nature, and fo} this; Sir John Boyer, one of ibe Committe toner, being pꝛeſent 
in Court, is to be committed, and to have a Fine impoſed upon him, foz the 
ſame. Croke Juſtice, as to the wozds of the Statute, (left co their diſcretion ) 
this ought to be ſana diſcretio, apd e en e, . i quid eſt juſtum, 
other wile it is indiſcretio, J agret in che cenſijr“, that he is to be committed, 
and fined fo} this great offence., Dodderidge have here medled with a matter, 
that was merely collaterall. If a fine be by chem impoſed upon a Townſhip of 5.1. 
and foz malice, the cattell of this party,onely taken, and of no others; this appears 
fo be malice apparant, the whole town amerced, aud one man to be onelp puniſhed, 
be might very well have his remedy fozthis at the Common Law, and no greater 
durelle could there be then this was, ann fz this J do agree in optitivtr, char · he 
is to be fined, and impyrſoned , umill he hath pald the fine. Haugbron agreed 
derem. Che Warrane by them med, ts a virect oppoſicſon, unto the order, and 
Judgement of thts Court, forte Bing this he is to be fined, aun 1thp}iſongo, 


hath an Futeteft in. Coke. The Coin 
miſſton of Sewers is as neccſſary as np be, but pet hoComntiſſion is 1107 abüleb 
then this is; ko; they vo pꝛetend che good of the Common weatth, biic da intend 
c<etr oton pꝛoper good. As to their taxes, mn this the do mildetneatte temſeldes, 
fo they cannot care a whote rownfhip , but onely partitular perſung, ug it was ic- 
tower in aCafe in Cambridgeſhire. & E. 3. the recd{v bt this cax,rvytry' don, they 
are to tar, and rate every man by a pꝛoppꝛttongbe rites they cane. vv ha they 
| te, the tix hp de Sratiite , they habe. 
not an abſolute power, duc they are bounded, and ate td pwreed, actoWitiurto the 
rules of Law, (thts being contrary to the common opinton, that they may vo what 
they well,) vp the Rule of rhe Court, Sit John Bowyer was fined 85.1 tod dis 
ixnozauce, other wiſe fo? this ſo great an offence,he veletvey to habe been une 500.1. 
and to de impyiſoned, tilt he pay his fine. : N 55 Eo 


Nota, Cbat at another time, tbis matter was moved again, Mathews Abd Robin- 
ſon, tod other of the Commiſstoners bying pyeſent in C durt. Coke chief Jult: be. 
manved of them, whether they might tar and tate whole cowdlhips,02 not; they an- 
ſwered, char as thep-concetved, they might ſo do. Coke. Nou t. not ſp bi but this 
is to be vone leveratty (S) every man, everp inhabfcanc,byHinſelf, aus this pꝛopoꝛ- 

tionablp; 


of which Fine we will adviſe,fox the 
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tionablp; and ſo it hath been adjudged; and adviſed them to view che Statute ot 
27 E. 3. cap. 1. Raſcal title, Proviſion, & Præmunire. fol. 326. placito 3. and to 27 E. 3. cap. 
obſerve the danger, which happenetb to choſe, which do ſue in anp other Court, to c. 
defeat, oz impeacy the Judgements given in the Kings Court, complaint was made 

unto Sigiſmund the Emperoz, of offences in the Clergy, the which were confeſſed, 5'2!/mund the 
and a Biſhop did then requeit him, co begin with che minorites; he anſwered him Emperor. 
again, we will begin with che majorites; lo the Sheriffe hath here returned unto 

us the minorites, but we will have the majorites alſo ; pou by your Commiſſion, 

cannot reſtraine any man from having the puvilzvdge of the Common Law. Mat- 

thews, & Robinſon pꝛeſent, confeſſed che Marrant, and that they put their hands 

untoic, 12nozancly, and theretoze pꝛaped che favour of the Court. Dodderidge 

Iuſtice, we may conſider this in your fines - you have here pꝛoceeded againſt the 

Law; koz the ſtatute is, that every man ſhall be particularly aſſeſſed, and pou can- 

not do this upon whole Towneſhips; fo2 then you map charge one man with the 

whole fine, as here pou have done. Coke, the aſſeſſment ought to be ſeverally up- 

on all; and ſo it is ad judged in Rokes caſe, 5 pars. fol. 99. & 100.Dodderidge. Iu- Coe. s. pars f. 
ſtitia non novit patrem, nec matrem, nec ſororem, ſolam veritatem inſpicit ju- 99- & 199. - 
ſtitia; theſe which ate pzcſent, are to be commiited. Curia, as fo2 thcir fines, we * cate. 
will be adviſed of them. 


— — 


Nota, That Sir Anthony Mildmay one of the Commiſſioners, abſented him⸗ 
ſelk upon pꝛetended ſickneſſe, Coke, In 37 H. 6. a Precipe quod reddat was bꝛought 
againſt one. Judgement given againſt him by default, ſicknelle will not excuſe 
him, ſo here, this ſhall not excuſe Sir Anthony Mildmay, but if he will not come 
into Court, an Judiccment ſhall be drawn againſt him, upon the Statute of 27 E.z. 57 © 
capite 1. fox that this is an offence without P2elident , fo the Commiſſioners to |. _ _ 
commit one to Bꝛilon, without Baile, oz maiupziſe, untill he do releaſe a Judge ,* © *' 5 
ment given kor him in this Court, the whole Court agreed in this. 
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TERMIN. PASC H. 
12. fc. 7} 


Hill Plaintiff, againſt Hanks 
Defendant. 


Entred Paſch. 11. Fac. B. R. 
Rott. 143 


— N an Action upon the caſe, koꝛ a Ttober and converſion of An Action 
8 Ibis Goods, of ſuch a quantity of cozn ; the Defendang upon the caſe 


pleads, and jultiſies che taking, at ſuch a place (S.) at 1 


4. Liechfield, as Bell- man there by the cuſcom, to take out of gon. 
LE ) | every bag holding a buſhel, and no moze, a pint, and if it 
bold mode, then a quart; and ſhews that he was choſen 
E 1 Bell-man, and tempore quo he did take the ſame, as by 
N 4 4 the cuſtom it belonged to him ſo to do, and lays the taking 
* * in one place, by the Cuſcom, and the converſiou in another 
place, and ſo juſtifies, upon this Plea che Plaintuf demurs fu Law: It was ur- 
ged fo} the Plaintiff by Weſton and Davenport, that the Plea was not good - 
The quel:tons are thzxceE. Two touching the fozm of che Plea. And che 
third, Touching the validity of the cuſcom, as it is pleaded. 1. The Plainciffde- 
clares upon a Trover and converſion of his goovs, at ſuch a place the Defendanc 
jaſifies the taking as Bell-man ; his Plea here, is no moze then the general Jſſue, 
and this appears by 9 H. 6. fol. 11. a. in Treſpaſs, fox bzeaking bis Cloſe, and 9 H. s. f. 11 
carrping away of twenty Load of Timber ; the Dekendant, as co the bzeaking of 


— 


the Cloſe, pleaved, that the Plaintiff leaſed che ſame to him at will, by fozce of 


which he entred; and as to the carrying away of the twenty load of Timber, he 
pleads that one A. was ſeiſed of the twenty load of Timber, and of the Cloe, 


made B. his Erecuto?, and dyed; aud that B. div give him che twenty load of Tim 
ber, and takes a Traverſe, abſque hoc, that he did take away any of che Plaio- 
tiffs Timber; this there adjudged to be no moze then the General Aue, and with 


this agrees, 22 H. 6.fol. 36, and 33 H. 6. fol. 56. Second point, That he 22 H. C. f. 36. 
ought here to have traverſe the place of the taking, it appears bpx 9 H. 6. fol. 48. 3 * - 5 6, - 


that tranſito2y matters map be laid where the party will, with this agrees 32 H. Ce. 
6. fol. 1. 8 H. 6. fol. 10; & 14 H.6-fol. 22. 3. As to the Cullom here plead. 
ed 
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ed, the ſame is not good, being againſt tbe Law. 1. In reſpece of the party who 

ought to pap this, and ſo the (ame is unreaſonable ; his Dificeis to [weep the Par- 

' ket, and to repair the Streets, andfoz this he is to have as bcfoze is expꝛeſlid, and 

this to have whether the party do ſell oz not, aud thereto; e this Cuſtom is unreaſon- 

able, and againſt the Law: Alſo in the Plea, it was urged, that the fame was good, 

this being in a Trover and Converſion, and che Defendant by his Plea encicles 

Limſelf, and ſhews, that elegerunt quendam officiarium, but doth not ſhew, that 

Old Book of (ch a one to be ſoelected, was an ancient Officer; as touching this, ſee the Old 
> og fol. 3. 00k of Entries, fol. 3. b. in tit. Action upon the Caſe, che pleading of che 
Cultoin fo2 Cranage; he pleads here, Quod debito modo electus, but doth not 

£8 - E. S. gc. (hew how, (S.) By the Batlykts and Citizens, 6 & 7 E. 6. Dyer fol. So. placit. 
: 60. Cuſtodiam parcide Stowe, wes granted uno one, wich a Fee of 31. out of 

the Rents, IAllues and Pꝛolits of the Mano; of Stowe, he ought to ſhew fo? what 

cauſe he was to have this Fee; ſo here in this Caſe, he ought to have ſhewed char 

he was to bave this ratione officii, but thts he hath not here ſo ſhewed : Jehu Webs 

Caſe, Coke 8 pars, fol. 46, 47. touching this, 8 E. 3. fol. 55, 56. there cited, 

the Caſe of the Bevel of a Pundzed, ratione inde, he here laith, pro labore ſuo, 

to have this Foz che Dekendant it was urged by Coventry, and George Croke, 

in anſwer to the ih1ee matters moved. 1. Whether this be a good Cuſtoin 02 not. 

2. CUhecher any Traverſe ought here tohave been. And 3. Whether chis Plea 

here doth amount unto a Not Guilty, oz not. 1. That this is a good Cuſtom, 

68.5 f and whether the patip ſells, oz not lells, this is not material, he is to have his duip 
e 45. 25 au Officer; and this warramed by 9 H. 6. fol. 45. in the Caſe ol Tole, good 
by ſpecial Cuſtom, although he voth not fell; and 21 H. 7. fol. 16. a. & 18 Eliz. 

Dye , fol. 352. placito 27. the Cuſtom fo2 Gꝛanage, and if che Cuſtom be gooy 

in thele Caſes, why not good here inxthts Cale now in queſtion, being of the like 

quality. 2. Touching the Travers, the Court at the firſt have over-ruled this, 

that no Travers here needs to be, ano that the Converſion is the point of che Acti- 

on, not the Trober ; here the Defendant hath well jullificd the taking, and that by 

a Cuſtomary Intereſt co himſelf derived. 3. Whether this Plea here amounts to 

che General Iſſue, oꝛ nat: As to this, the ſpecial Plea here is good, and herc 

needs no Travers to be taken: in a Trover and Converſion, it is not requiſite to 

ſhew that they were the Plaintiffs goods, at the time of the converſion ; here it is 

laid, that thep wire the plaintiffs goods, it is ſufficient foz the Defendant toconfels, 

that once there was a pzoperty in the Plaintiff; this may be reſembled to the caſe in 

5 E. 3. fol. 3. 5 E. 3. fol. 3. in a Reptevin bzought againſt one, foz ten caſt of Herrings, the 
: Defendant ſhews that they were caſt upon his Land by the Sea, and that be hatch 

fol * er, Aꝛeck, and ſo juſtifies the taking, and this ruled to be a good les, 14 Eliz. ſol. 
2 307. the Caſe of Fines : Ju an Action upon the Cale foꝛ a Hauk, the Dekfendant 
pleads, that after the Pauk was loſt, the ſame came firit to the hands of one Jeffe: 

ries, who ſold the ſame to one Rowley, who gave it to the Defendant, adjudged 

the Plea in Bar ſufficieut againſt che Plaintiff; ſo here che Detendanc conkeſſeth 

that cheſe were the goods of rhe Plaintiff, but ſbews how they came to him: As to the 

exception taken, becauſe he doth not ſhew that this was an ancient office: this he ought. 

not to ds as this Caſe is, foz the taking is not herc laid to be, ratione officii, butby 

reaſon ofthe cuſtom; the Detendant doth not claim this here ratione Officii, but 

by cuſtome. In the caſ⸗s before remembred, there the claim was ratione offi- 

cii: and therefoze it ouę ht there tobe aberred, that the lame was an antient of- 

fice, but here the Belmau is ſhewcd to be an officer, removeable at the will of the 

Citizens, and this is here alledged to ve the cuſtome of the place; and this is uot 

as an office, neither is be here a permanent officer, but as the Scavenger ; be 

doth not jultifie here as an officer, as ratione officii to have ſo much, but by rea- 

ſon of the cuſtome, he is to have it, the Defendant here hath pleaded moze then 

he needed to have done; for if he had ſaid, debito modo Electus, this pleading 

had been good, here a good iſſue might have been taken, that he was not Velman, 


ſothat here is a good plea, and Juſtification, and the Plantiff had no cauſe to de- 
| mut 
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mur; and lo judgementought to be given foꝛ the Defeudant. Coke chief Ju- 
ſtice, experience hath made this matter clear, that the taking is Local, but 
the converſion is tranſitory; clearly, and wichouc anp colour ik the cuſtome here 
be good, he may then take, and convert where he will; converſion is the point, 
and the trover is but the inducemen e to the action, he ſbeweth here, that he hath 
not converted the goods of the Plantit?; but his own proper goods, when be 
-convcps as tohimlelf a pꝛopertie, and after converts; if this cuſtome bach area- 
ſouable commencement, thts is not then to be defeated, they which do repair Brid- 
ges, and Cawſeys, map have toll by preſcription ; and ſo fox murage, and pon- 
tage, the Ring may grant by bis Letters patents, to have a charge, and impoſi- 
tion laid, but this ought ko be pro bono publico, and allo pꝛapoꝛtionable, and ſo 
is 3. E. 3. if fo murage, 02 pontage to have an impoſition, aſſeſſed upon the ſub- 3. E. 5. 
jects, becauſe they have the benefic of it; and in pleading of it the beſt way is to | 
ſap ſo, Conſuetudo ville ; and not to lap this by way of pꝛeſcription, but by way 
of cuſtome, the office of a Belman is removeable, iy 27. liber aſſi ſar; if one col: 
lect monep, foz a tax of a town, he is to be indicted, ko; not imploping of it co 
the publick uſe, ſo here in this cale, if he gathers this, and doth not perfoꝛm 
with it, what he ought to do, on his part, he ought to be indicted fo2 it, and this 
is very clear, and ſo it is in the caſe of all treaſurers of Counties; if they do not 
perfozm the truſt in them repoſed, but do miſimploy what they have ſo received, 
they are fo2 this to be indicted at th2 Kings ſuit. At this time, the couzt did in⸗ 
cline, that the cuſtome as it is here alleged is good, upon the book of 21. H. 7. 21. fl.). o. 16 
fo. 16. the cuſlome fo2 the Maio and commonaltp of Glouceſter to have toll, ok 

every Boat which paſleth the river that runs by the town; a good cuſtome ; Coke, 

- the con verſion here is the point of the action, Curia, we will be better adviſed of 

this caſe, befoze we give ouz poſitive Judgements herein, Coke chief Juſtice, 

we have now but bzoken the caſe, but by this, we have almoſt bzoken che back of 

it; ar d as touching tolls there is a remarkable note in Statham abridgement title 

Tolle piacito ultimo. Molendinarius de Matlock, tollavit bis, eo quod ipſe au- 

divit Rectorem de eadem villa dicere, in dominica Ramis Palmarum, Tolle, 

Tolle, this Matlock is in the Countie of Darby; and ſo wichout ſaping any moze 

in th s caſe, at this time, the ſame was adjourned, till the next term, to hear the 

opiat n of the Jar ges herein. Afterwards (S.) Termino Trinit. 13. Jac. B. R. the Term 

court was movedagain fo} their Judgement herein. Coke. The arguments of Trin. 1, 14. 
Juoces was firlt inſtituted fo a three-fold reaſon, the firſt, foz ſatisfaction, the B. f. &c. 
ſecond, foz inſtruction, and the third fox pacification. Firſt, koz ſatisfaction, and Threereaſons 
this in a double manner. Firſt, fo2 ſatisfaction to the Counſel in the cauſe ; aud for the bw 
ſecondlp, to give ſatisfaction co the clyents, hearing the reafon of the Judges judges. 
inducing them, to their opinions. Secondly, foz inſtruction, and this alſo in a 

double manner. Firſt, this ſerves foz inſtruction, to the Judges themſelbes, 

they being bp this, put in remembrance, of their books: and ſecondly, foz the in- 

ſtruction of Students, ſuch arguments, being to them as commentarics, upon, 

and of divers Statutes, and book caſes, Thirdly, fo? paciſication, and this in a 

very great manner; koꝛ by thele Arguments at large, doubts are upon good nd 

mature deliberation determined, and ſuits ended, and ſo by theſe arguments the 

certainty of the Law, well known, and cercatnty in all things, ts the Mother of re- 

poſe ; and theſe are the thzee caules of ſolemn Arguments by the Judges: As to 

the Caſe here now in queſtion, here is a cuſtom alledged, and this with a conſidera⸗ 

tion, (S.) The Bell man to look unto the ſweeping and the paving of the Streets, 

and foꝛ this his ſs doing, he claims to ba ve of every Bag of Coy, ik it contains 

a Buſhel, then to have a pint, and ik moze, then a quart, and this he claims to 

have by the Cuſtom there uſed: As to the Body of this Cuſtom, it is a very plain 

caſe, that this Cuſtomhere is a good Cuſfom, and the Plaintiff here by his : 
Demurrer hath confelled che tuſtome, and this is alſo here laid, to be ſo uſed, time |, Elz. 2. 


out of mind, the caſe in 18 Eliz. Dyer. fol. 3 52, the Cuſtome for Granage in Row Dyer fo. 352. 
| Ce on, 


27. Asſiſar. 
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don, claimes ts have the twentieth part. Liechfield the Sixtieth part, and whether 
ſell oz not ſell; without all que ſtion, this is good, by the cuſtome ; the great matter 
here in this caſe is, whether the plea ofthe Dekendant amounts unto the general! 
iſſue of Nonculp. oꝛ not, clearly the Platatiff ought to havethe pꝛoperty, when the 
converſion is laid to be, and it is a plaine cale, that the pzoperty voth remaine, noe: 
withſtanding the Trover , the words tn the Action, upou the cale fo2 a Tro: 
ver, are, & ipſe ſciens bona & catalla, to be the Plaintiffs, in uſum ſuum 
proprium convertit, & diſpoſuit; tbis is the point, and chis Cale here 
varyes from the caſes which we have ad judged here befoze; the queſtion in Law 
here is, whether this Cuſtome here pleoded, be good, oz not; the Jurozs will few 
very little favour to theſe cuſtomes fox tolles; but the Nule is, ad quæſtionem fa- 


Ri non reſpondebit juriſperitus, ad quæſtionem juris, non jurarores ; this was 


Shuttleworths caſe, a Woman betug polleſſed of cercaine goods, loſt them, afcer- 


71... 


wards the tooke Shuttle worth to husband, who with ibis Wife, bꝛought a Trover, 
aus converſion fo theſe goods; upon this Declaration , the Defendanc demurrcy 
in law, the pꝛoperty which the wife fozmerly had, by her taking of Shuttleworth 
to husband, was now v: ted in him by the Law, and then be could not joyn his 
TTife with him in the Action, and foꝛ this cauſe it was ad judged agatalſt Shuttle 
worth the Plaintiffe, who was a great Lawper,zoyned bis TThfe with him, in the 
action, which he ought not to have done; and the Declaration being bzcught unto 
him (in other names) fo2 his adviſe therein, he himielf drew the demurrer co the 
Declar ition, becaule he joyned his Tlife with him, in the Declaration, there is a 
Pꝛoverbiall ſpeech, From the Devill, the Dutchy, and Dunnington fee, J pray 
thee good Lozd, deliver me ( Dunnington fee) where many extoztions were uſcp, 
Jam verpclee- of op nion, that the cuſtome here is good, and it is allo the moze rea- 
ſonable, becauſe it is here in his plea expꝛeſſed, that he had paved the Streets, and ik 
the cuſtom be good, then the taking is good, and if the taking here be good, then by 
this the pꝛoper ty is in him, and not in the Plaintiff, and ſono Trover to be bzought 
by hun. Dodderidge, the Cuſtome here is good, the pꝛoperty is not altered by the 
taking, and this was one Martins caſe here, the opinion of Popham chief Juſtice, 
and ol (he Court, where one took a load of Pap, of anothers, and mingled the ſame 
with his own May, and the Court inclined, that he might cake as much again pre- 
ſeutly. Croke & Haughton Tuſtices, ſo was there another caſe here, one did cake 
the cone of another, and mingled the lame with his own cozn ; the other map pꝛe⸗ 
ſcucly take his own con ag ain, becaule this was ſo done, of his own wrong, and it 
was pleaded, thathe cook molt of his own cozn again. Coke, J do ſomewhat 
doubt of this caſe, fo) he cannot take his cozn in Withernam, and he cannot do 
wꝛong, becaule the other hath done wzong. As to the exceptions taken to the plea 
in harre. 1. Becauſe it is not ſhewed, that they were ſeiſed in fee of the Panuoz, 
at the time of the election; as to ibis, the ſame is ſhewed, very apparantly, foz it is 
we wed that they their pꝛedectſſozs, and all choſe, whole effate they babe in the Man⸗ 
noꝛ, have uſcd to elect, this is good, and ſnificient. Dodderidge, In 7. H. 7. fol. 
2. an Action of treſpaſle bzoucht, foz cutting down , and carrying away of certain 
trees; the Defendant pleads, that long time befoze, &c. I. S. was ſeiſed of the 
place where, and of this enfesffed the Plaintiffe, co the ule of one Alice, by foꝛce 
whereof Alice was ſciſed , and did give the trees to the Defendanc , by fozce of 
which gifc , he did cut down the trees, and carried them away. It is there laid, 
that though he ſhews, that the Plaintiffe was once leiſed, to the ule of Alice; this 
ſhall not be intended ſo till to continue, unleſſe it be ſo ſhewed ; and therefoze, it is 
there held by the Court, that he ought to ſap, that at the time of the gift, the Plain: 
tiffe was ſeiſed to the uſe of Alice, and ſoit is there held, chat if one alledges a feoff- 
ment, he is to ſap,that the feoffer was ſeiſed , at the time of the feoffmenc, and ſo of 
a grant of a reverſion, that he had this, at the time of the grant, aud ſo in the 


- pleading ok an Attoznment, that he was tenant at the time of the Attoꝛument, and ſo 


of a grant of goods, that he had them at the time of the grant Coke, A Bar, A ic 
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be good to a common intent, this is ſullictent, to ſap here, that this is not an ancient 
Dffice, whereas tt is laid, that now, and befoꝛe the treſpaſſe; they, their Þ3evecc(- 
lozs, aud all thoſe, whole eftace they have, have uſcv to elect ſuch an Dfficer, this ix 
very apparantly good, (by the laid, — aud duelp elected; this is matter ſufficient 
to ſhew unto us, that he was thus elected by cht Bailiffs, and it is laid in facto, that 
he was Bel; man, elected, per prædictos Ballivos, & cives, this is clearly good, and it 
had been like wiſe good, 1f ge bad laid, that he was Bell · n. an fox the time being, ce: 
neraliy, this th? Cuſtome; and he needs not to chew, how he was elected, ſs iu 
rale of an Aubot, oꝛ a Biſhop, not to ſhew how elected; but hereic is, chat he was 
elected, per prædictos ballivos, & cives, and this makes the matter ot his election, 
to be very clecre, here this is laid, and no moze, then the Cuſtame doch allow of: 
the Plainciffe here might have traverſed, abſque hoc, that he was Bell · man, but 
the Plainciffe, by his de murrer here, hach conteſſed, and agreed ſo much, that he was 
Bell man at the ume of the taking. In a Barre, a common intent is good, in De- 
claratione, there onght to be a certain common intent. Eſtoppells are co be certain 


to every intent; here he was a Bell · man elected, per prædictos Ballivos, this Bar 


here is good and lufũcient. e all agree in this, the Batre to be no moꝛe then a 
Non culp. it reſts here, upon the taking, if the cuffom be good; but che Councrev 
Juro2s mill uot finoc foꝛ che Cuſtome. Croke, the poiut ano queſtion here is, whe⸗ 
ther this cullom here laid, be good, oꝛ not? whether there be any falſitie in the plea, 
ik ſo, then the beſt way had been, to travers this, but ik it be inſufũcient, in the 
point of pleaduig, then to demurre upon it; hete the cuſtome , as it ts laid, is good, 
and here is allo quid pro quo, ſo by this the fame is reaſonable, the Lay gents. 
have no knowledge of this; here the Plaintiffe had no cauſe to demurre, but by 


this he hath conkelled all, and ſo Judgement ought to be given ag ainſt him. Dod- 


e idge. 3. Exceptions have been taken to the Bar. 1. #62 not alledging, that they 
were leiſed of the ſaid M ma, àt the time vfithe Election, if not, then they had 
no power, to make the Election, and ſo the plea not good, the Plea in Barre here is 
good, this not withſtandiag, it is here ſhemed, that they were ſeiled in fee of the 
laid Panoz, and that thep, and all their Pꝛedeceſloꝛs habe uſed ta elect, and they be» 
ing ſo ſeiled, tempore quo, the pleading here is good, fo2 when once he allee ges 
ſeilin in chem ok an eſtate of inheritance, bythe intendmeuc of Law, this ſhall be 
ſaid, (till to have continuantce, it che coutrary be not ſhemed, by the other ſide, to this 
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purpolſe is 7 r. 7. fol. 3. but here the Dafend ant hath alleged ſuffictent ſeiſin, both 7 H. 7. fol. 3. 


befoze, and akter the election, and ſo che lea is good, &c. exception, that che ele⸗ 
ttion here is not weil picaded, the pleading is quod debito modo electus, this is 
well. pleaded; foꝛ that debito modo electus, his goeth not onely to the form of the 
election, but alſo to the power of the Electoꝛs, which power they could not have, 
if they were nat feiſed of the Manoꝛ, at the time of the election; and this matter 
will bꝛing the election it (elf into queſtion ;, here it is in caſe of a Barre, and if the 
ſame be good to a common intent, this is lułlicient, here they have a fee - ſimple by 
intendment, & debito modo electus, goeth to the power of the Electoꝛs, and ſo 
good, as to the other matter, becauſe he doth not lay, that he took it, ratione offi - 
Cit, but it is ſaid, that he took the ſame, ratione inde, and this is good, as to the laſt 
exception, it is very plain, that he hath a pꝛopertp, in the coꝛn by him thus taken, he 
map well then convert the lame, and he hath here a pꝛopertp, if the taking be lamfull, 
and if the cuſtom here be good, then is the taking lawlall, and the couverſion juftifp- 
able, and fo in this caſe, here is a good Barre pleaded, the Cuſtom good, and the 
taking, and converſion juſtifyable, and Judgement to be given agatuſt the Plaintitf. 
Haughton, th? barre here is good, though be doth not ſay, it was antiqua villa, 
if ſv uſed, this exception not materiall, foꝛ it cannot be time out ot mind lo uſed, un⸗ 
leſſe that the Town had been of ſo long continuante here, if ſo uſed time out of 
mind, to have a Bell- man elected, be needs not to ſhew, the manner how, as the 
manner of the Conlecration of a Biſhop, needs not to be ſhewed, but concurrenti- 


bus his, & debito modo, this is good, and ſufficient, and he needs not to ſhew the 
Ee manner 
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manner and Circumſtances of the election, as to the point of ſeiſin, he bath ſhewed 
this very plainly, & ſuffictentlp;this is very well alledged;the moſt material excep- 
tion is, becauſe chat he doth not ſhew here the taking to be ratione officii , he ha- 
ving this here, as an Dfficer, but he ſhews here, that tune out ot mind, ſuch a Bell⸗ 
man hath uſed to lweep, and to pave the ſtreet; and in conſideratione inde, & pro 
labore ſuo , he was to have ſo much, and this being ſo ſhewed by him, doth a, 
mount unto as much, as if he had ſaid, he took this ratione officii, fo) of neceſſity, 
the ſame ought to be ſo taken by bim. As to the pleading alſo , be is not to plead 
Non culp. it the matter may pꝛove doubt full to the Jurp; but to plcad a ſpeciatl 
Plea ; other wiſe it is, where the matter is plain and familiar to the Jury, and well 
kunowa unto them , as to a ſeiſin, and a dying ſeiſed, here the Plea in Barte ig 
good, and the mat ter well pleaded, the Cuſtoine good, and lo Judgement to be nt- 
ven kozthe Defeadant. Coke, as to theexceptton, foz omitting (ratione officii) 
this hath been well anſwered, here when he ſheweth, the Bell. man to take ſo much, 
he ſheweth chat he was electcd Bell-man, & pro labore ſuo, took fo much, and 
not ratione officii, he is to pave, and to ſweep, and to be the Cryer; theſe are the 
titles ofthe Bell-man. As to Pyclcription , and Cuſtome , this difference is to be 
obſcrved ; a Pzelcripcion ought to ſtand upon reaſon ; but a Cuſtom tannot have 
commencement, but by Parliainent, and not by grant, as Burrough Englith and 
Gavelkinde, no reaion bt ing to maintain theſe, but onely by Act of Parliament, 
judgement AA ſo che whole Court cleare of opinion, that the Barre was good, and ſo likewiſe 
for the De · the Cuſtome here; and ſo by the Rule of the Court, Judgement was given fo2 the 


, 


lendant, &c: Defeudaut, and ls entred, quod querens Nil capiat per Billam, 


Murrey Plaintiff , againſt —— 


Defendant, 
Action upon IN au Action upon the cale fo2 ſcandalous woꝛos, upon Non culp. pleaded, a ver- 
the caſe for dict was found fo2 the Plaintiffe , It was moved fo2 the Defend ant, in Atreſt of 
words. Judgement, that the wozds are not actionable, the wozds were thele , ſpoken by 


the Dekendant co the Plaintiff (S) thou art aRnave, and baſt laid in walt to kill 

me, and thou haſt byred one Wilkinſon to kill me. Coke and Haughton, theſe 

woꝛds are not actioaable, foz here was onely an intention to doe it, inſidiator is nos 

thing; what if he had ſaid, that he had killed bim, and he is ſtill living, this had 

been nothing and as fo2 the Lady Cockeins Caſe, cited in Allens caſe, 4 pars. fol. 

The Lady 16. b. mp Lady Cockein offt red to give popſon to one, to kill che Chiloe in her bo: 

5 calc, pp, this was an odious fact, but if this caſe was now to come in queſtion, 7 ould 

i be verp well adviſed cf it; if the wozds were theſe, you have murdered 1. S. and 

Dr. Poes caſe. pet he is living , theſe wozds not actionable, and ſo was Doctor Foes caſe ; Yeu 

would have killed me, and we all over · ruled theſe wo. ds, uot to be actionable in the 

C. B. another caſe was remembzed, De let upon me to rob me, in the bigh. wap, 

and had done it, bad not wp Hozſe the better eſcaped with me. Coke & Haughe 

ton, here was an act laid to be done, and ſo fo2 this cauſe, the wozds were acttor- 

able, but otherwil it is in this pzincipall cale here, where there is no act laid to be 

done, butonely aninteut, and the purpoſe , oz intent of a man, without aup act by 

bim done, is not pu»iſhable by the Law, and ſo in this pꝛincipali cale, here being 

Judgement gnely an intent, but no act done, in purſuing thereof ; aud therefoze clearly, cheſe 

— ee „ wozdgare not actionable, and accozdingly, the Rule of the Court was, Quod que- 
| n= A rens Nil capiat per Billam. | 


Penſon 
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Penſon Plaintiff, againſt Cartwright 
Defendant. 


Na Pꝛohibition to the Court of Requeſts , moved by Whitlock, fo2 that thep 4 Prohibition 
are not there co meddle with, oz determine matters of Legacies; here a man by to the Court 
his ill in warting, did deviſea certain Legacy in monep, and he afterwards ſaid f Requeſts, 
to his Executozs, J have by mp Mill given ſuch particular L egacics, and J would 
have you toencreaſe the ſame, to ſuch a ſumme ; this in che Civill Law, is cermed 
Commiſſum fidei, and by Dir Daniel Dun, this is held a good Legacy. Coke 2 H.. fol. 16 
chief Juſtice, the Parſon de Salt Aſhes caſe, in 2 H. 4. fol, 10, a good caſe to this e oy 
purpoie; a Pohibition out of this Court there granted, this Court takes Con- 
nulance of che Pꝛoceedings in all other inferioz Courts, and will grant a Pzoht- 
bi!ton, if thex do encroach one upon another. 8 H.6. fol. 10. if an Ojdinarp will 8 H. C. fol. 10. 
ſue fo} a thing, within the Dioceſſe of another, he is to be p)ohibited by this Court, 
notwithſtanding they cannot here hold Plea al it. Dodderidge, if the Court there 2 H. 4. ſol. io. 
do erte in their decrees, we are nat here to middle with this. 2 H. 4. fol. 10. is a 
very good cafe, the Popes Legate, not to exerciſe any authoꝛit y here, there is men- 
tion made of a Duplicate. It is to be conſidered, whether oz no we map pꝛohi. 
bite them in the Court of Requeſts, fo; holding plea there, fog a Legacy. Coke, 
we may very well do this here, if they ofthis ought not to hold plea there, notwith⸗ 
ſtanding that we cannot here hold plea of it; the Ring map examine, and refozme 
their Decrees there, ſicut ferrum, acuit, fern » fic homo hominem; and we 
here may well pz: hibite other Courts, from holding of plea, of ſuch things, of which 
we here cannot hold anp plea ; and as touching this, if the County Courc,oz Court 
Baron do hold plea, of a matter, being above 40.8. we may here pꝛohibite them, 
though we cannot of this hald plea here, as to the duplicate in 2 H.4. this is onclp a 
Duplicate power, we here are to take Conuſance of all other inferioz Courts, 
Dodderidge, it is to be conſivered, whether to this Legacy, there be any remedy to 
be had in the Spirituall Court, Croke, if they will encroach upon the Juriſdiction 
of other Courts, and ſo will bp this dzaw the matter, ad aliud examen; we are here 
to cozzect this, foz that this Court here cozrects all errozs, and pꝛoceedings, in other 
inkerioꝛ Courts. Coke, if a Codicil be by wod, they in che Spirituall Court are 
to compcll tbem, to adde this unto the TAill; ik any ozdinary teme dy be to be bad, 
fox this ſpeciall kindę of Legacp, they are not then to hold any plea of it, quæſtio 
juris, to be tried by the Judges, a quæſtio facti, by the Jury, by their Judgement 
there; they will dꝛaw ihe matter, ad aliud examen. See the Statute of 4 H. 4. Statute 4. H. 
capite 23. a good Statute fo} this, the Court cleare of opinion, that nothing is there 4 cap. 23. 
to ve determined, ik by any means the ſame may be ended by the Common Law, bp Prohibition 
the rule of the Court, a Bꝛohibition was TONS * 


Nota, by Coke chief Iuſt. In caſe of Puibiledge, if one hath the Paiviledge of this 3 
tourt, he is not to be (ned in any other court, but he is only here to be ſued in Cuſto- Piieiledgel 
dia mar iſcalli, and ſo if an Attoꝛney of this court be ſued, by the book of 1H. 7. f. 13. it : 
an Atto; iey ſue by bill in B. R. the bill co abate, becauſe that no Attozney is there of 1 H.. ſol. 12 
tecoꝛd, of his attendance neceſſary, other wile it is in the C. B. foʒ there, he which is 
Actoznep of recozd, fhall have pꝛiviledge to plead by bill. But it appeares by the Recorda ne- | 
Necoꝛzds in the Tower, befoze the time of King H. 7. that Atcozneps here of this Oy 
9 * Recozd; ws ns here, was then called Clericus , our Attoz- RNs 

neys 
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neys here, are not to be ſued in any other Court and it appeares by the Roule of 
I2 H. 3. in the Tower, that in every terme, Rolls were here made of Ularrants of 
Attozneps, and it appears by 31 H. 6. that it any one be committed, by any of the 
31 H. 6. Judges of this Court, and being ſs in Cuſtod ia mariſcalli, any one may now com⸗ 
mence a ſute agatuſt hun, being thus in cuſtodia. Man Secundary infoꝛmed the 
Court, that he had examined the Reco2ds in the Tower, and that they were lo, as 
bekoze is remembzed. +; _ 


The K NG, againſt Cramlington. 


An Todi8- Beme Indicted fo2 a Reſcous, Davenport took exceptions to qualh the ſame, 
mort Bo 1. To the return of the reſcous, which ought to be as certain as a Declara- 
teſcous. tion, it wants theſe wozds, vi & armis,02 manu forti, this Tait alſo varyes from , 
all che ꝛeſidents: alſo the place where the relcous was made, ought to be expꝛeſip 
and ccrcainly ſhewed, which is not bere done, and this is not to be taken by intend- 
ment. Coke, where the Arreſt was, there was alſo the reſceus done, and this 
by intendment to beſo; and this ought not to be fo certainly laid , that the reſcous 
: was made, ibidem : alſo it is good here, without vi, & armis, in the Unt of: Re- 
Regiſter. ſcous in the Regiſter, there is vi & armis, but here tue Indictment is good without 
it. Dodderidge, this woꝛd, Re ſcuſsit, implyes this to be done with fozce;the Court 
Indictment cleare of opinion , that this Judictment of Reſcous was good, and che partie en- 
cod, ditted by the Court, was fyned foz che ſame. 


Henry Vale Plaintiffe, againſt 
Field and Wilkinſon 
Defendants. 


I an Action ok Treſpaſſe, and ejectment. bꝛought by Vale the Leſſee of Robert 
An Ejectiane Arden, tryed at the Barre by a Jury of Warwickſhire, fo? the tciall of the title 
_—_ of the ano of Parkehall, in the County of Warwick, Robert Arden being ſet! 

ed of the Manz of Parkhall made aLeafe unta Vale the Plaiutiffe, fo triall of his 
title, the Defenvants claymed under a leaſe made by Sir Robert Darcy, upon 
opening of the evidence tothe Jury, che caſe appeared to be this, that Edward 
Arden, being ſeiſed in fee, ofthe ano! of Parkhall, in conſideration of the mar⸗ 
riage of Robert Arden his ſonne, andheire apparent with the daughter of Juſtice 
- Corbet, and of 1 200. l. given and paid fo2 a marriage poztion by his Indenture, did 
Covenant to ſtand ſeiſed of the ſaid Manon, to the uſe of himſelf fo life, and afcer- 
wards to the uſe of his Wife, fo2 life, ſo long, as ſhe ſhall live ſole and unmarried, 
and afterwards to the uſe of the ſaid Robert Arden, and his TUite, and of the hcires 
of his body begotten ; alter this, the ſaiv Edward Arden was Attainted, aud his 
Lands fozfeited to the Ring; and the title of Darcy was a patentee of ihe King, 
upon the evidence, ſeverall queſitons did ariſe, che chief queſtion was, whcther the 

Land now in queſtion, and whereof che leaſe was made to the Blaintiff, was parcell, 
02 not parcell, ot the Manoꝛ of Parkhall, if not parcell, then the ſame belongs to 
Sir Robert Darcy, who hath all the other Lands, by Patent, but onely <v m—_ 


— 
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of Parkhall. Coke chief Juſtice. by the Book of 43 E. 3. if a villein be aLeaſlee,fo2 33 E. L 
the life of another, the L02d enters, it is there held, that the Lo2d ſhall not be pu⸗ 
niſbed in an Action of wal, foz wat by him done, but the Law is otherwiſe . that 
he ſhall be puniſhed, fo waſt, ſs ſhall an occupant be, as it hath been adjudged ; lo 
if tenant, pur auter vie, be attaintev,ihe King grants this to another, the Gran- 
tee (hall be puuiſhed tn waſt, and pet he comes in, in the poſt; and ſo of the Lo2d of a 
villein, and an occupant ; afterwards the Jury gave a verdict fo the Plaintiff, the 
Lellce of Arden. It was then moved foz the Defendant, in Arreſt ok Judgement, 
that the venire facias here was not well awarded. And foz this, the caſe was, the 
leale was made, apud Cudworth, of the Land lying in parochia de Cudworth præ- 
dict. the venire facias was, de Vicineto parochiæ de Cudworth. It wes urged that 
this was a mis-tryalll, and the venire facias here not well awarded, the Leaſe was 
made at Cud worth, this to be tried by a venire facias of the ſame Partſh , which 
lies in Cud worth onely. It was anſwered, that here is ns miſ:trpall, but the veni⸗ 
re facias here was well awarded. ( prædicta) here is ſuch an averment, as that of 
necelſitp, it mult be ſo taken, that Cud worth the town, and Cud worth the par iſh ts 
all one, and if ſo, then be the venire facias of the onc, oz of the other, it ſhall be good; 
but the Pariſh be ok a larger continent then the town; then otherwiſe it will be. Iich. 43.44. 
Mich 43 & 44. Eliz. B R. between Wright and Whittington. In an Ejectione Eliz. B. K. Oc 
firme, the leaſe there, whe:eupon the Trpall was had, was made apud Abington, 

of Land lying in Burgo de Abington prædict. the venire facias was, de vicineto 
burgi, de Abington predic. and this trpall affirmed here to be good, and the ye- 

nire facias to be well awarded, fo2 (predict. makes this, by intendment of Lab, to 

be all one. Another like caſe there was here a leaſe made of a houſe called Dogetts, 
and ot Land at Denham, in parochia de Denham præ dict. the venire facias was, The caſc of 
de Denham,erro2 bꝛought, and aſſigned fo; cris2, becauſe the venire facias was Penham. 
not De parochia de Denham; but reſslved, that Denham ,& parochia de Den- 
ham prædict. the [ame is all one by intendment of Law, and good the one wap 02 

the other. Denham, there the Town, and ſo here, Coke, the prædict. here makes 

this all one, Cudworth the Town, and Cudworth the JPariſh , in the Declara⸗ 

tion here, it is not in paroch ia, generally but with a predict. the venice facias 

here De parochia gencrallp is good. At another time, this matter was ma ved a- 

gain. Coke, miſera ſervitus ubi jus eſt ſer vum, there is no mis tryall here, but the 
venire facias was well awarded, and no Judgement befoze giben will any wapes 

croſle this; a Cale there was in the C. B. a man was bound to pay ſo much money, 

in the South pozch of che Pariſh Church ok D. he pleads papmennt of this in 

the Sonth pozch, of the Pariſh Church ok D. and doth not lay in the Pariſh of 

P. but of D. przdid, the venire facias was De parochia Eccleſiæ parochialisde 

D. if a town be laid to be in a Pariſh, there the venire facias to be of the Town, 

not of the Pariſh, this is a ſure marime to be oblerved, that the venire facias is al» 
waycs to be, from that place, which is moſt certain, and a town is moꝛe certain then 

a }2ariſh, which map contain divers Towns. A Precipe quod reddat, de manerio 

de Dale, the venire facias ſhall be de Dale, becauſe a Panoz map extend it ſelt᷑ 
further, and to generall, it ſhall be drawn here to a moe particular place in Cud⸗ 
worth, which is to be intended the Town, the whole Court, agreed hercin, and 

that it is not here to be intended as it was odjected that there were moze (owns in 

this Parish, unleſſe che lame be lo ſhewed to be by the other ſide, and we are here 

to judge npon the recoꝛd, which pzoves the Town and the Pariſh co be one, and 

this is alſo after a verdict. Coke, J have viewed all the ]zelidents, and none of 

them doth impugne this, and moze Towns ſhall not be intended; and tf che venire 

facias here was of the town, o2 Pariſh, this good both wapes. Dodderidge, it no 

other Town be in the Pariſh, then both of them are of one , and the ſame extent. 
Croke Juſtice: if by any thing it appeares to us, that there were divers Towns, 

this would then be materiall, but no ſuch matter here appeares; here was 

no mif-tryall , but the venire facias was well awarded. Haughton, the. 

| | venire 
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venice facias here was well awarded, upon the reaſon bifoze alledged, of che 
prædict. which is a ſpeciall averrment, that there was but one Town in the Pariſh, 
and in common ſpeech, it ſhall as well be called a Pariſh, where there is but one 
town in it, as where there are divers Towns within the lame. Dodderidge, the 
cale befoze remembzed doth much differ trom this caſe now in queſtion , there the 
Town was of one name, and the Pariſh of another, but here both of them are of one 
and che ſame name wich a prædict. and theretoze to be intended to be of one and 
the ſame ex tene, the Manoz of Dale in Dale, the venire facias is to be de Dale, 


Coke. It hath been laid, that che Pariſh here is moze ſpacious then the Town, 


Judgement 
for the Plain- 


riff. 


An Action 
upon the caſe 
for Records. 


Judgement 
given for the 
Plaintifl. 


In a Prohibi - 
tiou to the 
Prerogative 
Court. 


it be a ill, oz no Mill; fo? it is ſuppoſed to be the Mill of Edward Egerton, to 


if it were lo, then the venire facias was not well awarded, but it doth not appear 
unto us to be ſo, by the recoꝛd upon which we are to ground, and give aur Judge- 
ments; ſo the whole Court agreed cleerlp in this, that here was no mil · tryall, but 


the venire fscias was well awarded, and ſo by the rule of the Court, Judgement 


was entred foz the Plaint iffe, but execution to ſtap, till the next terme, becauſe the 
ground was ſown with coꝛn, and having a Decree, and long poſſeſſion, thereloze he 
to have the cozu , and ſo Ex etution to ſtap, onelp fo2 the Coane , Gill the next 
Term. . 


Selby Plaintiff againſt Carryer 
Defendant. 


the Plaintiff, and upon Non culp. pleaded, a berdict was given fo; che Plainciff, 

Hen. Finch, f; the Defendanc,movedthe Court in Arreſt of Judgement, chat 
the wozds were not Actionable. The wozds were thele(S)that the Plainciff was a 
Bankrupt Knave, Coke, cleetly theſe wozds are ſcandalous, and well Actionable, 
foꝛ here are two nownes ; and ſo if the wozds were, A Traptoz Knave, theſe 
were well actionable, fo2 here are (wo nowns , otherwiſe if the wozds were, a craps 
terous knave, and lo ſpoken in the adjective, there not actionable , becauſe there, 
the adjective wozd, hath referenceco the ſubſtantive ; and ſo is the difference; the 
whole Court agreed cleerly herein, that the wozds were actionable, upon the dille⸗ 
rence befoze mentioned, and lo bp the rule of the Court, Judgement was given 


and ſo eutred fo2 the Plaintiff. 


1* au Action upon the Cafe, for ſcand alous wows, ſpoken by the Defendant, of 


Rowland Egerton Plaintiff , againft 
Edward Egerton 


Defendant. 


Na PNohibttion pꝛayed to the Pzerogative Court, to prohibite them there from 
| pꝛoceeding in the Pꝛobate of the Mill of Sir John Egerton, who made his will, 
and therebp diſpoſed of all his perſonall, and reall Eſtate; the ground whereupon 
the motion was made fo2 a }Þ))obibitionfo2 the whole, was this , in regard the pur- 
poſe was, to have atryall at Law, as touching the validity of the will, and whether 


whom, 
Reli 1 38 
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whom, by his {Liu he bath given all his Land, and allo ail his perſonall citate, and ſo 
gereby he hath dilinherited his right heire, and hath by this his Will , given nothing 
at all to any of his Grandchildzen; and that if they ſhould be ſuffered co pꝛoteed 
therc, and to pꝛove the CAill, and to allow of the ſame there, as a good will, fo2 his 
perſonall Eltate,this would then be a very great evidente, to induce the Jurp, upon 
a trial, to palle foxthe Till , when they ſee the ſame pꝛoved, and allowed of, in the 
Spirituall Court, fox a good will, and this ſo done there, by way of pꝛevention, and 
to pꝛejudice the tryall, waich is after to be here in this Court; aud therefoze by way 
of pꝛe vention, of this pzejudice which may happen, by pzoving of this Tul there, a 
Pꝛohibition was pꝛaped fo; the whole. It was further ſhewed , that as to the per- 
ſonall eſtate, the Daughters of Sir John Egerton, had taken Letters of Admini⸗- 
ſtration, out of the Pꝛerogative Court; againſt this it was objected, and ſtrongly 
urged, that this Land, ſv by this Till, conveyed,and given, unto Edward Eger- 
ton, was only ſuch Land, which befoze, by the ſaid Edward Egerton, having no 
iſſue,no2 anp heire, of his name, to inherit this, foz nameſake onelp, was by him con- 
veped unto, and ſetled upon, the laid Sir John Egerton, and his heires, ( but that 
this was onely ſo done, upon ſpeciall truſt, and confidence , the which, accoꝛding co 
the laid truſt; he had now reconveped the lame to him again, by this bis laſt will.) 
To this anſwer was made, that the ſame was an abſolute conveyance, without any 
cruſt at all, and by this his Will, he hath not onely palled theſe Lands ( ſo fozmerly 
conveped ) unto him, but alſo all his other Lands, generally in any place; and ſo 
by this his (Till, he hath wholly diſtnhericed his right heire; if this TUull do pzove 
good. Coke chief Juſtice , this is a very great Caſe, aud a ſtrange, ſuch a Wullto 
be made, by a man of ſo great UWiſedome,Underſtanding, and experience, and whole 
bouſe,and uame, bath been of {o great continuance, and eſtimat ton, fo2 one of his 
Anceſto2s , did marry wich one of the 4. Eſquiers of the body of the Pꝛince, co be 
with him alwayes, in furore belli, and ot whom he is lineallp dilcended , and now 
by this bis Will, to vevile, all his Lands of Inheritance, unto another, and alſo all 
his perionall Eſtate, and not to remember in his will, any of his Childzen , but by 
this to diſinherit his right heire, and foz what caule he ſhould ſo do, is not known. As 
to the motion now made, to have a ꝛohibition fo2 all, where the ill contains 
Lands and goods; the like Caſe was between Egerton and Breerton, where there 
was a Pꝛobate of the will, befoze the Pꝛohibition pꝛayed; this Pꝛobate not void, buc 
remains good, notwichſtanding Land be alſo contatned in the Till. When J was 
Actozney Generall, there then was a Caſe of the like nature, as this caſe now here 
is, ag. touching a TUull made, both of Land, and goods, with whom J was then of 
Counſell, and moved here foz a ꝛohibit ion fo2 all, which was granted co me, which 
Caſe J have repozted in the Sixth part of my Nepoꝛzts, tol.23. Pawlet, the Mar- go pars 
queſ sof Wincheſters Caſe, the eldeſt ſon of the Loꝛd of Wincheſter, married the fol. 23. C 
Daughter of the old Lozd Treaſurer, he had a baſe ſon, and by his Will, he devi⸗ 
ſed all his Lands and ]crſonall Eſtate unto his baſe ſonne, and fo the Mohibition, 
T then alledged, that he was not of ſound ano perfect memoꝛzp, at the time of the 
making of his Tull; and fo2 this cauſe I moved to have a Pꝛohibition, foꝛ the whole, 
in regard that the will did concern Land, and the Teſtament alſo concerned goods, 
which are mixed together in the ill; and if they ſhould pꝛoceed there, it would 
be pꝛe judicial unco che triall here. Fo? if he were of ſound memoꝛp, at the making 
ok the Teſtament, he could not then be De non ſane memorie, at the tune ol making 
of che TAU ; both of them being made at one and che lame inſtant of time, and the 
Tommon Law is to determine who ſhall ve ſaid to be De ſane memorie, at the 
time of the making of his TTull, foꝛ Land; and fo? this cauſe the Prohibition to be 
generall, the which was, Vna voce conceſſum; by Popham chief Juſtice, and by 
the whole Court, and afterwards, to be remanded (hither ac ane, as co the perlo- 
nal eſtate; alſo TH, oꝛ no ill; chis is to be tryed here; and by 44 E. 3. this 44 E. 3 
is traverſable not wichſtanding, the Teſtament be proved there, Dodderidge lu- 
ſtice, this is very ſtrange, the ſute as touching the Pꝛobate of the CTiul, is there 
© depending, 
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depending, and pet befoze this be determined, they there have granted Letters of 
Adminiſtration co the Daughters of Sir John Egerton, by which act , they habe 
there, in a mauner,diſallowed of the CAul. Coke, we may here weil graut a Pꝛo- 
hibition, foz both, when both are tn!the Mill; fo2 that they there ought not to pe- 
vent the ]P2oceeviugs of the Common Law; in Caſes cf neceſity, the Law z1- 

- lowgof a P2obate there, becaule that after this, the Executoꝛs map habe an Action, 
but not befoze, but where a TUlill doth contain init Land, and goods, a P2ohibition 

| hall not be granted here fo2 the whole, in the generalty, but in ſuch a ſpeciall Caſe, 
il it be alledged, chat the party who made the Mill, at the time of the making of it, 
was De non ſane memorie; there a Pꝛohibition ſhall be granted foz the whole 

' clearlp ; but otherwile it is in other Caſes, in the generall , ſo that in ſome caſes 
the Court map grant a Pꝛohibition fo the whole, and in ſome Caſes not fo, but 
quoad the Land, and this is left co the diſcretion of the Judges; and ſo in Calcs of 
ueceſſity, as this caſe now here in queſtion is by wap of pꝛe vention, of the pꝛobate 
of the will there, the which will ve an evidence to a Jury, upon a triall here to make 
them find foi the Mill, if ie bep2oved there, and affirmed to be a good (ii, nv ſo 
then, if this be a good Mill fo2 part, ic ſhall be good fo; all which is ther; (© ou⸗ 
tepned; fo2 the peventing of which, a Pohibition is here to be granted fo? che 
whole, and afterwards, to be remauded thither again, as to the goods, but ſuci: a 
Pꝛohibition is not to be ſo granted in all Caſes, where the Mill voth cont une i ic 
a diſpoſition, both of Lands aud goods ; fo? then this (ould tend to hinder all iue 
Pꝛoceedings there, in the Ec cle ſiaſticall Court, which is not to be ſo granted, hut 
in very ſpeciall caſes onely: but a P2obzbitton in ſuch Caſes, gereraiſy, is to be 
onely quoad, the Land; but in the Caſe here now in queſtion, betug lo ſpeciati a 
Caſe, and a Caſe of neteſũty, aud ſuch aTaſe, as deſer ves as great favour as 
Prohibition can be fo2 the upholding of a great houſe and Familp ; A Pꝛobibition is here o be 
2 by granted fo2 the whole; and ſo by the Rule ofthe Court, a ꝛolynbition was grants 
ourt for eo fo2 the whole, both fox the Land, and goods, and that alter the criall here had, then 


the whole. 
gs | 2 the lame to be remanded again to them, as to the Goods. 


Osburne Plaintiff, againſt Makeburne 
Defendant. | 


A Writ of T N a Wit of Erroz to reverſe a Judgement in a Formedon, 1 2. years ſince, 

_ Jude in the C. B. the Wit was between ſuch and ſuch, in quadam le quela; Er- 

CD I ro2 to reverſe the Utlary, and in this the Tlzit doth not ſhew, in whot Acuon , the 

Formedon. Jupgement was given, but between ſuch, and ſuch,in quadam lequela. of © Acres 

aſturæ, in &c. ad grave damnum. Coke, this Cale is a Phnix. but p ma facie, 

the zit of Erroz here is not good, & captio juris, ſometim s cit digitus Dei the 

whole Court cleare of opinion, that it ought alwaycs to be ſhevey in wha! action, 

The writ of the Judgement was given; and therefoze fo? this enitifien here. the Tit of Erro 

Error quaſh. is not good; and ſo the Rule of the Court was, Quod cafletur breve de errore. 
e 


Wickes 
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Wicks Plaintiff againſt Jordan 
Defendant. 


N a Nit of Erro Nota, That after Judgement given against bim, he 4 writ of 

ſowed the Land, and afterwards bzoughe a Tit of Exroz to reverſe the lame Error. 

Judgement, and in this the Judgement was affirmed; the Court was move fo; 

the Plaintiff in the Tlzic of Erroz, that he migbe hold and enjoy the Land, util 

he had cut the Cozn ; the Court anſwered, this is agaſaſt the Law, and we can. 

not ls ozder this, as if a Midow woman, a Copp-holver, who is co enjoy the 

Land, durante viduetate; if ſhe ſowe the Land, and afcerwards takes a Dusband, 

ſhe fhall loſe the Cozn, and che Loz0 ſhall habe it; and ſo is Olands Cafe, Coke coe p 

5 pars, fol, 116. and ſo hy Coke, Dodderidge, and by the whole Court, Judg- 5 

_ was affirmed, and that he which vid recover, ſhould have and enjoy the 3 
020, | n 


| BlithmanPlaintiff, againſt Martin | 
Defendant. 


12 an Action upon the Caſe foz a pzomiſe,upon Non aſſumpſit pleaded,a verdice _. 

was given toz che jPtainttif: It was moved by John Moor fei the Oefendant, Aion » 

in arteſt of Judgement, that the aſſumption here made by the Defendanc unto the . pronice. 
Plainciff, is acataft the Law, and ſo bots, and the Plaintiffhad no cauſe of Action; 

hereapsn the Cafe was this, Ellis ſervientem ad clavum, took one Holeman, and 

baving hun in execution, did deliver him over to Blithman the Plaintiff, being the 

Goaler, ad Cultodiendum in ſalva Cuſtedia; upon this, John Martin the De 

fenvant came unto hun, and made him this pzomile, grounded upon this conlidera- 

tion; that in conſideration that Blichman the Plaintiff, would ſuffer Holeman, 

which he vad in execucion foz the Debt of one Spark, ad largum ire, &c. the 

faio Debt not being ſatisfied, that then he pzomiſed to give him ſuch a ſum of mo- 

nep, and fo2 which the Action was here bzought ; this conſideration is againſt che 

Law, and cherefoze void; as touching this, it appears Coke 10 pars, in Beaufages 

Cale, in cafe of Sheriffs, what Bouds and Conditions of Bonds (hall be void 

upon the Dtatute of 23 H. 6, cap. 10, and Trin. g Jac. it was ſo adjudged here Statute of 

in this Court accoꝛdingip in the like Caſe ; to this now here in queſtion, the Court 23 H. 6. c. 10. 
inclined to be of opinion againſt the Plaintiff. Coke. Et tota Curia, the pꝛo- 
miſe here was, in canſideratton that Blichman ſhould let the ſaid Holeman, being 
in execution, to go at liberty, ox to Elcape (the Debt not being ſatisfied) that then 
be would pap him ſo much; this pzomile here is clearly void, che (ſame being 
grounded upon a confideration, which is againſt the Law, aud ſo the Plaintilf here 
had no cauſe of Action. Haughton Iuſtice. The like Caſe to this mas fozmerly 
ſo ad juoged in che Caurt of C. B. when Þ wag Derjeant there, the whole Court 


reep herein clearly, 6 was ag ainſt che Law, and ſo the we. 
d 2 iſe 


2 14. Ter min. 7ſ. ch. 12 7 AC, 


Judgement miſe grounded thereon was void, and the Plaintiff by conſeque 
* „and v contequence had na caue of 
* Apr ep 4 ni and therefoze the Rule of the Court was, Quod querens nil capiat per 
Bill, — id 2 5 — 
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Ellis Plaintiff, againſt Wallis 
Defendant. 


ws 8 mags Na «nt of Erroz to reverſe a Judgement given in a Formedon, which was 
z Judgement 1 bought of a Croft, and of other Cloles, parcels de, &c. The Ertoz aſligucy 
in a Formedon. Was, that à Formedon liggh not of a Croft: The gueſtiou moved, if the Judge- 
ment be to be reverſed, whether it is then to be reverſed, quoad the Croft, oz to) 

all, Coke. A Formedonlieth not of a Crofc, but an Alsiſe doth well lie of it; 

by Benloſe, 23 Eliz. this Wit of Formedon is breve adverſativum, oz breve 

_ adverlarium : Allo the Judgement here foz this Erroz is not cove reverſed, quoad 
Judgement the Croft; but fo all, quia eſt breve,adverſarium : The whole Court clear ol 
reveree@ kor opinion that this Judgement is error ious, and lo the Rule of the Court was, the 


8 
wos. Judgement to be reverſed fo2 the whole. 


Sherland Plaintiff, againſt Heaton 
' Defendant. 


Treſpaſs for 7 N an Actin of Treſpaſs, fox an Aſſault and Battery, upon Non culp. pleaded, 
e and I aUerdict was found fo? the Plaintiff. Goldſmith fox the Difendaue, moves 
| 1 the Court in Arreſtof Judgement, that the Declaration here was nat good, the 
ſame being in this manner (S.) Quod cum, the Defendant, whereas it ought ta 

have been & quod ipſe, and fo in Treſpaſs; but otherwiſe in an Ejectione firme, 

n in an Action of Debt upon an Obligation, oz in an Action upon the Cale; in re- 

gard that quod cum is no direct affirmative, but onelp by way of inducement, 

whereas the ſame? ought to be a perfect and direct affirmative : In an Ejectione 

firme one cannot have this without a Leaſe, and therefoze Quod cum, ſnch a one 

demiſit, ejecir, this is good; ſo in an Action of Debt, quod cum & tamen non 

ſoluit, this is good. Coke. Ail is one, and the Declaration in this manner is 

good, and in tze affirmative in both. Dodderidge. The Declaration here is not 

good, and the difference will be this, where the thing foz which the Action is bꝛought 

bath continuance, and where the Action is bzought foz a thing done and paſt : Jn 

an Ejectione firme, there the Leaſe hath ſill continnance, and there (ſuch a Decla- 

ration, with a quod cum, is good, becaule in the affirmative ; the ejectione firme 

is not pꝛoperly bp reaſon of the Leaſe, but by reaſou of the Ejectment; but other- 
 wiſeicis, where the thing fo2 which the Action is bꝛongbt, ts paſt, as here in this 

Caſe fo the Batterp; here the Declaration ought not thus to be with a quod cum. 

Statute o Coke. Allis one, but howſoever pet by the Statute of 36 E. 3. cap. 15. De- 
35 E. 3. c. 15. clarations not to be avoided for fozm, if the ſame hath ſufficient ſubſtance in it, as ic 
hath here in this Cale: The whole Court, we will in this Cale be lead by Heli ⸗ 


dents, and therekoze koz this purpoſe, Man Secundary, was by the Court "> 
pointed 
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pointed to leatch fo2 Pꝛelideuts, who anſwered that there were divers pꝛelidents to 

be found in it, and ſo foz thts time it was adjourned to be moved again: Akter- 

wards, (S.) TerminoTrin, 12 Jac, B. R. this matter was moved again, and the Term. Trin. 
kozmer exception taken to tte Declaration mſiſicd upon, che Declaration being 12 Jac. B. K. 
with a quod cum, ſuch a one did allault and beat him; it was urged, that this De- 

claration in this manner, with a quod cum, is not good, fo; that this being in an 

Action ot Battery, is but reherſal; in the Commentaries, fol. 128. Buckley agaiuſt Plowdens 
Rice Thomas: In the firT exception to the pleading, being with a licet electus Commentaries, = 
& nominatus, where this ſhall be ta che affirmative, and where not, Trio. 37 Eliz 128. Cc. 
Rott. 349. Shrieve and Bridgeman: Ja Treſpaſs foz an Aſſault and Battery, 5 
Judgement given koꝛ the laintiff iy the C. B. a Whit of Erroꝛ bꝛought here, and Ep dt 
che Crroz alligned, fox that the Declaration was with a quod cum, as in this Cale 

here, and it was adjudged here in this Caſe, that the quod cum was onelp reher- 

ſal, and not any affirmative that he was beaten, as the lame ought to be laid in the 
Declaration, and lo foz this cauſe the Judgement was reverſed ; ſo here in thts 

pꝛincipal Caſe, the Declaration is not good, being with the quod cum, there being 

by this no affirmation of avp battery, and the quod cum will in no wile aid the 

ſame. Haughton: This quod cum here is very impzoper, aud the Declaration 

not good. Dodderidge Juſtice. The quod cum here, doth pzeſuppoſe ſome 

ether matter to follow, which is not here. Croke. There ought to be ſome de, 

pendance and coaſequence upon the quod cum, this is no direct affirmation of the 

battery, as ought to be iu the Declaration, and ſo the ſame is not good. Dod- 

deridge Juſtice, This Declaration with the quod cum, is very ſenſeleſs and 

impertect, prima facie, this ſecs fo be an allegation that there was a battery, 

this is but a very imperfect allegation that he was beaten; this was fozmcrlp 

moved befozce. Coke, who was then of opinion, that the Declaration was good: 

The whole Court were of opinion clearly, that the Declaration was not good, but 

deſired to ſee pꝛelidents tn this Cale, they all conceiving that in this Declaration 

there is no affirmative pꝛoof of che battery by the quod cum. Man lecundary iu- 

koꝛmed the Court, that he had two pꝛelidents directly, in point adjudged ſuch a De- 

claration to be inſufficient, being in this manner, as here with a quod cum. Croke. 

Tk the Declaration here had been, quod cum, he was in pace dominiregis, the 

other did aſſault and brat him, contra pacem, this had been good, foy here is a good 

Relative to the quod cum, which always pꝛeſuppoſes ſome matter ſubſcquent, to 

be depending upon it, which is not ſo here, aud therefoze the Declaration here not Judgement a- 
good; and lo the Rule of the Court was againſt che Plaintiff, that the Declaras gainſt the 
tion here was not good, Et quod quærens nil capiat per Billam. Plaintiff, &c. 


Nota, by Coke chief Juſtice. That Decrees in the Court of Requeſts, ate 8 i 
like unto the L aws of the Medes and Perſians, ſubject unto no Reberſal foz Exroz, ” 8 20 
aud ſo fox this reaſon thep are not there to intermeddle with any matter which con- proceedings 
cerns the common Law; ik they do, they are then to be prohibited, fo2 at the in Courts, &c. 
Common Law errconious Judgements given ia one Court, are by Tits of 
Erroz to be reverſed by another Court; and ſo by this means the party can ſuſtain 
no manner of pꝛejudice, baving his pꝛoper remedy in all Caſes at the Common 
Law, to hefþ and to relieve himſelk, but otherwile it is upon Decrees pronounced 


in Courts ok Equity. 


Charls 
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Action upon 
the caſe for 
words. 


Charls Crook Plaintiff againſt Avery 
Defendant. 


[? an Action upon the Caſe, fo; ſcandalous twozvs ſpoken by the Defendant of 
the Plaintiff, upon Non culp pleaded, a Uerdict was given fo? che ÞPlainciff : It 
was moved foz the Defendant in orreſt of Judgement, that che woꝛds were nce 


Actionable: The woꝛds were theſe ſpoken by che Defendanc of the Ptataciff, be- 


ing a Perchant, (S.) Mr. Crook came into Cornwal with a dew coat on his 


back, but hath now gotten together a great quanttty of Ulealth, by trading with 


Pyrats, couſening in the tale of Pilchers, and by extoztion : Thele wozds, Su- 
per quoddam colloquium de prædicto Carolo propetlayit : It was urged, that 
theſe wozds are tos general, and ſo not Actionable. Coke chief Juſtice. The 
beſt man in the wozld may Trade with Pyrats, the beft Merchants of England 
may have ſuch Trading, but this was unknown unts him. 2. Couſening in the 
Tailof Pilchars, this goes ts Merchants, and this is onely by mil · telling, chele 
wopws not Actionable. 3. He hath extoztev ; Extoztion is Colore officii, theſe 
are very bad wozds, and do found in flander, but we are not to give too 
much wap to ſerch Actions upon the Caſe, foz any wozds, unleſs there be expzeſs 
authozity for the fame, oꝛ very apparent ſlander by the wozvs ſpoken : In the time 
of King Henry the firft, and in part of Ring Edward che third, there were no 
Actions upon the Caſe foz wozds, no} 8, but cheſe have very much in- 
creaſed of late times, too much way not co be given coo them. Dodderidge. 


Cbeſe words, as they are here laiv in this Declaration, are not Actionable, they 


udgement 


ayed, &c. 


A Prohibition 
to the Marches 
of Wales. 


being too general; they ought allo to be exp2eſs wozds, and ſcanvalous, and not ſo 
by Jmpitcationz The whole Court agreed herein, that theſe wozds are not Action. 
able, and ſo the Plainciff onght not to have his Judgement, and therefoze che rule 
of the Court was, that Judgement ſhould be ſtayed, Ec quod quzrens nil capiat 
per billam, 


Fox Plaintiff, againſt Frickwood 
Defendant, 


1? a Pjobibition to ffay pzocerdings befoze che Lozd Pteſivent and Councel, in 
the Warches of Wales, che Laſt appeared to be this: A man being ſeized of 
Lands in Fee-\imple, makes a Leaſe fo} life, and afterwards levies a Fine of all 
bis Lands, with an Jndenture to lead the uſes of the Fine, and this was to the 
uſeof I. S. fo? 15 pears, and afterwards to the uſe of himſelf fo2 life, with a 
posen, by 8 Pꝛoviſo therein, co himſelf to make Leaſes fo; 21 pears, oꝛ thzee 
lives in Poſſeſgion; the Queſtion moved co the Court was, whether by this power 
he maymake Leaſes, dnring the concinuance of the firſt Leaſe foz 15 pears, oz 
not, but onely after che ſame ended: The Court was clear of Opinion, yo p 
| migbt 
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mon Law, and thercfoze the Loyd ꝛeſident and Councel,inthe Warchcs of Wales, 

by their Juſtructions, have no power at all to medvle with the determination of 

this matter, and lo by their Sentence there, to take awap the effect of this power, 

by reaſon of the concinuance of the firſt Leaſe fo2 15 years, and thercfoze thep ha- 

ving no power at all, anp ways to intermeddle with this; and ik they do act any 

thing herein, this which is lo done there by them in thi: Cale, is in the Judgement A Prohibition 
of Law, coram non judice, end therefoze a Pꝛobibition in this Cale, to ſtay their 82/4nred per 
further Poceevings, ought co be granted; and ſo by the Rule of the Court, a Pro- . 
hibicton was granted. 


Stone Plaintiff, againſt Sir Rich: Grubham 
Defendant. 


Nan EjeRione firme, a Tryal at the Bar fo2 Title of Land, upon which Try* An Ejeckione 
al, and upon the Evidence, divers quethcns did ariſe : The firft Queſtton wi ich frme Tiyal at 

dio ariſe, was, Uyecher the Ejectione firme here did lie 02 not, wherein the Cate e B.. 

app-ared to be this, Tenant fo2 years makes a Leaſe at TUill, the Tenant ac CAill 

is ejected, (Uhether the Tenaut foz pears, fog this Ejectment of his Leſſee ar 

will, may have an Ejectione firme. Coke, clearly upon a poſl: ſston in Law, a 

man ſhall never maintain an Ejectione firme, but he ought to have an actual pol⸗ 

ſeſſion; and chercfoze where the Leſſce ac TAill, of Tenant koz years is outted 

clearly (and ſa it hath been ruled) that the Tenant foꝛ ycars, fo2 this Cjectment of 

his Leſſee at c Aul, cannot have an Ejectione firme, without his actual poſſeſston 

at the time of the Ejec:ment - and lo if Lelſ'e foꝛ years be the remainder for pears, 

the Leſſee fot years is ouſtes, his term expires; clearly the rematnder kon pears 

cannot babe an Ejectione firme upon the fozmer reaſon, that he had no actual poſ- ,, E. 4 fol. 


ſeſſion at the time of the Ejectment, 22 E. 4. fol. 37-4. upon the lame reaſon in 37. a. 
| | cale 
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judgement 
quod querens 


Nil captat per b 


Billam. 


ror to reverle 


mile grounded thereon was void, and the Plaintiff by conſequence had no caue of 
Action, and cherefoze the Rule of the Court was, Quod querens nil capiat per 
Mam. 


Ellis Plaintiff, againſt Wallis 
Defendant. 


A Writ of Er- | Na nt of Erroz to reverſe a Judgement given in a Formedon, which was 


2 Judgement 


bzought of a Croft, and of other Cloles, parcels de, &c. The Erro alligued 


in a Formedon. Was, that a Formedon liggh not of a Croft: The queſtion moved, if the Juvge- 


Judgement 
reverſed for 
the whole. 


Treſpaſs for 


an aſſault and 


ba ery, 


Statute of 
35 E. 3. c. 13 


meat be to be reverſed, whether it is then to be reverſed, quoad the Crokt, oꝛ to 
all, Coke. A Formedon lieth not of a Crofc, but an Alsile doth well lie of it; 
by Benloſe, 23 Eliz. this Wit of Formedon is breve adverſativum, oz breve 
adverſarium: Alſo the Judgement here foꝛ this Erroz is not to ve reverſcd, quoad 
the Croft; but ko all, quia eſt breve,adverſarium : The whole Court cle ar of 
opinion that this Judgement is errovious, and lo the Rule of the Court was, the 
Judgement co be reverſed foz the whole. 


Sherland Plaintiff, againſt Heaton 
Defendant. 


12 an Action of Treſpaſs, fox an Aſſault and Battery, upon Non culp. pleaded, 
a Uerdict was found foz the Plaintiff. Goldſmith faz the Difendaue, moved 
the Court in Arreſtof Judgement, that the Declaration here was not good, che 
ſame being in this manner (S.) Quod cum, the Defendant, whereas it ought-to 
have been & quod ipſe, and fo in Treſpaſs ; but otherwiſe tn an Ejecrione firme, 
02 in an Action ot Debt upon an Obligation, 02 in an Action upon the Cale; in re- 
gard that quod cum is no direct affirmative, but onelp by way of inducement, 
whereas the ſame ought to be a perfect and direct affirmative : In an Ejectione 
firme one cannot have this without a Leaſe, and therefoze Quod cum, ſnch a one 
demiſit, ejecir, this is good; ſo in an Action of Debt, quod cum & tamen non 
ſoluit, this is good. Coke. Ail is one, and the Declaration in this manner is 


good, and in the affirmative in both. Dodderidge. The Declaration here is not 


good, and the difference will be this, where the thing fo which the Action is brought 
hath continuance, and where the Action is bought foz a thing done and paſt: In 
an Ejectione firme, there the Leaſe hath ſtill continuance, and chere ſuch a Decla- 
ration, with a quod cum, is good, becaule in the affirmative ; the ejectione firme 
is not pꝛoperly by reaſon of the Leaſe, but by reaſou of the Ejectment; but other: 
wiſe it is, where the thing fo2 which the Action is bꝛougbt, is paſt, as here in this 
Caſe fo) the Battery; here the Declaration ought not thus to be with a quod cum. 
Coke. All's one, but howſoever pet by the Statute of 36 E. 3. cap. 15. De- 


* Clarations not to be avoided fo2 fozm, if the ſame hath ſuffictent ſubſtance tn it, as it 


hath here in this Caſe : The whole Court, we will in this Caſe be lead by Peſt» 


dents, and therefoze koz this purpoſe, Man Secundary, was by the Court "Þ 
| pointed 
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pointed to learch fo2 Pꝛelidents, who anſwered that there were divers p2eſidents to 
be found in tt, and lo fo2 thts time it was adjourned to be moved again: After. 

wards, (S.) Termino Trin. 12 Jac, B. R. this matter was moved again, aud the Term. Trin. 
tozmer exception taken tothe Declaration inſiſied upon, the Declaration being 12 Jac. B. R. 
with a quod cum, ſuch a one did allaalt and beat him; it was urged, that this De- 

clarat ion in this manner, with a quod cum, is not good, fo? that this being in an 

Action of Battery. is but reherſal; in the Commentaries, fol. 128. Buckley agaiuſt Plowdens 
Rice Thomas: In the fir exceptien to the pleading, being with a licet electus Commentaries, 
& nominatus, where this ſhall be in the affirmative, and where not, Trin. 37 Eliz _ 128. Oc. 
Rott. 349. Shrieve and Bridgeman: Ja Treſpaſs foz an Aſſaule and Battery, go" 
Judgement given foz the Plaintiff in the C. B. a Whit of Erroz bzought here, and N 
the Erroz alligned, fox that the Declaration was with a quod cum, as in this Caſe 

here , and it was adjudged here in this Caſe, that the quod cum was onelp reher- 

ſal, and not any affirmative that he was beaten, as the lame ought to be laid in the 
Declaration, and ſo fo2 this cauſe the Judgement was reverſed ; ſo here in this 

pꝛincipal Caſe, the Declaration is not good, being with the quod cum, there being 

by this no affirmation of aup batterp, and the quod cum will in no wile aid the 

ſame. Haughton. This quod cum here is verp impꝛoper, aud the Declaration 

not good. Dodderidge Juſtice. The quod cum here, doth pzeſuppole ſome 

cther matter to follow, which is not here. Croke. There ought to be ſome de, 

pendance and coaſequence upon the quod cum, this is no direct affirmation of the 

battery, as ought to be iu the Declaration, and lo che ſame is not good. Dod- 

deridge Juſtice, This Declaration with the quod cum, is very lenſeleſs and 

impertect, prima facie, this ſecs fo be an allegation that there was a battery, 

this is but a very imperfect allegation that he was beaten; this was fozmcrlp 

moved befoze. Coke, who was thcn of opinion, that the Declaration was good: 

The whole Court were of opinion clearly, that the Declaration was not good, but 

deſired to ſee pꝛelidents in this Caſe, thep all conceiving that in this Declaration 

there is no affirmative p2oof of the battery by the quod cum. Man ſecundary iu- 

koꝛmed the Court, that he had two pꝛelidents directly, in point adjudged ſuch a De- 

claration to be inſufficient, being iu this manner, as here with a quod cum. Croke. 

If the Declaration here had been, quod cum, he was in pace dominiregis, the 

other did aſſault and beat him, contra pacem, this had been good, fo2 here is a good 

Relative to the quod cum, which al ways pꝛe ſuppoles ſome matter ſubſcquent, to 

be depending upon it, which is not ſo here, aud therefoze the Declaration here not Judgement 4. 
good; and ſo the Rule of the Court was againſt che Plaintiff, that the Declara- gainſt the 
tion here was not good, Et quod quærens nil capiat per Billam. Plaintiff, Cc. 


Nota, by Coke chief Juſtice.- That Decrees in the Court of Requeſts, are 18 
like unto the Laws of the Medes and Perſians, ſubject unto no Reverſal fo; Erroz, bf clibieing 
and ſo foz this reaſouthep are not there to iutermeddle with any matter which con proceedings 
cerns the common Law; ik they do, thep are then to be prohibited, fo; at the in Courts, &c. 
Common Law errconious Judgements given in one Cautt, are by Tits of 
Erro! to be reverſed by another Court; and ſo by this means the party can ſuſtain 
no manner of pzejudice, baving his pꝛoper remedy in all Caſes at the Common 
Law, to hetp and to relieve himſelf, but otherwile it is upon Decrees p2ovounced 


in Courts of Equity. | 
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ARion upon 
the caſe for 
words. 


Charls Crook Plaintiff, againſt Avery 
Defcndant. 


[? an Action upon the Caſe, fo ſcandalous twozyvs ſpoken by the Defenvant of 
the Plaintiff, upon Non culp pleaded, a Uetdict was given fo che Þlainciff : It 
was moved fo2 the Defendant in orreſt of Judgement, that che wozds werc nat 
Actionable : The wozds were theſe ſpoken by che Defenvanc of the Ptataciff, be- 
ing a Merchant, (S.) Mr. Crook came into Cornwal with a blew coat on his 
back, but hath now gotten together a great quantity of Wealth, by trading with 
Pyrats, couſening in the tale of Pilchers, and by extoztion : Theſe wozos, Su- 
per quoddam colloquium de prædicto Carolo propellavit: It was urged, that 
theſe wozds are tos general, and ſo not Actionable. Coke chief Juſtice. The 
beſt man in the wozld may Trade with Pyrats, the beſt Merchants of England 
may have ſuch Trading, but this was unknown unte him. 2. Coulening in the 


Tailof Pilchars, this goes to Merchants, and this is onelp by mil telling, cheſe 


. authozicp fo2 the fame, oꝛ very 


7 
. 


udgement 
ayed, (ec. 


A Prohibition 
tothe Marches 
of Wales. 


words not Actionable. 3. He hach extoztev ; Extoztion ts Colore officii, theſe 
are verp bad words, and do found in flander, but we are not to give too 
much way to ſuch Actions upon the Caſe, foz any wozds, unleſs there be expieſs 
apperent flauver by che wozds ſpoken : In the time 
of King Henry the firſt, aud in part of King Edward the third, there were no 


Actions upon the Caſe foz oon, noz Aſſampſies, but cheſe have very much in- 


creaſed of late times, too much way not co be given coo them. Dodderidge. 
Thele wozds, as they are here laiv in this Declaration, are not Actionable, they 
being too general; they ought allo to be expꝛeſs wopds, and ſcandalous, and not ſo 
by Implication: The whole Court agreed herein, chat theſe wozds are not Action. 
able, and ſo the Plainciff ongbt not to have his Judgement, and therefoe che rule 


of the Court was, that Judgement ſhould be ſtayed, Et quod quzrens nil capiat 
per billam. 


Fox Plaintiff, againſt Prickwood 
Defendant, 


1 Prohibition to ſlay pꝛotet dings befoze che Lozd Pꝛeſid ent and Councel, in 


the Marches of Wales, che Caſe appeared to be this: A man being ſetzed of 
Lands in Fee-ſimple, makes a Leaſe fo life, and afterwards le vies a Fine of all 
his Lands, with an Indenture to lead the uſes of the Fine, and this was to the 
uſe ok I. S. fo) 15 pears, and aftetwards to the uſe of himſelf foz life, with a 
pommes, by a Pꝛoviſo therein, to himſelf to make Leaſes fo 21 pears, oꝛ thiee 
lives in Poſſeſgion; the Queſtion moved co the Court was, whetber by this power 


be maymake Leaſes, during che continuance of the firſt Leaſe foz 15 years, oz 


not, but onelp after che ſame ended: The Court was clear of Opinion, 1 5 
might 
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might well make Leaſes pꝛeſentip in poſſeſsion, by this his power, and that this 
power doth Illue out of che whole Eſtate ; aud that the firſt Leſſee ſhall have the 
Rent reſerved, during the 15 years limited to him, and that this is a pꝛelent 
power reſer ved unto him, and he is not to ſtay the Execution thereof, until the 
remainder doch come unto him in polleſsion: This Caſe, as touching chis power, 
being queſtioned befoze che Ceuncel in the Marches of Wales, by a Bill there 
p2eferred, to have aftayof the Execution of the power to make Leaſes, during 
the Fifteen years, he having executed the ſame, by making of a Leaſe during 
the continuance of the 15 pcars ; hereupon a Pꝛohibition was pzayed, and grant. 
ed by the Court, if cauſe were not ſhewed to the contrary; this appearing now to be 
the true ſtate of the cauſe, Geo: Croke moved the Court foz ſtay of the }Izohibi- 
tion to the Marches of Wales, in regard that the 15 pears are not as pet expired, 
and that this is matter which reſts in point of equity: The whole Court clearly 
agreed in this, that this term of 15 years is pꝛeſently ſubject unto the power, by 
the ÞI:ov:(o of him in remainder, to make Leaſes foz pears, and ſo this is a matter 
at the Common Law, and cherefoze the Prohibition here was well granted, and ſs 
ought to be alowed ok. Coke chief Iuſtice. By this ÞP;oviſo here, he bach 
power to demiſe the laid Lands ſoꝛ 21 years, oz thzee lives peſencly, and che x 5 
years are (abject to be charged, by this power Co reſerved ; he may by this his power, 
make Leaſes pyeſensly in Poſſeſſion, but not in Reverſion - The ſole Point here 
confiderableis, Thecher he hath power by this P2oviſo, to make Leaſes pꝛeſently 
in poſſeſſion, oz not, and the determination of this, doth reſt meerly at the Com. 

mon Law, and tchercfoze the Loꝛd Pzeſident and Councel, in the Marches of Wales, 

by their Jnſtructions, have no power at all to meddle with the determination of 

this matter, and lo by their Sentence there, to take away the effect of this power, 

by reaſon of the concinuance of the firſt Leaſe foz 15 pears, and therefoze they ha- 

ving no power at all, anp ways cointermeddle with this ; and if they do act aop 

thing herein, this which is ſo done there by them in thi: Caſe, is in the Judgement A Prohibition 
of Law, coram non judice, end therefoze a Pꝛohibition in this Cale, to ftay their granted per 
further P2oceevings, ought to be granted; and ſo by the Rule of the Court, a Pꝛo- 
hibition was granted. n | | 


| Stone Plaintiff, againſt Sir Rich: Grubbam 
Defendant. 


Nan Ejectione firme, a Tryal at the Bar fo2 Title of Land, upon which Try* An Ejeckione 
al, and upon the Evidence, divers quethcos did ariſe : The firſt Queſlion wi ich forme Tiyal at 
did ariſe, was, Mhether the Ejectione firme here did lie 02 not, wherein the Caie che Bar. 
.app-ared to be this, Tenant fo2 years wakes a Leaſe at Gill, che Tenant at CQull 
is cjected, Whether the Tenaut foz pears, foz tbis Ejectment of his Leſſee at 
will, map have an Ejectione firme. Coke, clearly upon a poll: ſsion in Law, a 
man ſhall never maintain an Ejectione firme, but he ought to have an actual pol. 
ſeſſion; and chercfoze where the Leſſce ac Till, of Tenanc fox years is ouſted 
clearly (and fo it hath been ruled) that the Tenant fo2 ycars, fo this Ejectment of 
his Leſſee at & Aul, cannot have an Ejectione firme, without his actual poſſeſston 
at the time of the Ejec:ment - and ſo if Lelſ'e fox years be he remainder foꝛ pears, 
the Leſſee fot years is ouſtes, his term expires; clearly che remainder fo pears 
cannothave an Ejectione firme upon the fozmer reaſon, that he had no actual poſ- ,, E. , fol. 


ſeſſion at the time of the Ejectmeut, 22 E. 4. fol. 37-4. upon the lame reaſon in 37. a. 
| cale 
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cale ot a ſurronder of a term, befoꝛe the lame began: Another point was m. ved in 
this Caſe, touching a Leaſe fo: pears, upon which this Trpal new was; and as 
toz that, the Cale was, Ro ert Caſſey, who was polleſſed of this Leaſe, and of 
divers other Lhatcels, makes a gift of all his Goods and Chatcels, rea!s aud per- 
ſonals, remaining and being about his capital Meſſuage, oz ciſewhere wichin che 
Realm of England; Qhether thele woꝛds ſhall carry the Leaſe for pears he had 
of Rownton, o2 not. Coke, and Dodderidge Iuſtice, By theſe wozws (S) Aud | 
all other my Goods and Chattels elſewhere ; by theſe wozds, the Lealc io? pears of 
Rownton doth well paſs : Richardſon urged theſe woꝛds ciſewhere, to have this 
conſtruction to be elſewhere, other then at Rownton. Coke. This is not material, 
fo2 without all queſtion this Leate ſholl pale, but I will not over-rule this, it ſhall 
be ſpecially found: It was then moved, that notwichſtauding this gift ſo made, 
as befoze by him, unto Sir Richard Saltingſtone, and to Sir Samuel, pet the 
ſaid Caſſey ſtill continueth the poſſeſsion, and ſo this was fraudulent : As to this, 
Coke, It aman do Moꝛgage his Land, and yet ſtill continucs bis poſſeſſion, no 
Winningtons Diſſeiſin is wzought by this, and ſo was Winningtons Cale; if it was an abſolute 
Caſe. Convepance, and a continuance in poſſeſſion, afcerwards this ſhall be adjudged in 
Law to be fraudulent, fo; this hath che face of fraud ; but otherwile it is, as it ts 
here in this Caſe, where the Conveyance was onelp condicionally, as upon papmenc 
of money, there the Intereſt doth not paſs abſolutely, but upon a future condition, 
fo2 the Gift was befoze, upon condition of the papment of ſuch a ſum by che laid 
Sir Richard Saltingſtone : As to the fraud, Doloſus verſatur in univerſalibus; 
but when the Conveyance is conditional, continuance in poſleſſton after this, ſhall 
not, in the Judgement of the Law, be (aid co be fraudulent, and this is very 
clear; and as to the value ok the Leaſe, this is not at all material As co the mat- 
ter of kr aud, the ſame ought to be fraup at the beginning, fo2 that ſubſequent fraud 
will not make this conveyance to be fraudulent clearly ; the whole Court agreed 
herem. Coke, If a man bath any intention to evade out of the Statute of 
Statute of 13 Eliz. cap. 5. whatſoever he ſhall ſap afterwards, will not any ways ſalve and 
13 Eiz.c. 5. amend the matter, but the ſame ſhall be fraud, and be within the Statute, and 
| chat ſecrecy is a great badge of fraud, but pet no concluding pzodf ; the whole 
Court agreed herein: It was then demanded (by reaſon of an Objection made) 
in whoſe cuſtody the Leaſe was, after the Gift It was anlwered, and ſo pzoved, 
that the ſame was always after (and until the Aſsignment made unto one Weſton ) 
in the Cuſtodp of Sir Richard Saltingſtone, to whom the Gift was made. Coke. 
Ik the lame had afterwards continued in the cuſtody of Caſſey (who made the gift) 
then the ſame would have been clearly fraudulent; but in regard that the contrary is 
here pꝛoved, it ſhall not be adjudged to be a fraudulent convcpance within the Sta 


tute; the whole Court agreed herein. | 


P Jerrom Boe cz againſt the Biſhop of 


Durham, 


A Qus Har- 12 a Quo warranto, why he claims to have bona & catalla Felonum, and of 

1 ſuch which ſtand mute: It was ſbewed, that this was a County Palatine, ano 

Durban. bhath Jura regalia, and ſo by the reaſon of this be claims to habe thele - It was ur- 
ged, that by the grant of omnia bona, & catalla felonum, he ſhall not by thts have 


the goods of him which ſtandeth mute. Coke. In cale ok grant, he ſhall oe 
| ut 
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but the goods of D2vinary Felons; otherwile it is in caſe of a County Palatine. 
who holds tam libere per gladium, prout Rex coronam, and ſo the Biſhop of 
C heſter doth hold his County Palatine, tam libere, &c. and he ſhall have all thele 
bp pꝛeſcription, he hatbjura regalia, and ſo all theſe, (S.) bona & catalla felonum 
and the goods of thoſe which ſtand mute, and tbey have Courts to2 this; but one 
cannot p2eſcribe to have Goods of Felons, no2 of Traptoꝛs, becauſe that peſcri- 
ption ts onelp fo2 matter in fait, but he map pꝛeſcribe in the County Palacine, by 
12 Eliz. Dyer, fol. 28g. and ſo by conſequence, he ſhall have all theſe as incidents 12 Eliz. D 
unto a County Palatine, and this is a plain Cale, and the Bilhop here is not to fol. 289. ch 
be called in queſtion fo; this, in a Q10 warranto, to ſhew his Pꝛiviledges; the 

whole Court agreed herein againſt cyts Quo warranto. 1 
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Gilpin Plaintiff, againſt Sbine 
Defendant. 


Nen Action upon the Cale foꝛ ſcandalous words, upon Non culp. pleaded, a Agion u 
. 3 | Upon 
Uerdict was given fo2 the Plaintiff: It was moved in Arreſt of Judgement, the caſe for 
that the woꝛds were not actfonable ; the woꝛds were theſe ſpoken by the Defey= words | 
dane of che Plaintifé, Me wonld have robbed me, and robbed me of my Dagger, 
and cook it from me. Coke. Et tota curia ; theſe wozds were clearly action- Rene 
- able, and bythe Rule of the Court, Judgement was encred ko; che Plaintiff. <6 ls 


dl 


Parker Plaintiff, againſt Kemp 
Defendant. 


12 a Hꝛohibition, upon a Libel in the Spiritual Court, where the Suit was foz A Prohibition 
1 Tithe-apples, in diſcharge of which, he pleaded thete an award, which was, real ve Spi: 
that he was to pay ſo much fo2 the Tithe; pleads the Arbitriment there, the which mos eee 
lea they refuſed, thinking this to be void; upon this, a Pꝛohibition pꝛaped. for Tithes, 
Coke. Te will not grant a Pꝛobibition in this Cale ; ſo in a Suit there foz a Le- 

gacp, if papment of the lame be there pleaded, which is not ſufficient, the pay- 

ment is tryable there, by 1 R. 3, fol. 4. hen the Dzigmal begins in Court. 
Chziſtian, although that afcerwards a matter happens in Jſſue, which is tryable by 

our Law, pet this ſhall be tryed there by their Law: As ik one do ſue there fo) a 

Doꝛzſe to him deviſed, the Defendant there pleads, that che Deviſoz did gibe this 

1)o2ſe unto him in his life-time, this is tryable by our Law, pet the ſame ſhall be 

tryed there: In the ſame manner it is, where the Oziginal doth begin here, the 

ſame ſhall be tryed here by our Law, as in a Quare Impedit, able, oz not able ; 

tf it were stherwiſc, they should there try nothing, this is belonging to them; but 

if they will there dzaw the matter, ad" aliud examen, às upon pꝛook of a Deed, 

they judge otherwiſe then we do: As in caſe of a Leaſe fo; pears to be made, 


they hold the lame to be traditione, 82 void; and ſo a grant of Goods, to be de- 
Ee livered, 
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livered, oz not good: Tf they will judge in Common Law matters, otherwiſe | 

then we do, there in ſuch caſes we will pꝛohibit them: That which we call Ozders 5 
they amangſt them do call Acts: The Court all clear of Opinion, that this plea of 

Prohibition the award there pleaded, and by them refuſed, no ground fo a Pꝛohibition, and ſo 


e per by the Rule of the Court, a Pꝛohibition was denped. 


Babingion and his Wife Tlaintiffs, againſt 


Matthews Defendant. 


An Action of 1* an Action of Debt, upon the Statute of 2 E. 6. cap. 13. fo not ſetting out 
debt upon the T of Tithes ; upon Nil debet pleaded, a Uerdict foz the Plaintiff: It was mo- 
. of yedin arreſt ok Judgement, that che Declaration was not good; the Dugband 
cps claimed theſe Tithes in right of his Wife, and in his Declaration, avers the life 

of his TUife; Exception taken, becauſe he doth not ſhew in his Declaration how 

be haththe ſame ; an{wer was made, and Man Secundary fnfozmed the Court, 

that to ſay generally, Poſſeſſor, Occupatur, Firmarius, 62 Proprietarius, is good 

and ſufficieuc pleading, upon the Statute of 2 E. 6. which gives the Action co | 

the P10p2zieto2, and fo it hath been here divers times adjudged. Coke. A man 

ſhall never make unts himſelf a title by a que eſtate, unto a thing which lieth in 

grant, as to a Rent: Another Exception was moved to the Declaratton, becauſe 

it is not therein ſhewed, this Grant to be by Deed, whereas the thing it ſelf can- 

not paſs without Deed, and therefoze to have mentioned the Deed in the Decla- 

ration. Coke and the whole Court, this Declaration is good, notwithſtand- 

judgement ing this Exception, becauſe this is but an Anducement to the Action, and ſo by 

So wg the the Rule of the Court, Judgement was given, and ſo entred lo; the Plaintiff. | 

mn | 


Hopton Plaintiff, againſt Baker 
Defendant, 


: IN an Action upon the Cale, fo ſcandalous wozde, upon Non culp. pleaded, a 
— ie 1 Uerdict was given fo2 the Plaintiff: Je was moved in Arreſt of Judgement, 
for words, Chat the wozds were not actionable, being to general, the wozds being ſpoken by 

the Defendant of the Plaintiff, and were chele, (S.) Me bath couſened che Town 
of D. of ſo much money. George Croke fo; the Plaintiff, that the wozds were 
Actionable; it is laid in the Declaration, that he had received divers ſums of mo⸗ 
ney foʒ the Town, and herenpon the Defendant ſpake the wozds, and ſaid, Me hath 
beguiled and deceived the Town in his Accounts of 41. and fo hereby dzawn him 
into matter of deceit in his Dffice, and ſo into perjury. Coke, THe are to give 
no mote regard to ſuch woꝛds, then ta ehe winde, in hoc verboſoſeculo : Foz one 
to ſapof a Baily, you have made no true account, theſe wozds are not actionable. 
Dodderigge, A man may make an untrue account againſt his will. Coke. By 


this you will cake away all Actions of Acconnt : Ik one ſpeaks cheſs wozds of 
| | another 


Termin. Paſoh. 12 5 129 


——— — — 


— — 
— — — ———— — 
Saban gas * 


another, You boaght Land, when pon couſcucd the Town in pour account, theſe 
woꝛds not actionable clearly; allo it doth not here appear in the Declaration, tha: 
he was ſwoꝛn to give up a true account, we wiil nat giwe any way to ſuch Action 
upon the Caſe (oz words, unleſs that pou can ſhew us a Judgement in point, oz 
that it doth plainip appear unto us, that the wozds are ſcandalous. Dodderidge. 
The wozos (S.) Coulſened the Town, innuendo, the Jnhabitants of the Towy Jug 
lo that you will have this co be ſo by a Figure. Coke. So one did ſap that "inte 
be would pay his Debts with a Figure, (S.) Pars pro toto. Croke & N capiar pe- 
Haughton agreed herein; fo the whole Court agreed clearly in chis, that the woꝛds 57" 
are not actionable, and ſo the Rule of the Court was foʒ the Defendant, Ec quod 
querens nil capiat per Billam. | 


Harriſon Plaintiff, againſt Mitford 


Defendant. 


12 an Action upon the Caſe foꝛ a pꝛomiſe, upon Non aſſumpſit pleaded, a Urr- 
dict was found foz the Plaintiff. It was moved in Arreſt of Judgement, that 

the Declaration was not good, the pzomile being fo? to ſave the Plaintiff harmlels, 3 
cum inde requiſitus eſſet, and no ſpecial requelt laid in the Declaration, as there , eee 
ought to have been: The whole Court agreed clearly in this, that fo? this c. uſe 

the Declaration is not good; fox as this Cale is, being a pꝛomiſe to ſave harmleſs ; 

a ſpecial tequeſt ought to have been in the Declaration, and a Licet ſæpius requiſi- 

tus, will not here ſerve, and this verdict will no ways aid oz avail che Jlatntitf; 
otherwiſe it would have been, if the pꝛomiſe had been to have paid a certain ſum 3 | 
of money, cum inde requiſitus eſſet, there a licet ſæpius requiſitus: Non ſoluit Mo yer” 
will be good, without laping of any fpectal requeſt, and ſo ts the difference agreed Bi/lam. 

/ bythe whole Court; and that this Declaration, fo; want of a ſpecial requeſt laid, 

is not good, and ſo the Rule of the Court was foz the Defendanc, Et quod que- 

tens nil capiar per billam | | f 


The Lord of Lincoln Plaintiff, againſt 
Sir John Townſend 
Defendant. 


N an Action of Debt upon a Bond, the Caſe appeared >< be this, Sir John An Action of 
Townſend was bound to the Lozd of Lincoln fo; the payment of Money, upon 2 « 
the ſale of L and made unto him: An Action of Debt was bꝛougbt againſt him, : 
he appeared in Trinity Term by his Actoznep, and imparls until Mich. Term, then 
he appears in pzopec perſon, and confeſſech the Action; upon this, the other hath 
his Judgement to recover againſt him, che Lozd of Lincoln cancelleth che Bond: 
After this Recovery, and canceſling of the Bond, Sir John Townſend a 
zit of Erroz, and by this reverſeth the Judgement, fox default of alla 
rant of Attozuep, fox that he ought co appear. 1. Either by Attoznep, oz elle 
in pꝛoper perſon ; and ko; this Erroz which was lo certified co be, the Judge» 
ment was reverſed: Now the Lozd of Lineoln being without remevp , ba- 
ving cancelledthe Bond, and Sir _ 7 ownſend had the Land, and cook 4 
e 2 ponts 
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pꝛolits thereof, but had no good aſſurance thercof made unto hum, therefoze upon 
a motion made to the Court, and by the aſſent of Conunlel, ambarum partium, 
the Rule of the Court was this, That Sir lohn Townſend ſhould bing 2001. 
into Court, \o2 the Lozd of Lincoln; and that he, bpon papment of this Ponep, 
ſhould make a good and ſufficient aſſurance unto him of the Land : And the Rute 
was further, that if he did not bzing the money in Court, at che time appointed, 
accoding to the Rule of the Court, that then an Atcachment ſhould be granted a- 
gainſt him. | 


A Writ of 


Iydgement 


Error to re- 


Nota. Bp Coke chief Iuſtice, That aTounlello? ts called in pleaving, homo 
Conſiliarius, & in jure peritus; ff an Attozney, he ts callled Attornatus, and ſo 
he map juſtific, but to be a Solicitoꝛ to another, he cannot foz thts juftifie, if it be 
not fo2 his aſter; fo2 none can be a Solicitoz⸗General in all Courts, but on cly 
fo) the King; As touching this, there is a Cale, 19 Eliz. Dyer, fol. 355, Ouleys 
Cale, who was Solicitoꝛ to the Countcſs of Kent, and there bjought his Action 
upon the Caſe, ko? moneys by bim diſyurſed, koz the buſinels of the Countcls. 


Jones Plaintiff, againſt Croſs 
Defendant. 


Entred Trin. 11. Fac. B. R. 
Rott. 366. 


j 


N a Whit of Trroz, to rcverſe a Judgement given in an Action of Debt upon a 
Bond, to which the Defendaut pleaded in Bar, Non eſt factum, and found a- 
gainſt him to be his Oeed, and upon this the Judgement was entred, Quod fir in 
miſericordia, whereas it ought to have been, Quod capiatur, Tota curia ; this is 
a clear Etrog, and fo; this £irop, by the Rule of the Court, the Judgement was re⸗ 


verſed. | 


Huxley Plaintift, againſt Harriſon 
Defendant. 


Nati of Erroz,to reverſe a Judgement given in the C. B. againſt him fo) 
200.1. Ertoꝛs aſſigued, the caſe appeared to be, that Ralph Harriſon had the 


verſe a judge · Judgement againſthhim , and after the zit of erro2 bzoyght, and erroz aſſigned. 


ment in the 
B. 


Ralph Harriſon dyed inteſtate, and Richard Harriſon took Letters of Admini⸗ 
ſtration, a ſcire facias bꝛought againſt him, ad aud iendum errores (the Blaintiffe 
in the Wit of Erroꝛ, had a releas ſrom him.) Richard Harriſon the Adminiſtra- 
to), appeared here, and afterwards cave up bis Letters of Adminiftratton unto ove 
Hamble, uponthis the Court was moved, that the Scire facias might be granted 


to the Adminiſtratoz generallp. It was urged, that Humble being now the Ad- 
| | miniſtratoꝛ, 
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minictrato , the Plainticke in the CTinit of Erro cannot plead the relcaſe of another 

again Humble, and he ſappoſed that this releaſe was gained by ( ovine from 

Richard Harriton, and the-Piatutifte in the TU of Errox , who had the relcale, 

ſuppoſed that Humble had go: the Adminiſtratiou by Covine. Man Secondary, 

being demanded vp the Court, how the Yoecorn's in this Talc were, wie auſwe- 

ted thit the JPpeftocnts were voth wapes; tharrye Scire facias might either be 
adminiſtratoribus, generally, oz elle raliadaminiſtratori, both wapes uſed, and 

good; at:erwards the Scire facias, ed aud iendum errores, upon the fozmer whit 

of Erroz, was bought agatuſt a JIerton , certain that was Admintſtratoz. Ihe Wore the dif. 
whole Court agreed in this, that the deatij of the Detendant, in a Tut of Erto}, ference where 
doth not avate the TUzit cf Errop ,but he may have a Scire facias againſt another, he Plaintiff 
ad aud ieadum errores. But otherwiſe it is, where the Plaintiffe in the Aut of Aer, > hg 
Erroz dyes, there the TU of Erroplhall avate, and then a new Mit ef Erroz and aud the 
ought to be De recordo, quod coram vobis reſidet; the Court was then moved Defendant, 
that the Scire facias might go generally to the Adminiſtratozs, Dodderidge. Lee te the aba 
the ſame goe accozding to the ÞPzeſivents , Man Secondary, made anſwer , The est de 
Dꝛeſideuts are both wayes, either to name ſuch a one Adminiſtratoz, oz generallp 

to the Adminiſtratozs. Dodderidge Iuſtice. to have the Scire fac ias, againſt a perſon 
certam, as Avminiſtrato2,this may be fraudulent,fo2 lo he map bjing the Scire facias 

a gaiuſt one, who is not Adminiſkrato), and map obtain a relcaie from him, and ſo 

this ſhall be very miſchievous, the better, and ſafer wap thercfoze is, to have the 

Scire facias; againſt the Adminiſtratoꝛs genere Ip, otherwiſe any man may be 

ſtript of his juſt and due debt; the Court agreed yer in, and ſo accopdingly , the 

Scirefacias was to the Adminiſtrsco:s generally, ad audiendum errores, aud es to ; 
the releaſe, befoze mentioned, the matter was afterwards moved again. Term: Trin. 55 ws 3 
14 Jic. B. R. and as to this releaſe the caſe tben appeared to be, that Huxley bꝛought this caſe mo. 
his (Unit of Erroyto reverſe a Judgement given againſt him tu the C. B fo; 200.1. ved again. 
Huxley being in cxecuticnupon the Judgement had againlt him, removed himlelk 

hither by a Hibeas Corpus; and in this Tt ok Erro2 manucaption was taken, 

fo2 him to pꝛoſecute the it of Erroz, cum effectu; and if the Judgement be ak- 

firmed, then he to pay the puncipall, and if he do nof*pap, then his manucapto:s 

to pay, afterwards, after this wait of Ecroz bzought, and manucaption taken, and 

befoze Judgement affirmed , a releaſe was made co him, and the bailes , of all acti: 

ons, Executions and Demands ; the Judgement, was afterwards affirmed ; the. 

money not paid by Huxley the pꝛincipallzupon this, a Scire Facias was pꝛoſecuted 

againſt the manucaptozs, who in Barre pleaded this rel-ale,as befoze made, in mau- 

ner and forme, and whether this releaſe ſhouid be a good barre to the Scire facias, 

was the queſtion, the ſame being made, after the Tic of Erroz bꝛought, and befoze 

Judgement affirmed. It was urged, that this was no Barre, being wade befoze 

any chi ig was due; fo} here the Balle is lyable, onely with a (Si) Judicium affir- 

metur; the releas was made, to Huxley, the pꝛincipall party, and to his bailes, the 

Scire Facias, agaiun the bailes, who plead the releaſe. Tr. 4. Eliz. Rott. 1207, Trin. 4. Eliz. 
C. B. put in Hoes caſe, Cok.5. pag. fol. 71. adjudged, that by a releaſe , of all Rot. 1207, Cc 
Actions, ſuits, and quarrells, a Covenant befoze the ſame be bzokev, is not by this 

releaſed; becauſe that then there was not any cauſe ok Action, noz any cert in du- 

tie befoze the Covenant bꝛoken; and agreeing with this, it was allo Hill. 40 Eliz. Hil. 40. Eliz. 
in B R. hetween Hancocke and Field, and ſo was Hoes caſe, Coke 5. pars, fol. B. R. Oc. 
70. In an Action ok Debt by Hoe in B. R. Phelix Marſhall was baile fo2 the De- 

fend ant akterwards, and befoze any judgement given, the Plaintiffe did releaſe unto 

Phelix, all Actions, duties and demands; akterwards judgement was given againſt 

the Defendant, anv upon his defaule, a Scire Facias iſſued out againſt Phelix Mar- 

ſhall, the baile, who pleaded this generall releaſe , and upon a demurrer, ad jubged 

this releaſe to be no barre to the Plaintiffe, fo2 that the wozds of the Baile, are 
tonditionally. (S) Si contigeret predictum defendentem, the Debt anddammas 


ges, to the Plain:itfe, minime ſolvere aut ſe priſone Mareſchall. ea occafione =_ 
| red- 
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20 Aſſiſar. 
placito. 7. 


reddere; lo that there cannot be by the Baile any certaine duty, unt ill Judgement 
be giben, befoze which ( none cau tell to what ſum the Debt, and Dammages will 
amount, the recognizans of the Baile, being generall, is to be reduced unto a cer» 
taintie by the juogement, and not befoze. Coke, Harciſon recovered againſt Hux, 
ley 200.1. in the C. B. A zit of Erro; bzought here, the perty bꝛought hither by 
a Habeas Corpus, and here, foꝛ him, manucaption taken, to pay the Debt, Si at- 
firme, il it be affirmed, it map be releaſed, to the ſurety, if he had releaſed the 
Debt, all the Pzoceediugs are releaſed, if be had plcaded the releale here by Har- 
riſon to Huxley; if by pour own Act, it is now become impolſible to be perfozmed, 
when the Releaſe hath diſcharged the Debt, how can che Baile pap the Debt, which 
was diſcharged by the releaſe, and if che Pꝛincipall do render his Body, the Baile 
is by this diſcharged. It was urged fo the Dekendant, that the oziginall Debt is 
by this releaſe diſcharge, as to the Pꝛincipall, rhe Scire facias here ſets fozth the 


Judgement in the C. B. tt doth not appear in the Scire facias, that Huxley was de- 


kvercdout of Execution, the releaſe made unto him, being in execution, and ſo by 
this the debt is diſcharged, Coke. if a man hath che body of one in Execution, comes 
bere by Tit ot Erroꝛ, by Habeas Corpus, manucaption taken, the Bodp bp this 
is diſcharged, but not the Debt, fox he map afterwards offer his body againe, and ſo 
by tbis, to tree and diſcharge his batle,the Body is not taken abſolutely, but quouſ- 
que, the Debt latisfpcd,as it was urged, aud by 20 Aſſi ſarum placito 7. a man 
hath a Statute 02 Recogntzans,ſyeth out execution upon the ſame, he hath the Land 
in execution, quouſque, the Debt paid; Afterwards the Connuſee doth releaſe the 
Debt; by this the Execution ts diſcharged ; ſo here in this pzincipall Caſe, the 


Body is anſwersble fo2 the Debt, quouſq; paid, if the duty be once diſcharged, the 


Body ſhall be alſo viſcharged, which is onely charged fox this. Coke; hen Manu⸗- 


captozs are taken, traditur in ballium, be is then to be out of P2iſon. Dodderidge, 


The releaſe 
Pleaded by 
the baile in 
barre of the 
Scire facia⸗ * 
a good plez 
by the whole 
Court. 


In Felix Mrrſhalls Cale, the Releaſe-was made fo the Baile, in the Caſe remem⸗ 


bed, here the Releaſe was made fo che Pzincipall, and to the Baile alſo, when the 


principall part is releaſed, the Debt by this is gone. Coke in the C. B. they enter 
a certain ſumme, but here an unccrtatne, and therefoze in the one caſe, the releaſe 
is good, in the other not; ehe Debt is not gone, as to the pyincipall , by this bail- 
ing, but it remaines a Debt fill, and he map render his bodp againe; andſviſcharge- 
his Baile, as appears bp 14 H.7.foi.g. the Court wagcleare of opinion, that by 
this releale, the Debt is dilcharged, and that this being thus pleaded by the Baile in 
Barr to the <cire facias , is a good Plea, by the opinion of the whole Court, but 
they would not at this time over-rule the ſame ; the parties perceiving the opinion 
of the whole Court, but they would not at this time ober- rule the fame, the parties 
perceiving the opinion of the Court, ded reſt ſacisfped therein, and the matter ne⸗ 


ver moved ag aiu. 


Tipling 
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Tepling Plaintiff, againſt Pexall 
Defendant. 


Entred Hill. 11. Fac. B. R. 
Rott. 274. 


De Caſe was upon a Miſnomer of a Cozpozation , being the Cozpozation of A mimomer 
Shtp-wzights, the Company of Ship-wzights of Redderifte, were Jncoz- of 2 Corporr 
pozated, bythe name, of prefecti & gardianorum Naupegorum. De Redderiffe. n. 
Coke chief Juſtice. Nauticarum, this is a name known to Ship-wzights , and 
not Naupegorum, the Company of Ship-waights of Redderriffe, in the County 
of Suſſex. Coke, thep are to ſhew how a ſpeciall ſupplicavit all be directed to 
them, the opinion of Manwood chief Baron, was this, as touching Copporati- 
ons, that they were inviſible, immoꝛtall, and that they had no ſoule ; and theretoze 
no Subpœna lieth againſt chem, becauſe they have no Conſcience no ſoule;a Coz- 
pozat ion, is a Body aggregate, none can create ſoules but God, but the King creates 
them, and cherefoze they babe no ſoules ; they cannot ſpeak, no2 appcar in Perſon, 
but by Attoznep, and this was the opinion of Manwood chief Baron, touching 


Coꝛpozatious. 


Nota, That the Tizic was here directed, Prefati, & gardianis , & ſociis. The writ 
and in this varyed from their Name of Jncozporation, and therefoze fo2 this miſ- ruled bad for 
naming ofthe Coꝛporation, by the Rule of the whole Court, che zit was held the imiſnomer 
to be bad. | | of the Cor- 

poration. 


Nooth Plaintiff againſt yard 
Defendant. 


Fatced Hill. 11. Fac. B. R. 
Rott. 1016. 


12 an Action of Debt, bꝛougbt fox Rent, the caſe appeared to be this, a Leaſe fo? ee ee 

years was made to the Dekendant, rendring Rent ; alterwards, the reverſion of by re 2 
this was granted, to the Plaintiffe, and to his Mike; the Tenant fox years attoꝛns, band alone. 
the Term ended, and foz Rent areere , the Plajncif alone bzougbe an Action of | 


Debt; and Whether this Action lo lpeth bythe Plaintiffe alone, without un 
| f is 
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13 E. 3. Fitz. 
tit. Ce. 


bis Mife with him, they having a joynt eſtate in the reverſion, was the Que lion. 
Haughton, this is an incurable fault; fo; he having this onely in right of his wife, 
although the terme be ended; befoze the Action brought; he ought to hare joyned 
his Mite with him in the Action; ko; it hath been agreed, that if che terme had cor: 
tinuance, he ought io have jopned bis Mile with him in the action; and the end 
ing ok the Tcrme here, be koze the Action bꝛought, makes no difference at all in the 
caſe; but that he ought to joyne his ite with him in the Action. 


Note, That at another time (S5) Termin. Trinit. 12. Jac. B. R. this matter was 
moved again. It was urged, that here che Action is bzought by him as an Al- 
ſignee, and therefoze he ought co joyn his TUife with him in the Action, fox that he 
is not an Aſiignee alone, but with his CUile, and ſo ye hath herein fayled , in his 
couvepance, and to this purpole is theraſe in 13* E.3. Fitz title voucher placito. 
119. and 7. E. 4. fol. 1 5. & 18. E. 4. fol. 2. & 15. Where thep ſhall jopne in the 
Action, and where not. (oke. the Action here bzought by the husband alone foz ar- 
rerages of Rent, is well bꝛought in Debt fo? the arrerages of Rent, befoze the 


coverture, and which he hath in right of his Aike, in this caſe, he ought to joyn his 


Vile with him in the Action; other wile it is, if the Action be btought foz arrera- 


ges of Kent, growing due, during the Coverture, in this pzincipall caſe here, clear- 


lp, the Action is well bꝛought by the husband alone, without jopning of his wife with 
bim; and this Caſe of the Rent, doth very much differ from a duty due unto the 
husband, tu right of his Aike; by acontract, the which, if he doth not recover, du: 
ring the Coverture, the lame is then quite loft, but otherwiſe it is of a Rent , fo} 
that this remaines, aud ſurvives to the husband. Haughton, notwithſtanding the 
reverſion, was here granted, to the husband, and wife; vet the Action here bzought 
by the husband alone, fo this rent, is well bzought, and no difference there is at 
all, where they are Aſſignes of the reverſion, and where they are Leſſozs , as co the 
bzinging of the Action of Debt, fo2 the rent, the lole, and pꝛincipall matter conſi- 
derable here is, whether the husband here, hath ſuch an intereſt in him, as that he 
map bzing an Action fo) this Rent, only, in his own name, oz not, here as an Al- 
ſignee, he map ſue foz this Rent alone, and this he map ſo do, in regard of the na- 
ture of the thing, which is by him to be recovered , the ſame being a ſum in groſſe, 
and this is the true reaſon, oh he map bꝛing this Action, in his own name, with- 
out jopning of his TAife with bim; and not upon the reaſon grounded, upon the na- 


ture of their eſtate, which was jointly made unto him, and to his Tlife ; and the 


Judgement 
given for the 


Plaintiff: 


thing tobe recovered, being the rent, the which the husband alone is to have, and 
the lame ought to come into his purſe, and no difference there will be at all, where 
the husband, and TTiife, are jopnt. L eſſozs, and where thep are joynt purchalozs, all 
is one, as to the hinging of the Action fox Rent; here the husband ſucs alone, not 
in regard of his eſtate , wich his Mile, but in regard of the thing, to be by him re- 
covered, being the rent, the which he is onely to have, and ſo this Action here bꝛougbt 
by the husband 8lolie, fo; this rent, without jopning of his Mike with him, is well 
bꝛought, and ſo he ought to have his Judgement. Croke agreed herein, that the 
Action of Debt here bzought by the husband alone, without his Tife , foz arrcra⸗ 
ges of cent, is well bꝛought. Dodderidge, the Action here bzought , by the huſband 
alone, fo; this rent, is well bꝛonght; but ifhe bad here bzought this Action of debt 
fo2 the rent, as aſſignee, by an aſsignment made by him alone, whereas the reverli⸗ 
on was aſſigned unto him, and to his Mife, jopnclp, this then had not been good, 
but as the Action is here bzought generally by the husband alone, the ſame is well 
bzought, without jopning of his TUife. with him, in this Action and he ought not 
here to ſhe w himſelf tobe an aſſignee; and ſo the whole Court agreed clearly in opi- 
nion, Chat thes Action of Debt, here bzought,bp the husband alone, koz this rent. 
without jopuing of his Mike with him, is well brought; and fo che Rule of the 
Court was, Quod Intretur Judicium proquerent. 5: 
Nota 
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Nota, by Coke chief Juftice. when J was in the C. B. It was there reſolved Xoce. 7 
by us all, by Walmefly, Warbirton, Foſter, and my ſelf, Una voce, That a | 
common recavery, againft an Infant, was but as a common aſſurance, upon which 
auſe may be averred, and a foꝛfetture of an Eſtate fo; life, and that this not to bind 


02 hurt him. 


— 


The K IN o, and the Earl of 


Exeter. 


123 mo ved the Court foz the Carl of Exeter, to have thoſe Fines , which 1 3 * 
were aſſeſſed upon the Commiſſioners of Sewers, fo acting contrary to their On 
Commilſion, and he clapmed co have theſe fines, by fozce, and vertue of a grant he Exerer to 
had by Letters Patents from the Crown, his Letter Patents were read in Court, have fines im · 
by which he was to have che amerciaments of all his Tenants, and reſidents impo- Poſed by ler- 
ſed in Curi a coram nobis in Cancellaria, coram nobis in Banco, in faccario & Patents. 
coram nobis & conſilio noſtro. But had not thele wozds in his Patent, (S) coram 
nobis, generally; yet he pꝛaped to haveallowance of cheſe his Letters Patents; 
and of tbeſe Fines. Coke. It appears by the bookof 29 Aſsiſar. that coram nobis, 
generally; this to be intended, to be in this Court; and he hath not cheſe words 
m his Patent, Coram nobis in Cancellaria , this is onely in the Chan- 
cery. Coram nobis in banco; this is foz the C. B. & coram nobis, & conſilio 
noſtro; this is fo the Starr Chamber. And notwithſtanding theſe here, that were 
fined; are your Tenants, pet there is no colour fo2 pou to bave theſe fines, ſo impoſed 
upon them, foꝛ miſvemeaning of themſelves , in their Dffice ; and theſe words in 
pour Patent, of tenentes, & reſidentes, will no wapes at all, apde, o2 availe pou, 
without ſpeciall wo2ds ; and though you had in your Letters Patents theſe wows 
Coram nobis, generally fo; this Court, pet pou cannot-have thele Fines, by theſe 

wo2ds (S) to have omnia ametciamenta, cenentium ſuorum, & reſident ium, fo: 

this is a plain caſe; that by theſe wozvs, you cannot by thts clayme, have any other 
amerciaments but ſuch as are impoſedupon them, onely in reſpect of their Tenan⸗ 

cies, and reſidencies; but not ſuch Fines, and amerciaments, as are here impoſed up- 

on them, in reſpect, aud by reaſon of their Office oz Commiſſion; but fo2 you, to 
have theſe fines, you ought to have ſuch wozds in pour Letters Patents (S) to The Fines . 
have ſuch Fines impoſed upon them , as on Sheriffs, oz otherwiſe by reaſon of eee , 
their Office oz Commillton, Aud ſo the ſame had been good, but not otherwiſe, the che whole . 
whole Court agreed with himcleexly in this; and eherefoze by the rule of the Court, Cort. 

theſe Fines were dilalowed unto him. 


29 Aſfifar. 1:4 


Nota, That upon a pꝛi vate Conferrence by the Judges, with Yelverton the 1 
Kings Sollicitoz, upon the diſſolving of the Parliament, which was in this Term : 
ſuddenly diſſolved, and ſo nothing done. Coke chief Jultice , touching Parlia- Upon the dif- 
ments, it appears by 33 H.8, Brookes Cafes. fol. 5 2 placito 228. Plowdens ſolving ot the 
Commentaries, fol. 79. in Partridgescale. and 3 3 H. 6. fol. 17,18. what fhall be £2rl33 H.8., 
faid to be a Seſſions of Parliament, and what not; that every Seſſion, in which Oe. 
the King doth ligne Bills, is a dap, and a Parliament by it lelk, and that there can 
be no Noule, without aS:\iion, No Parliament without a Roale; and uo Seſſion 


wichout the Ropall aſlent. 8 
3 Barnes 
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An Action 
upon the caſe 
for an eſcape. 
Scat. of 13. 


5.7. 


liz. cap 
of Bankrupts. 


4 Tliz. Dyer. 
fol. 211,212. 
placito 33. 

dec. 


— — 


Barnes Plaintiff, againſt Cary, and Barker 


Defendants. 


Entred Mich. 11 a Jac. B. R. 


Rott. 191. 


12 au Action upon the Caſe fo) an eſcape, the Caſe appeared to be this, one Viſor 
was indebted to the Plaintiff, and to divers others, and became a Bane 
krupt, che Plaintiffe, and the others, to whom be was indebted, complayned to the 
Led Chancelloz, and pzocured from him a Commiſſion , upon the Statute of x3 
Eliz. capite 7. touching Bankrupts. Upon a triall in this Caſe , it paſſed fo the 
Plaintiffe. Coventry, moved the Court in Arreſt of Judgement, that the Decla- 
ration here was inſufficieuc, and chat foꝛ divers reaſons. 1. The Commiſſion here 
is miſpleaded , and therefoze by this Commiſſion, che Comnuſfſioners had no war- 
rant to meddle with the Bankrupt, oz with his goods; the power of che Lo2d 
Chancelloz,is not here wellpleaded ; which power ol his, in granting of ſuch com- 
miſſions , is onely miniſteriall; be being to have his Authozity from the King. 
4 Eliz. Dyer. fol.211.212. placito 3 3. upon the Statute of 28. H. 8. capite 15. 
by which ic is ozdained, that a Commiſlton, to heare and determiue of Piracies, ſpall 
be awarded, to the Admirall, and others co be named by the Chancelloz ; the Loꝛd 
Keeper, there being no Chancelloz, may grant this Commiſſion, foz that this is 
no Judiciall Act, but done by him, as au Dfficer,and fo; the neceſſity of Juſtice, al⸗ 
ſa, here in this Cale, the Statute is not, that the Chancellour, to have autbozity, 
but onelp is name; here it ts pleaded, that che Chancelloz did give power, and 
fo this is miſpleading; but it this had been here well pleaded, pet a juſt cauſe ought 
to have been ſhewed, foz the commitment of the party; it is only ſhewed here, that 
hee did refuſe to make anſwere unto certaine Interrogatszies, but it is 
not ſhewed, what the Interrogatozies were; this doth not appeare in 
the Declaration. It is allo ſhewed, that the Commiſſioners committed him, 
untill he ſhould confozm himſelf; and that he being in the cuſtody of the Goaler ac 
Briſtow ; ſuffered him to eſcape, befoze the Debt ſatisfyed; and it doth not appear 
that he was committed fo2 this, but onelp fo2 his not confozming of himſelf; and ſo, 
as this Declaration is, he had no cauſe, to have an Action upon the Caſe , fo2 this 
eſcape; the Declaration being thzoughoutinſuffigient, Coke. As co the 1. Excepti- 
on, if it be ſo, the Declaration is not good;ſ[fo2 this is aregall Pre rogative of the 
King, to give luch a power, and the Chancelloz cannot, the Roul was ſeen, and the 
ſame was, dedet poteſtatem, & autoritatem, this is not good, fo2 the Lozd Chan» 


- rello} cannot do this, but onely the King, and his power is deribative, being derived 


from the King , but he hath no ſuch power to grant in this manner of hunſelk, as 
being the Lozd Chancelloz; but the Recozd, bath in it thele wozds further, (S) that 
the Lozd Chancello, vigore ſtatuti, & juxta formam ſtatuti fecit Commiſsionem 
quandam ſub magno ſigillo gerent dat. apud Weſtmonaſterium, &c. & per ean- 
dem Commiſsionem & ſpecialis Commiſſionar. dicti domini Regis nomina- 
vit, ac dedit eis plenam poteſtatem & auctoritatem juxta formam ſtatuti, and ſo 
this being ſo, the ſame is to ha ve a reaſonable inte ndment, that by the Commiſion, 
thus to them granted, they have authozity juxta formam ſtatuti, and this clearly to 
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be intended, to be ſo by the King, and ſo the Declaration good, notwirhſtanving 

this exception taken, which was verp colourable; but conſidering all the wows to⸗ 
ether, as they are in the Declaration, ſo the lame is good, and well pleaded. As 

to the other exception, to the uncertaintie of the Interrogatozies, this is no good 
exception, the Declaration is good, and he ought not to ſhew therein what the Inter- 
rogatozies were, koꝛ this is allo laid to be juxta formam ſtatuti, and lo good, as to 

the other matter moved, (S) that{he ought to babe ſhewed, that he was wozth fo 

much; this is not co be ſhewed, but is to be lo intended; as co the laſt exception, 

this is not materiall;fo2 that, the loſſe of the Plaintiff grows, by reaſon of the eſcape, 

which intitles him to his Action; and it is ſhewed in the Declaration, that he was 

{ub Cuſtodia, and then ſuffered to eſcape, which is the ground of the Plaintiffs 

Action; the firſt Objection here was moſt colourable, but it being here laid to be 
vigore ſtatuti, this makes it good; allo theſe Allegations in the Declaration, are 

ſo expꝛeſled, but byway of inducement onelp unto this Action, which is brought 

onely foz the cſcape, and ſo to be recompenled fo the dammage by him thereby ſu- 

ſtained; but it had been the moze fo2mall pleading, to have nominated, and expꝛeſ- 

ſed, that the King, Dedit poteſtatem, & auctoritatem, &c. but as it here is, being 

that th2 Low Chancelloz, juxta formam ſtatuti dedit poteſtatem, & auctorita- 

tem, &c. this pleading is good, and ſułlicient in ſubſtance; the whole Court agreed - 

with him herein, that che Plaintiffe here, koz this eſcape had juſt cauſe of Action; be- Judgement 
ing dainnifted thereby, that the Declaration is good, the exceptions thereunto well given for the 
an(weacd ; and ſo by the Rule ofthe Couct, Judgement was given, and lo entered Plaintiff, 
foz the Plalntifte. „ | 


% 
* 


— 


Sic Chriſtopher Heydon Plaintiff, 
— againſt Godſole & Al. 
Defendant. 


JN a Wit of Erroz in Parliament, to reverſe a Judgement in an Alüſe. The A wiit of Er- 
Parliament being diſſolved, Winne moved the Court now to have execution, cor in Parlia- 
ac coꝛding to the keꝛmer Judgements. Coke chief Juſtice. this was no arliament, 2 5 
be caule that no Bill paſled, uoꝛ any Royall aſſent; this was onelp but au inception cution prayed 
of a Parliament, if any aſſenc,o2 diſaſſent, there had been to any Bill, then this 
ſhould have been ſaid, to be a Sellion; and then a Roule of this, was ta have been 
made; allo it is not to be tried by a Jury, whether there was a Parliament oz not 
Jn 2 £.4. the Parliament was by Superſedeas revoked, oz diſcharged, and this 11 E. 4. 
was upon the comming in of Enemies, and ſo in ancient time, as in the tune of King King E,2. - 
E. 2. the Parliameut diſcharged by P2oclamation, and by a Wit of Superſedeas, 
c this was upon the coming in of the Scots, but all the Bills did then ſtand in their 
fozce, to be revived againe at the next Seſqion of Parliament. As to the execution, 
upon the fozmer Judgements ; the ſame ought now here to be granted; the party 
hath been long delayed; and this being in an Aſſiſe, which is feſtinum remedium, 
after Judgement delaped by a UI:1f of Erroz, theſe are unconſcionable Proceed- 
ings; execution cleerly oughtnow to be granted, ſoꝛ the Recozd was never removed, Exccution 
the whole Court agreed herein, that execution here ought now to be granted; and granted by 
ſo by the Rule of the Court, exccution was granted, if better cauſe nat ſhewed to the rde Rule of 
contrary, No cauſe was ſhewed, and fo the Rule ſtood abſolute. te cout. 


Ff 2 Price 


Cs Be NO 


1 — 
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Jn a Prohibi. 
tion upon a 
modus. 


Woddem water 
Pariſn, jn the 
County of 
Eſex. 

1. 


2: 


Mich.37. 
Eliz. c. 


— 


Price Plaintiff, againſt Maſcot! 
Defendant. 


Entred Mich. 11. Jac. B. R. 


Rott. 250. 


Na Pꝛohibition to the Spirituall Court, upon a Libell there foꝛ fythes , in his 

Declaration, ſecs foꝛth five ſeverall pꝛeſcriptions fo a modus decimandi, there 
pleaded, in dilcharge, and not allowed o, and foz this cauſe a Pꝛobibition prayed de- 
murrer to this Declaration. G. Croke praped a Conſultation, fo that all the pꝛeſcrip- 
tions let forth in the Declaration are bad; the queſtion was fo? the tithe, ariſing in 
the Pariſh of Woddam-Water, in the County of Eſſex ; The 1. Pzeſcripticn was 
this, to be diſcharged of tithe herbage,fo barren cattell, in the Pariſh, and out of the 
Parke, kept, andimployed onely fo2 huſbandzy, and manurance of his Land, with. 
in the Pariſh, and ſo koz other young Cattell kept foz this purpoſe, cum valerent; 
and in the inter im, it is laid, that he had uo other pjofic of them, ans in regard, 
that he was to have his tithes out of the pꝛolits ofthe land manured by theſe cattell, 
aud therefoze fo tithe herbage of them, in this regard, be pꝛeſcribes to be diſchar: 
ged; this pꝛeſcription here, is not good, the ſame being too generall, and trencheth 
co the impoveriſhing of the parſon,if he ſhall have no allowance fo2 barren catcell the 
ſecond pꝛelctiption is alſo bad, being this, that if he kept milch kine , oꝛ Ewes, he 
pꝛeſcribed, to pay at Lammas dap, 9. Cheeſes, this is not good; and fo2 fatting cat- 
tell, to pap nothing : upon this there was a Caſe, Mich. 37. Eliz. between Doctor 
Lewis and Gilborne , where the pꝛeſcription fo2 a modus decimandi, was this, 
that in regard he paid foz Pilch-kine ſo much, (S) i. d. he pꝛeſcribed to be dilchars | 
ged of the tithe of milch-kine, and alſo of all other dry Cattell, this was there held 
to be contrary in it ſelf, ſoʒ a modus foz one kind, to be diſcharged, of another kind; 
and therefoe this pꝛeſcription held not good, and fo this cauſe the ſame was diſal- 


28 Eliz,B.k. lowed , another Caſe there was, which was a Lincolnſhire caſe, 38 Eliz. B. R. he- 
Sherington and tween Sherington and Fleetwood, where the pꝛeſcription was to pap lo much fo 


Fleetwood. 


Littleton of 
his chapter 
of Burgage. 


milch-kine , and Eawes, and fo this to be diſcharged of tithes, fo2 them, and 
fo; all his dzy Cottell ; this was here adjudged to be a bad pꝛeſcription, and ſo here 
in this pꝛincipall caſe, this pꝛeſcription not good, and as touching Cuſtomes , Lic- 
tletons Rule in his Chapter of burgage, is to be obſer ved, being this (S) that Con- 
ſuetudo ex certa cauſa rationabili uſitata, privat communem legem, ſo that E- 
very Cuſtome ought to be reaſonable; but here the 9. Cheeſes, to be in diſcharge, 
fo the milch kine, and alſo foz all his other dry cattell, this is a bad cuſtome and 
unreaſonable; the third pꝛeſcription here is laid fo? ſboꝛne ſheep , to pay fo? this the 


Tenth fleece, and to pap no other tithe fo2 the agiment of any ſheep, and fo? this 


cauſe the pꝛeſcription is not cood ; fox that he here pꝛeſt ibes to pay no moꝛe, then 
he ought, de jure to pap, and ſo not good ; allo it is not here averred, that thele 
ſheep, 62 Kine, were there kept ,no2 that he had any Kine oz ſheep, fo2 Which he 
ought to pay; and therefoze the pꝛeſcription net good; the fourth pꝛeſcriptien fo? 


the latter crop ofmeadows, out of the Park, this is no other, but to pay this which 


he ought to pap, and by this to be dilcharged of that which be ought to pay, 
being the neſfture , and (ſo not good, the Filth Pzeſcription touch. 
| ing 


_—_—— 
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ing the Furzes, and Broome, thelibeil is, he took 60. loads of Bzoome , aud paid 
no tithe fo} it, the pꝛeſcription, in dilcharge of this was, that the land by this being 
bꝛought into tillage, and ſo by this the JIarſon to have tithe con, which ſhould be of 
greater value ko him; and that the Bzoome was but of ſmall value, and given a⸗ 
way to the pooꝛe fo; pulling of it up; and theretoꝛe he to have no tithe of this bzoom, 
vut it is not aberred, that the bꝛoom ſo taken, was fo? this purpoſe; andtherefoze 
not good, neither is it averred, that this was converted into tillage, in the libell it 
is ſhewed, that this bzoom was roofed up, everp peare, but doth not ſhew, that it 
was lo done fo} this purpole, to convert, and turn the ſame into tillage; neither is it 
averred, that this Land was barren, noz that the ſame was converted into tillage; 
and ſo the Pꝛeſcription not good, and therefoze pꝛaped a Conſultation; againſt 
this it was urged by Davenport, that theſe ſeverall pꝛeſcriptions are good; As to 
the 1. touching barren cattell, that were kept, to be imploped in husb indzp, and I, 
becauſe with them the Landis tilled, and they make the encreaſe , foz that tithe 
con and hap, commeth of the labour ofthe Beaſt, and therefoze this is a good pꝛe⸗ | 
ſcription. Hill. 8. Jac. C. B. Rott. 1 109. Gokes book of Entries. fol. 459. in Bax- papers 
ter, and Hopes caſe ; that fo2 the payment of tithe cozn, and hay, to be diſcharged Ge. 8 
from papment of any thing, koꝛ ali his poung cattell, kept and bꝛed up foz Agricul- 
ture, a Pꝛohibition upon this was granted: and a conlultation could never be obtaiu- 
ed, the reaſon becauſe that Mus bandzy cannot be without Cattell; and therekoze not 
to have tiche of them; and upon that recozd, no Conſultation was granted, there fs 
allo ſome ſpeech. of the diſcharge of the after crop, foz che rewine graſſe; as touch- i 

ing this alſo there was a Caſe, Hill. 4. Jac. B. R. Rott. 411. Cokes book of entries 4 ng : 
fol,460. Bartlet, againſt Long, a caſe touching tithe wood, a modus decimandi, 411. c. 
pleaded in diſcharge of it; the ſecond Pꝛeſcription foꝛ Lactage, this is good, as it 2 
ts let foꝛzth, foꝛ pr incipiorum non eſt ratio, if the Cuſtome be not unreaſonable , it 
is then good; he would have Perbage of milch kine, and milch ſheep, and foz calves 
allo; fo this, to have 9. Cheeſes papd him on Lammas Day , in conſiderotion of 
the cithe of milch kine, and milch Ewes , and fo2 barren Cattell; he to have theſe 
Nine Cheeſes, although hee makes buf Tru Checles , oz but Nine 
Cheeles in all, he is to habe 9. ſo that this tithe is here well ſatisfyed , with a 3 
collaterall thing, and ſo good. The third pꝛeſcription fo2 ſheep, to have the Tenth F. V. B. Regi · 
Fleece. F. N. B. & Regiſter, fol. 5 2. no tithe fo2 agitment of Land, in reſpect of ſter, fol.52. . 
the Cartell which feed there. The fourth Pꝛeſcription foz the afcer-graſle , in con- 4 
ſideration that every one ſhall pzeſerve primam tonſuram , by which the Parſon 
ſhall have the better tithe, and therefoze co be diſcharged of the after crop, foz the 
tithe ofic, and this is called ( rewine ) this is good, fo2 by this, the Parſon hath the - 
greater benefitt ; the Fifth and laſt pzeſcription , is not meerlp to be diſcharged of 
the tithe Bzoom , but if he hath barren Land, overgrowne with Bzoome, 
and at his pzoper coſts, and charges, hee roots this up, and converts 
it into tillage, to pay no tit he of this; the Cuſtome is qualified , this to be conver- 
ted, the lame yeare,o2 the next, into tillage , and ſo this is uot generally to be dil- 
charged of tithe bzoom; and ſo the preſcription here is good; and pꝛayes that the 
Mꝛohibition map ſtand. Coke chief Juſtice, theſe ſeverallpꝛeſcriptions here, are laid 
to be time out ot minde, and upon theſe the Counſell of the other ſive hath demurred; 
to demurre upon ſuch matters, is a very deſperate kinde of pꝛacliſe, and J would 
never have done lo, but to joyne iſſue upon the Cuſtomes, and firſt to try whether 
there was ſuch a Cuſtome oꝛ not? and if it be found ſo, chen afterwards, to demurre 
upon the validity of this in Law.. As to the Cuſtome foꝛ barren Cattell, which are 
for the Plo w, oz for the pale, no tithe is to be paid, fo2 the Herbage of them, and 
this is cleare, and ſo is Ly nwood, animalia fiuctifera, & ſterfilia, theſe exemp⸗ 
ted from tithe, and this very cleare; and ſo the whole Court agreed with him in all 
this; that for barren Cattell, bred and kept to be imploped in hus bandzp, foz their 

iſtment, no tithe to be paid, (unlelle it be averred, that they were bp bim katted, 
and ſotd away,) Coke. the Abbotot Colcheſter, had the Parſonage impꝛopriate, 

pet 
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pet the Uicar had the tithe Lambs; and iu one peare, the Uicar bad but one Lambe, 
and the Abbot woulo allo have this Lambe of him, whereupon the Uicar did write 
thele two verſes unto the Abbot. (S.) | 


Velleribus centum gaudes, cum late bidente, 


Nec reputas magnum tuleris niſi pauperis agnum. 


Statute of The nine Cheeſes here, are as well foz the one, as fo2 the other, As concern. 
2 E. 6. cap. 13. ing the bꝛoom, this is tithable, notwichſtanding he converts the Land into Arrable. 
if the Statute of 2 E. 6. cap. 13. do not help hum. Haughton and Croke, clearly, 
the Broom is tithable. Coke. It was Farringtons Caſe, if wood be ſtocked up, 
and the Land converted into Arrable, it was adjudged here, that of this wood tithe 
ſhould be paid for this Land is fructifera, and therefoze to pay tithes ; but if you 
would be diſcharged from payment of tythes, for this, vou ought then to averre,and 
Tem. Mich. pꝛove this to be ſterilis, under-wood, and that you have ſtocked up all, to make 
12 Jac. B. R. wap fox the low; otherwiſe tithe to be paid of this, and ſo of other great woods. 
this matter And ſo this Cale was adjourned unto another time. Afterwards Termin. Mich. 
moved again. | lac. B. R. this matter was then moved againe. Coke. Mot withſtanding the 
Mich, 35. demurrer to the Declaration be bad; pet if the Declaration upon the Pzobibition 
Eliz. Cc. be not good, a ronſultation is then to be granted, and this is warranted bya Judge- 
ment given, Mich, 35. Eliz. between Knightley and Spencer, that if the Decla- 
ration upon the Pꝛohibition be bad, then a Conſulcation co be granted. Pere the 1. 
cuſtome not to pay any tithe, fo2 barten Cattel! , imploped ſoz the pale, oz oz the 
A Conſultati · Plow ; oz for young Cattell, but the minor is here omicced, fo2 it is not ſhewed 
we that theſe catcell were ſuch, aud ſo not good, ano therefoze fo) this, a conſulcation 
T is cleerly to be granted, the whole Court agreed herein, foz a Conſulcation as co 
| this, the ſecond Cuſtome, no tithe to be paid fo; fat Catcell , becaule co pap nine 
Theeſes oa Lammas dap indiſcharge of tithe of milch kine , and fat cattell ; but 
doth not ſhew, that he had any milch Cow, oz that he paid any Cheeſe at all; and ſo 
not good, and therefoꝛe a Conſultation granted fo2 this, by che whole Court. Coke. 
Ik he payes money fo2 a modus decimandi, he may ſue foz this, though it be not al- 
ledged that it was paid, there is a difference between fructuoſa, & ſterilia anima- 
A triall at the lia, not to habe Tithe in both kindes. 
Barr. c. 

Nota, that afterwards, on another dap, by a Jury of Eſſex, the pꝛeſcription fo? 
the modus was tryed at the barr. Coke. if there hath been a pꝛeſcription koꝛ a mo- 
dus decimandi , If this modus be not paid foz a certain time, pet clearly this doth 

not alter the p2eſcription ko this modus, but he may pay it when he will. Alſo if 

there was a pꝛeſcription time out of mind, foz a modus decimandi, fe2 land, when 

it was a Parke, this pꝛeſcription Hall have continuance cleerly, foz che payment of 

this modusonelp , after that ſuch a Parke be diſparked , and converted co another 

moꝛe pꝛolitable ule : the whole Court agreed wich him herein; the Jury upon ſuch 

directions as the Court gave them, went together, and returning gave a Uerdict 

A Verdict for [02 the Plainciffe, in the Pꝛobibition, againſt the directions of the Court, and con- 
Plaintiffe, but £rarp to all their evidence, inſomuch chat the Court ſaid unto them, that they never 
againft the heard of ſo ill a Uerdict, they having nopoof at all foz the Pꝛeſcription, foꝛ the mo- 
rere dus decimandi; but foz the tithe to be paid in kinde, and therefoze the Court 
e ſatd, that it ſhould be cried again by another Jury , and would give the party no 


coſts in this caſe. 
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Marſbam Plaintiff, againſt Jolley 
Defendant. 


N an Action of Debt upon a Bond, a verdict given fon the Plaintiff, and Judge- it of cr- 

ment: A TUzit of Erro bzought to reverſe the Judgement, the Erroz aſsign- ro to reverſs 
ed, becauſe the Bond was Sexiginti, whereas it ought to be Sexaginta. Coke. a Judgement; 
Falle Latine will abate a CUzit, but will not vitiate a Deed; the Court agreed in Debs. Las 
herein, and by the Rule of che Court, Judgement was affirmed: | 


Fourden Plaintiff, againſt Denzy 
Defendant. 


Na Tait of Erroz, toreverſe a Judgement given in the C. B. the Erro2 A wire of er- 

alsigned was, becauſe that Judgement was there given againſt a dead man, the ror toreverſe; 
Defendant dying after the Niſi prius, and befsze the dap in Bank - Jt wagurged, 2 Judgement. 
that the day of che Niſi prius, and the dap in Bank, are all one, and to warrant this, 5 
was cited, 40 E. 3. fol. 38. placito 12. that the day de Niſi prius, and the dap in . 3. lol. 38. 
Bank, is all one in Law; and that che Defeudanc hath no day co anſwer oz ta 
plead any matter, no2 is yet demandable, and 35 H. 6. fol. 38. and 21 H. 6. f. 10. 35 H. 6. . 35. 
an Action of Treſpaſs bzought againſt chꝛee, che one of them appears and pleads oc. 
to Illue, the others make default At the dap ol che Niſi prius in the Countrep, 
upon the Tryal of the Jſſue, a verdict was given foz che Plaintiff, and 100 1. da- 
mages, the Jury ſever che damages; the Wit returnable, ad utas, of St. Mi- 
chael : The Plaintiff pays his Judgement, the Court will adviſe of che damas 
ges; the Plaintiff in the interim dies, the queſtion whether this death ſhould hin. 
der che Judgement held, it ſhould not: The Defendant came in Court, and ſhewed 
the death ofthe Jlafntiff, and ſo pꝛaped that they would not pzoceed to Judgement. 
Falthorp to the Defenvant, pou are not demandable now at this day, foz pou have 
no day in Court, and therefoze you can have no Plea, but onelp what you do and 
lap by way of Jnfozmation, ut amicus curriæ and not otherwiſe ; aud that which 
you do alledge, thep are to be matters apparant to che Court. but not matters in 
fait; here the default was in the Juſtices, the which ſhal nat turn the Plaintiff co any 
pꝛe judice, allo the Judgement is to have relation to the dap in Bank, at which time 
be was living; and accoꝛding to this purpoſe, there was a Cale, Paſch. 36 Eliz. 
Lewis & uxor, agaiaſt Smiter, in Datterp, & 28 Eliz. between Iſeley and Pel- 
lam, where d:ath happened in the interim, between the day of the Niſi prius, and 
the return in Bank. Coke. There will be a difference in caſe of che death of the 
party, where the Judge is to take the Couuſance, and where it is befoze any Conus |, 835 
ſance, as in caſe of a Fine, 1 Mar. Dyer, fol. 90. Varneys cale, that is not ts be fol. go. Cc. 
alsigned foe Erro, which is againſt the Office of a Judge, as appears by 7 H. 7. 7 H.. f. 4A. b. 
fol. 4. a. b. A man ſhall not be received in any Caſe to alledge auy thing contrary to 
that which one doth, as a Judge, as not to aſſign fox Erroz; that the Juſtices of 

85 the 


Paſch. 36. 
Eliz. Ge. 
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the C. B. did not give the Judgement, but the Clerk entred this, oz that no Juro) 
was (wozn, 02 that the Jurozs gave a verdict fo2 the Defendant, and the Judges 
gave Judgement foz the Plaintiff, fox this is contrarp to that which thep do as 
Judges : It appears by the 8 Book of Aſſi ſes, placito 32. If Judgement be 
given againſt a dead perſon, this is not void, bu: to be reverſed by a TUzit of Er. 
ro2 ; fox there ought to be a Court, a Plaintiff, and a Dekendant: Nominatim, 
this not to be avoided by averment, but by a Tit of Etroz, otherwiſe no man 
ſhould be ſure of a Fine, oz another Judgement here, at the Niſi prius day, a dap 
is given in Bank; the Niſi prius is by Act of JIarltamentc, not by the Law, the 
King not bound by this: ere a Judgement was given againſt a dead man, this 
cannot be pleaded, no2 any Audita quzrela to be had, and therefoze ex conſe- 
- quenti this being Erroz, to be reverſed by a Wit of Etro; the Judgement gi: 

pen in the C. B. ſhall not relate to the dayof the Niſi prius, but acco2ding to the 

dap in Bank; and if death ds happen, mean between the day of the Niſi prius, and 

the dap in Bank; if Judgement be given, this is clearly erronions. Croke. 

A matter which is ag ainſt che Recozd it ſelk, is not to be averred as the death of the 

party, at the time of the Fine le ved; otherwiſe of death happening befoze the 
Bꝛoclamations had. Haughton. The Judgement here is erronious foz t is 

Erroz, tbe reaſon of this is, becauſe the Judgement is not true, the ſame being 

given at the day in Bank, agaiuft ſuch a one, and chere is no ſuch perſon, he being 

dead befoze, and ſo the Judgement ts clearly erronious. Coke. Againſt a Fine, 

not to aver that the party was dead befoze, no? that the ſame was taken by Accoz: 

nep, but in pꝛoper perlon, foz that this is againſt the Dffice of a Judge, and therc⸗ 

foze this, in ſuch a Caſe, not to be aſſigned x The Court was all clear of Opint- 

on, that this Judgement being given againſt a dead man, ts erronious, and co be 

Judgement reyerled, and ſo by the Rule of che Court, foz this erroz the Judgement was re- 


reverſed 
Curiam. per verſed. 


8 Aſſiſar.plac. 
32. 


Nota. Teuch. Nota, That the firſt dap of this Trinity Term mag St. John Baptiſt dap, be- 
ing the begin - ing, a day in it ſelf, non dies juridicus, and pet all tbe Courts in Weſtminſter- 
ing of Trinity Pall did ſic the lame dap, the ſame being contrary to the directions and obſervati⸗ 
Term. ons of all the Almanack makers, by whom che ſame was ſec down, not to begin 
12 Jac. 1614. till the next day: Upon this. Coke. All the Almanack makers are herein very 
much deceived ; fo true it is, if this dap do happen in the term, then this is not dies 
juridicus, and the Courts do not then ſic on this day: But the true reaſon of his, 
and wherefoze we do now ſic here on this day, is wozthp to be known and obſer- 
The Statute of bed, which is this, becauſe the Statute of 32 F. &. cap. 2 1. made fo the Abzeviation 
32 H. 8. cap. of this Term, makes the full term to begin yearly fo2 ever after, on the Fridap next 
21. after Corpus Chriſti day, which dap this is; and ſo this dzp, by Act of Parlia⸗ 
ment, is made to be dies juridicus, the ſame dap, being not ſo in it ſelf befoze, and 
this is the true reaſon that we do ſic here this day in Court, otherwiſe we ought 
not to ſit here until the next Friday; fo2 this Act of Parliament bath made this 
Term to begin upon the Friday, and ſo hath made this day, when it ſo falleth out, 
to be dies juridicus. : 


Nota, Brook tit. Adjournment, placito 35. That anno 1556. St. John 
— Baptiſt day happened upon the Medneſday, which ought to have been the 
ke.) " laſt day ol che Term, therefoze it was adjourned, uſque diem Jovis proxim. be- 
cauſe that Feaſt was not dies juridicus, therefoze the Judges did ſic die Jovis, and 

did not loſe that dap. | 


. | 85 Wii. 
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W hiſtler Plaintiff, againſt Lee 
Defendant. 


Entred Mich. 11. Fac. B. R. 


Rott. 222. 


N a Wait of Erro2 to reverſe a Judgement given in Abington Court, there A writ of er- 
held by ancient Cuſtom, in an Action upon the Caſe upon a pꝛomiſe; upon 27 ror te reverſe 

aſſumpſit pleaded, a Uerdict and Judgement given fo2 the Plaintiff; and to re- Jndgement 

verſe this Judgement, a TWuit of Etro; was bꝛought, and the Recozd certiſied: Jt OR on 

was urged by Davenport foz the Plainciff, in the TUyit of Erroz, chat the Judg- * 

ment is erronious; it is laid, that this Trpal and Judgement, was at a Court held 

befoze the Majo, Bapliffs, and Burgeſſes of Abington, by cuſtom; thep have 

no ſuch Court, no ſuch Pꝛeſcription, and therefoze tue Plamtiff, in che Tut of 

\ Erroz, not to be concluded by this Judgement there ſo given; thep ought to have 

here expꝛeſſed moze particularly, how they held their Court, whether by Cuſlom, 

02 Charter, this being an inferioꝛ Court; aud this is warranted by 22 Aſſiſar pla- 22 Aſſiſar. 

cito64. Fo} aftirmanceof the Judgement, it was urged, not to aſsign foꝛ Er- Placito 64. 

roꝛ that which is againſt the Reco2d, and this appears by Wipdſors Cale, > H. 4. 7 U. 4. fel, 

fol. 39,40. 8 H.4. fol. 15. 20. 9 H. 4. fol. 1. 10 H. 4. fol. 7,8. and 7 Eliz. 39.40. e. 

Dyer, fol. 234. Doctor Bonner s Caſe, the difference is between inferioz and ſupe- 

rioʒ Courts; inferio2 Courts are to certiſie how they do hold Plea, not co aſſign 

foz Erro1, that there was no ſuch Cuſtom, foz this ſhould be che way to dꝛaw all 

ſuch Judgemeuts into queſtion, which is not to be allowed. Coke. Abington 

is an ancient Cozpozation; the Action there was, an Action upon che Cale upon 

a pꝛomiſe, and upon Non aſſumpfir pteaded, a * and Judgement was there 

given fo che }Platneiff : A zit of Erxroz bzought, and this upon che title of the 

court, that it is coo generally expꝛeſſeb, befnix” time out of minde, that they had 

no power to hold this Plea, that they had no ſuch cuſtom there. 1. It is a berp 

plain and a clear caſe, if an inferfo2 court holos plea, virtute literarum patentium, 

oz virtute confuerudinis - A a A of Erto be bzought upon their pꝛoceedings, 

thep are to ſet this down in their Cercifieate, how they hold Plea ; if ehep hold 

Plea virtute litexgarum patentium, the ſame is to be bought and (hewed by a 

Certiorari ; but otherwiſe it is, if thep hold Plea by Cuſtom, fo2 this fs not of 

Reco2d to be ſhewed, but that they, time out of minde, Have fo dane, clearly thep 

aͤre not to aſsign this fox Erroz, that there was no luch Cuſtom, foz the ſame is not 

of Reco2d, fox Pꝛeſcription is but matter in fait, and is nat to be trped but by the 

Countrep; they are not to alsign fox Erroz, matter which is againſt a Recow, as 

appears in 1 Mariæ, Dyer fol. 90. in Varneys Caſe, not to aſsign fo; Eco}, 1 Mer. Dyer, 

matter which is againſt the Recozd, and certiſication of the Juffices, as after a fol. 90. &c. 

Fine there ledped by Mary and her Pus band, not to aſſign foꝛ Erro, that Mary 

dped after the Conulans, but befo2e this wos certified o ingroſled, (S.) che 25 of 

March, which was befoze the Teſte of the Dedimus poteſtatem, fo; that this is 

againſt the Office of che Judge, which is not to be aſsigned foz erroz, and ſo is 


7 H. 7. fol. 4. a b. allow it here that they had Juriſdiction to hold Plea by Pas 
G gc ; tent, 


244 Termin. Paſch. ia Jac. 


tent, upon view of che Patent, it is not ſo contained therein; then they intitle 
themſelves by Cuſtom, what if the caſe were ſo, it would not be much material 
but prima facie this TUzit of Erro; liech here fo2 another matter, not pet moved, 
the TT12it of Erro; here bzought, is to reverſe the Judgement there given; this 
doth affirm that they have a Court, and to alledge now fo2 Erroz that they have no 
Court, g contrarp to the zit of Erro it ſelf, Curia noſtra ſecundum conſue- 
tud ineii Aſlignes for erroz, that they have no Court, no Pzelcription, if they 
uſurp their Jnriſdiction, and ſo no Court, but pet no Erroz; and it ts Coram vo- 
bis in Curia, if they have encroached a Court, yet it is a Court, lo if no Court, 
then no Erroz. Dodderidge. You have here admitted this to be a Court, and the 
ſame to be held, ſecundum conſuetudinem, and then pou do aſſign foz erroz, that 
there is noſuch Cuſtom, whereas in ſomecaſes thep may gain a Juriſdiction, bp 
way of incroachment: The Court was clear of Dpinion againſt the TUzitcof Er⸗ 
roz, and the Errors e\ligned, and fo2 the affirmance of the Judgement, but koz 
ö this time without ſaying any moze of this, Curia adviſare vult: Afterwards, 
Mich. 12 Jac. Termin. Mich. 12 Jac, B. R. this matter was moveo again, and the Court clear 
B. R. Ce. goo againſt the Tit of erroz, and the errozs alsigned, and ſo by the Rule 


. her ok ide Court, the Judgement was then affirmed.- 


Curiam. 


Bartholomew Plaintiff, againſt Belfield 
Defendant. 


Entred Trin. 1 1 Jac: B. R. part 1. 
Rott. 924. 


. zit of Erroz to reverſe a Judgement given, 40 Eliz. in a Formedon 
ror to reverſe | inthe Deſcender, upon a Recovery by default upon this, a Wii of crcoz 
a Judgement b ought by the Heir of him aganſt whom the Recovery was had, againſt whom 
given in a the Defenvant pleaded, the Fine levped, with Pꝛoclamat ions by his Father, and 
ON in fiveyearspalt- Upon this Plea, the Plainciff demurred in Law, the matter of 
nend. the demurrer, touching the manner of the pleading of this plea in Bar, whether 
che Conuſee to plead this, oꝛ not. Davenport. The point in Law alsigned fo 

err, is, that inthe Declaration the Tenant did appear per Doiley, attornatum 

/ ſuum, omittingof his Chziſtian Name, and ſo there was no UMrrant of Attoz- 

© E. g placi- nep, 9 E 3, placito 67. the laſt Caſe, the difference between the bꝛinging of an 
to 67. Gr. Attaint, and a Whit of erroz : Au Attaint lieth againſt him which recovered, and 
againſt the terre Teuant, but a Tit of Erroz lieth onely againſt him which reco- 

vered, aud then a Scire facias ſhall be granted, verſus tenentem, 7 Aſſi ſar. plac. 

5.An Attaint bzought upon a Uerdict in a Tit of Entrey ſur Diſſeiſin, and becauſe 

the party againſt whom the ſame was bzonghe, was not Tenant the day of the At- 

47 E.3.fol. taint, no at any time after the zit was abated, per agard; and by 47 E. 3. fol. 
8. &c. 8. b. Danbeys caſe, in a Unit of erro2 : By Ingleby Juſtice, a Mzit of erroz 
is always maintafnable againſt him which was partp to the Judgement, oz his 

Deir, although that he had nothing in the Land, ſothat che Suit is onely mafncain- 

ed againſt him, by reaſon of the pzivityof blood; and the party to try che erro2s, 

but 
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but not the Tenancp. Coke. As to this (the Law is ſo clearly): Ji was theu 
nrged, that by 20 Eltz. Dyer, fol. 363. the want of a Warrant of Atto;nep ts a 
good erts2, but here he is not the party that can plead it, Coke 3 pars, fol. 4. a. in Coke 3 pars, 
the Marqueſs of Wincheſters Caſe - It is there agreed, that in no caſe he in the fol. 4. Cc. 
Reverſion oz Remainder, which was not made party to the firſt recoꝛd by voucher, 
ſhall have a TChyit of erroz by the Common Law, until after the particular eſtate 
determined, fo2 then they are to have the Land; but if made party tothe recozd by 
aid, pꝛier, reſceit, 02 voucher, then they ſhall have a TTaic of exroʒ pꝛeſentlp, during 
the life of Tenant koꝛ life, becauſe they are made parties to the Recozd ; but now 
by the Statute of 9 R. 2. cap. 3. they ſhall have a zit of Erroꝛ, as well in the Statute of 
life time of che Tenants, as after their death; and ſo by this it appeareth, that the 9 K. 2. cap. 3. 
party to the Recozd is enabled to plead in Bar. Coke. This is a Cale of very 
great conſequence, there was a Cale which was Ninean Menvils Caſe, who wes 
attaintedof Pigb Treaſon ; by this his Wife to have no Dower, till by the Sta- 
tute of 1 E. 6. cap. 12. and ſo being barred, a Fine was afterwards levied of this Star. of 1 E. 
Land with Pꝛoclamations, and the 5 years paſt ; afterwards the Peir bzought a $5: cap. 12. 
it of Erroz, and reverſed the Judgement of the Attainder: The Mike by this 
ſhall be reſtozed to her Wit of Dower, as it was reſol ved, foz ſhe had no means 
of reverſal, but reſolved chat ſhe ſhould have her Right accrued unto her, by the re⸗ 
verſal of the Attainder, and acco2dingiy ſhe had this: But if any one hath Land 
ſo hanging upon a Recovery, aud akterwards a Fine of this Land is levyed, and 
five years paſs, this ſhall now clearly be a perpetual Bar, and he ſhall hare no TU tt 
of Erroz upon this Recovery, though it be erronious, foꝛ to reverſe the ſame - Tye 
ſecond matter in this Caſe is, who is to plead this: As to this, the Deir is coplead 
this, quoaderrores, the Heirs are parties to the Eecopd, the Petr ſhall plead a 
Releale : In Actions realls and perſonals, be ſhall plcad any thing in Bar of che 
Tit of Erroz, he (hall plead in nullo eſt erratum, without calling of the Tenant 
unto him he is the ſole party, and pꝛincipallp concerned; a Fine co be levied to 
the vouchee, Tenant in pꝛibitp, and then he may plead any thing which goes in 
bar of this, which makes him pzivy: Pere the Oeir may well plead, notwith- 
ſtanding he hath nothing in the Tenancy, foz here, in regard that the Law hath made 
bim Tenant unto the T2ft of ertoz, he may plead a Releale of Actions, and why 
then ſhall he not be ſuffered here to plead the Fine: Attaint goes to the terre Tenant, 
and a Ut of erro2 to him that is p2ivy, here he map well plead any thing which 
gots in bar of the Wit of erroz, and ſo here he pleads the Fine levyed, and the 
5 pears paſt, and without the terre Tenant this is good As to the other matter al: 
ledged, (S.) Poſt judicium, & ſuperinde ſeiſinam habit, this ſuperinde ought to 
be intended to be alter the Judgement ; alſo the Statute of 27 Eliz. cap. 5. of Stat.of 27 El. 
Demurrers, will much aid this Cale: Ido not commend this manner of pleading, p. 5: 
fo2 it had been moze oꝛderly and fozmal pleading. to have pleaded, that after the 
Judgement intravit & fuit ſeiſitus, and levped the Fine; here the Oeir is the 
pꝛoper perſon to plead to the errozs, he is the onelp party to the erroz, and therefoꝛe 
he map well plead any thing which goes co the deſtruction of che Nit of erroz thus 
bought. Haughton. The Judgement here ought to be given againſt the 
Plainciff in the Uzic of erroz; the Statute of 4 H. 7. cap. 24. the woꝛds of this 4 H.7, c. 24- 
Statute do much ſattsfie me, a Fine with Pꝛoclamatious to be a final end, and to | 
conclude; but it is not ſaid where, butnecellarily it is to be the right, and to the 
Land, and the Action alſo, this ts neceſſarily to be ſo; in the Statute there is af- 
terwards a ſaving foz the right, therefoze an Action is within the Body of the Law; 
here he hath rſght of Action by the Nit of erroꝛ, and this Law hath now made 
this Fine a perfectconcluſion of the Action, the Law alſs makes him the right 
party againſt whom the Wit of Erroz is to be bzought, and therefote by this Fine 
pleaved againſt him, he is to be bound by the Law; the Mzit of erroz is to be 
bzought againſt the Heir, and be by Plea to conclude the Plaintiff in the Wit of 
ertoz, notwithſtanding that he „ of the Land, as well as if he have 
9 2 the 
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the releaſe ofthe party, he may well plead this in Barre againſt him. Dodderidge 
agreed herein, the ſole matter conſiderable here is, who is to plead this fine here in 
Barre, to this Tit of Erro2 , as to this, if the Defendant here be p2ivy to the er- 
ro2 , whether he ſhall plead this which goes in Barre of the Tit of Erroz, he 
map well plead this and that foz theſe reaſons, where divers Defendanes are fo; ſe. 
verall cauſes, each of chem, may plead byhimſelf in barre , chat matter which be- 
longs unto htm, here he who pleads this, is che ſole party to che Action, he wbich is 
terre tenant ſhall plead, that he levied a Fine to another, to the ule ot him, and his 
heires. It is a Rule to be obſerved, that every man, who is party to an Action, may 
very well plead any thing, which goes in Barre of the ſaid Action, and this is plain, 
the terre Tenant is not party to the nit of Exroꝛ, but he is afterwards to be 
called in by a Scire facias, if it be an erroz in fait, oz in Law, he is to make anſwer 
unto it, it is moſt pꝛoper fo2 him, and it lyech pꝛoperlp in the mouth of him, who is 
party to the Mit, to plead this matter which goes in Barre of the lame, by this 
Tit ot Erroz he is to recover the Land, if no fine had been levped thereof , and 
therefoze this is to be pleaded , and there is no party which can moze pꝛoper- 
ly plead this, then the Defendant ; here he is pꝛivy to the 1. judgement, and a par- 
ty to the ſame ; and none can moze pꝛoperly plead this, and there is no evaſion 
from this. Croke agreed herein. Firſt, a fine is a Barre, and bindes the tight, ic 


bindes the right of Action, Conſtat here, De re, & conſtat De perſona, who is to 
plead this, the Defendant here map well plead this clecriy, this being a fine, g a fine 
being the bighelt aſſurance,that can be, and therfoze much favour is to be given uuco 


it, che ſame being a conveyance made foz the ſetling, & quieting of mens poſſeſſions. 
Cokezif he might plead here a releaſe, ot Actions reals , in the lame manucr,audfo2 


the ſame reaſon, he may as well plead this Fine leavied,as befoze,aud the tame a 
good barre to this TUzit of Erroz, and ſo the Rule of the whole Court was, quod 
querens, Nil capiat per breve ſuo de errore. | 


VVinchcombe Plaintiff, againft Pzgor 
Defendant, 


Entred Trin. 11. Jac. B. R. 
Rott. 566: 
N an Action of Debt upon a Bond generally (being bound to the Sheriffe fo 


parance) the Defendant pleaded, Non eſt factum, by reaſon of ſome new 
— — 2 the Bond, (S) vicecomit. Oxon.) being intcrlined. George Croke. 


- fox the Plaintiffe , that the Bond is good; this inccrlineation notwithſtanding; 


e this is a bond made to the Sheriffe, fo appearance , in which caſe, if be hav 
— — his name of Dffice, it had not been good, but pct be himſelf canvot plead 
to this, Non eſt factum. Coke, Jf A have 8 Bond, and ansthcr inter lines ſome⸗ 
thing in this; this Mall not a void the Bond - if one be bound to me by wy name of 
Edward Coke miles, aud aftei wald s be inter lines aud puis this in (S) chief Ju- 
ſtice of the Kings Bench; this ſhall not make void the Pond, no moze ſþall this in- 


terlyning bere; fo2 in no taſe, where Abave an Intereſt by teaſen of a Bond, my 


Intereſt ſhall not be taken «wap from me, and avoided, wiihoutmyp alſcut No * 


— 


— * 
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lame: At Winchcombe, nuper vicecomit. he tnterhned by a ftranger, Haughton 
Iuſtice, J do not lee how this Bond can be avoived, by the Act of a Ctranger, witch: 

out the allent of the party himſelf, to whom the Bond was made, when as de him- 

ſelf did not put this interlineation in, but the lame ſo done by another; and theſe 

woꝛds allo thus interlined not materiall. Trateman foz the Defendant, though 14 Ul. 4.fol. 
thele wozds are not matteriall, pet this interlining (ball avoid the Bond, 14 H. 4-fol. 18. 

18. Briefe de Dette, was bzought upon an Obligation, by 1, T. Grocer of Lon- 

don, ( and Gyocer of London was iuterlined in the Obligation; this advition of 3 Hs. Kella- 
the Dbligor ſhall vitiate the Bond. 3 H. 8. Kellaway, fol. 162. placito. 2. & fol. 4 0163. 
164. placito 7- the Cale of Mills, where one was bound to him, in a ſingle obliga- 
tion, in mille markes, the Dbligee wꝛites a Condition upon the back of che Bond, 

fo2 the Dbligoz to enfeotfe him of bis Panoz de A. befoze ſuch a day, and this fo 

done after the ſealing, anddelivery of the Bond, whether this ſhall make the Obli⸗ 19 Hl. 8. 
gation void, this caſe there argued at large. Coke, J agree this, and ſo is 19 H. s Eliz.Dyet 
H. 8. Tratman, 9. Eliz, Dyer. fol. 262, 262. placito 28. à die confectionis, moe ns 
added, in a Leaſe, though the wozds,added in a Bond, be not matceriall, pet this 

ſhail make the Obligation voide, foz that after the addition, it is not the ſame bond, 

which the Dbligoz lealed and theretoze to this he may well plead, Non eſt factum, 

after this alter ation of it, though this be ſo done without the pꝛivity of the Obligee. 

be ſhall be by this pꝛejudiced, becaule the © bligation, of right doch appercaine to the 

Obligee, and he at his perill ought to;keep the ſame ſafely, without any rafure, oz | 
interlining; and to this purpoſe is 14 H.8.fol. 27. by Brooke. Mich, 40: & 41 14 H.8. fol. 
Eliz.there was a Cale between Markam Plainiffe, againſt Gunſtone Detentant, 27. AHicb. 40. 
where an Obligatton was made, by Pr. Blake, che Scrivenoz, by the name of the Cc. 

towne , and the party, but the addition was afterwards inſercev by a firauger,, and 

the Bond adjudged void foz this cauſe. 36 H.8.Dyer.fol. 5g.in Debt uyoy a bond, 36. fl. g. pyr. 
the Defendant pleaded, Non eſt factum, they were at Iſſne upou this, aud belege fol. 58. 
the day of appearance of the enqueſt, the Ratts did eate off the ſeales of che Bond, 

by the negligence of the Clerk, in whole Cuſtody the ſame was; the Judges there 

did charge the Jury to linde that this was che Deed of the Defendanr, at the time of 

bis Plea,and that they ſhould give a lpeciall UJerdicc, and ſo theꝝ d, ſo that the 

party at his perill, ought (afely to keep dis Drev uuchdur any 0) interlining Note the dif. 
in the ſame, after the ſealing, and delivery thereof, foz if a ſtranger gets the Deed, ference rouch- 
and doth cancell it, this makes che deer voin, and of no foxes, and with this agrees 1 *rg oy 
Coke 5. pars. fol. 119. Whelpdales Caſe, where it is ſaid, that in all Caſes,where 

an Obligation was once his Deed, and afterwards, befoze an Action bzought, it 

becomes no Deed, either by raſure, advitfon, ox other alteration of the Deed, oz by 

bꝛeaking ofthe ſeale, he may ſafely plead Non eſt fa&um,foy at the time of the plea, 

it was not his Deed. Coke chief Juſtice, this is a verp 4A 8 , and a plaine 

difference , and there is ns boek againſt it, au the opiatom at Brook is good Law, 

where the bond was 40.1. and the lame — 20.1. he cannot habe an Action 
upon this Bond; and ſo in the Caſe where the Natts eate off the ſeales: whoſoever 
it is that cancels the Bond, this is not materiall, if ic be cancelled , then no Action 
can be bꝛought upon it, but che difference will be this, where che raſure is in a 
place materiall, and where not, here it is onelp in che addition, it would much dif- 
fer, where raſed iu the Sum, oz cancelled(though not known by whom) ns Action 
can be bzoughtupou it. At A have a Bonv,and after ſealing, and delivery ih partie 
name is raſen, this raſure ſhall vitiace che Bom, a ſiranget here onelp puts in the 
name of the Sheriffe (5) Vicecomit, Oxon Jnotwithſlanniun this ,, the Bom re- 
mains good, and his Plea of Non eſt factum, not goed, Crake. you owghe to have 
demanded Oier ofthe Bond to him ſealed by the name of ( Wiadcombe ) withtuc 
(vice comic. Oxon) this being omitted, if you had demande Oier of/ the: Bond, 
you might then well have pleaded tis Plea, ber nate it dutch not appeaxe when theſe 
wozds were put in. Dodderidge, when tiere is an aneratiau if the Bond, by the 
ralure 0) interlining, and this in a place, that is material (by whomlocver this is 


done ) 
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done) this is not material, but the Obligation by this all be sveided, and the 

42 Bliz. realon of this is, fo2 the negligent keeping of the ſeme. 42 Eliz. an Acticn ot Co- 
venant was bzought upon Indentures of a Charter party t mongſt Perchants (thep 
being by Covenant to pay at the arrivall of the Ship, ſo much foꝛ freught, ove of 
them papes his part, and then cutcs off his ſeale, this makes the Indtnturt void a- 
gains all the others, and ſo it was adjudged; but here in this pꝛintipall Caſe, this 
interlintag is not at all matcriall, the ſame being but an idle ſurpluſage, but yer this 
map be made to be materiall. Haughton. In this Caſe he ſhall not avoid the Bond 
this way; but agreed to that which hath been laid, that ik the Bond had becn raſed, 
oz intcrlined in a Sum to be paid, this ſhall victate the bond, but not as this Cale 
here is. Coke chief Juſtice. 12 H. 4. A Ponke may be a Dillciſo); this the 
only Caſe in the Law faz it, he is not capable to be a Purchaſer, and — pet he may 
be a Dillerſoz, if two oz thꝛee Monkes enter, and keep another out of his Poſſe ſſi- 
on, an Aſſiſe lpeth againſt them foꝛ this: Dodderidge, by 13. H. 8. a Monke 
map be a ſturber in a Quare Impedit, if one coinmands a Monke to enter, and co 
diſleiſe another to his ule , who does ſo, nothing is by this ſetled in him. 

Coke, if one commands him to enter, and he doth ſo, this ſhall ſettle the Lend 
in bim that commands him ſo to dor as to the caſe remembyed of the Charter party; 
if one ſeal be cut off, this ſhall make void the whole; this is cleare, the whole Court 
agreed in this, that if the Defendant here had demanded Oier of the Bond „and ie 
had appeared to be the Bond of the Sheriffe, taken by him, as Sheriffe; this 
would then have made it void; and the ſtatute of 23. H. 6. capite 10. is no gene⸗ 
rall Law; and ſo the Rule of the Court was, that the Action here bzought by the 

Þlaintiffe was well bzought, and that this raſure (hall not avoid the Bond, fo2 

Judgement the Court ſhall take it to be as an ozdinary Bond, and not as the Bond of the 
wen for the Sheriffe, by him taken as Sherifte, and ſo by che Rule of the Court, Fudgemens 
laintiſſe. was given fo2 che Plaintiffe, | 


Suckerman and Coates Plaintiffs , againſt 
Sir Henry V Varner 


Defendant. 


Entred Mich. 11. Fac. B. R. 
Rott. 135. 


A Prehibiti- 1 ſuite in the Spirituall Court fo; efthe Pay, in dil⸗- 
upon a ſuite charge of which it was ſhewed that the Abbot of Saint Edmonds Bury was 
in the ſpirires ſxiſed of the Man of Milney , of which Panoz theſe Lands now in queſtion are 

| ä parcell, andthat the Abbot held theſe 'fo2 himſelf, his Tenants, Commoners 
”  Farmers,and occupiers; viſchargev of ithes,untill, and at the time of che diſſoluti« 

on, that afterwards byLetters Patents, theſame Mannoz, and Lands came unto 

Sir Henry Warner, who ſued there fo2 tithes, and ſs pzayed a Pꝛohibition. Dir 
Henry Warner t this pleaded ſin Barre, and ſhewed, that Suckerman, and 
Coates the Plainciffs; and all thoſe which had the ſald houſe; had Land, and uſed to 
bave Libertatem falcandi,to make hap onelp, and takes a travers, abſque hoc, t 5 
8 | | they 
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they are Teaants, Farmers, oz occupiers of chis Land, out of which he demande 

tithes, the others reply, that they pu: their cattell, and did alſo mowe the ſame, and 

ſa concluded with a per quod, they were occupiers of the Land, and lo io be dil. 
chorged of papment of tythes, fo) the ſane, & petunt quod hoc inquiratur per pa- 
triam, upon this Replication, Sir Henry Warner demutred in Law, the plam- 
tiffe joyned in demutrer. It was urged, that the Replication here was good, and 
the Declaration good, but the Barre bad, and a perfect iſſue jopned, if the Decia- 
ration be good, and the Plea in Barre, and the Replication boch bad; the Plain 
tiffe (hall have Judgement upon the Declaratton. 3 3. and 34, Eliz. between Hales 
and smith, in an Avowzy, the Avowrp good, the Barre bad. Judgement given fo? 
the Avowant, and the Judgement given, Coke 4.pars. fol. 83. b. in Southcotes 
Caſe, doth warrant this, and 7. E. . fol. 3 1, a. b. Tilly, and Woodyes Caſe. Foz 
Dir Henry Warner. It was urged, with an admittance, that the Farmer and oc 
cupter under the Abbot , ought not to pay Tithes; but hee which comes 
in as a Commoner oughe to pay Tithes ; here they were neither Farmers, 
no2 Dccupters under the Abbot , it is here ſhewed, that Coates was ſeiſed of the 
ancient Youſe, and of 2. Acres, and that he uſed cojcut Pay fo? fodder, this is a kind 
of a Commonner; here he did tut Pap, and upon this the Libell was fo2 tiche hay, 
and the ſame Plea was foz Sackerman, that he was ſeiſed of an ancient Houſe , and 
that he, and alt thoſe who had this houſe, had libertatem falcandi, abſq; hoc that 
diſcharged of tithe, che barre here is good, and they are not within the Pytviledge co 
be diſcharged of tythes, foz that they were neither Farmers, goꝛ Occupiers under 
the Abbot , he pleads, that he put in his Cattell, and cut Þ , andXoncludes, 
per quod fuit occupator, this Plea is not good. Coke, he takes auyjthing 
as a pꝛoſit appꝛender, is not Tenant , no! occupier, if he takes the pjofits ; he is to 
pay tithe ; here the Abbot of Edmonds Bury was ſtiſep of the Mano; of Milney, 
this Locus in quo, parcell of the Mano}, certain Tenants were to have common 


33,34.Eliz. 
Hales and 


Smiths caſe, 
Cook · 4. par: 
fol. 8 3. a. b. 
Southcotts 
caſe. 
7 E. 4 fol. 
3. b. Tiihj and 
oadyes caſe. 


* 


three Loads of Map, the Abbot was ſeiſed of the ſople in bis demeſne , the Abbo 
proſe firmariis, tenentibus, and occupiers ofthole cloſes, to be diſcharged of tithes, 


here thele perſons ſued are not within this Pꝛeſcription of diſcharge, to be diſchar- 
ged from payment of Tithes ; a Pyefcription in this kinde, is to be taken ſtricelp, 


- becauſe the ſame is to barre the Church from having of Tythes; here it is pleaded, 


chat they were to have libertatem or poteſtatem falcandi, as appertaiuing to their 
kret- hole, whether ſuch a one ſhall be laid to be tenant, farmer, 02 occupier under 
the Abbot, is the queſlion, pleads, that he entred , and put in his Cattell, per quod 
fuit occupator, this is no good pleading clearely ; foz this is bat a concluſion of 
his, and it doth not appear unto us here, that he was Tenant, Farmer, 0} occupier, 
under the Abbot, and (o not to be diſcharged of tithes. Dodderidge & Haughton 
Iuſtices, agrecd with him herein, and that this per quod, is repugnant in it ſelf, and 
a plaine and cleer Departure. Dodderidge, pou do not here purſue pour Pzeſcrip- 
tion, ko; the diſcharge of tythes, you have but onely jus falcandi, the Court 
cleere of opinion, that the Barre here was good. Haughron, if the Abbot pꝛe- 
ſcribes in diſcharge ol Tythes, this ſhall not be extended unto Tommoncrs here, the 
barre is good. Curia agreed all in this, and that the Replication is not good, and 
ſo by the rule of the Court, a Conſultation was granted, | 


Nota, by Coke chief Juſtice, cleerly, That Fiſhmongers may well juſtifle the 
buping of Fiſh, if they ſell this againe at reaſonable rates, but if they buy and ſell 
againe, at unreaſonable rates, then they ſhall be taken to be within the Statutes 
of Angrollers; and ſo it ſball be alſo of Malſtets, if they buy and (ell againe, at uti- 
reaſonable rates, they (hall be within the Statutes of Ingroſſers; if thep do impoſe 
upon thele their Commodities, great pꝛices at theit pleaſures, they ſhall chenclear- 
1p be taken cs be Jagroſſers, and be puniſhed foxthe lame. | 


Kennycott 


A conſort, 
on granted 
per curiam. 


Nota as touch. 


ing lagroſſers, 
who ſaid to 


be an Ingroſ. 


ſer. 
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Term. Mich. 
8 Jac. B. R. 
Kennycott 3. 

gainſt Bogen. 


Kennycott Plaintiff , againſt Bogen 
Defendant. 


Entred Trinit. 11. Jac, B. R. 
Rott. 473- 


1 a Wit of Errog, to reverſe a Judgement giben in the C. B. in an Action of 
treſpaſſe bzought foz taking of his goods; the Defendant by wap of juſlifica» 
tion ſets fozth the generall cuſteme of the Land foz the taking of Priſage foz the 
King,and ſhewes that Sir Thomas Waller was, aud is chief Butler to the King, 
and that he was then at the time ofthe taking, bis Depucy, and he took the goods, 
the ine fo2 Pziſage for the Ring, and lo in this manner juſtifies ; the Plaintiff 
replies, De ſon t emeſne, and takes a travers with an abſque hoc, that there 
was any ſuch cuſt0WMo take pzilage fa the Ring, and ſo an iſſue was joyned upon the 
Cuſtome, and found againſt the Cuſtom, that there was no ſuch Cuſtom,and Judge» 
ment given accopdir; zly, and upon this a TUzit of Erxo2 here bzought, ſuppoſing 
that this oughc to have been tryed bp the Judges of the Common Law, and not by 
a Jury ; by the Countrey ; and if by a Jury, this being a geverall Cuſtome, choſe 
of Exeter, where the triall was had, were not fic perſons to try this Cuſtome , any 


ſo the triall erronious. 


Note, that this Caſe foz the: aking of Pꝛiſage was fozmerly in an other Action, 
and between the ſame parties, argued Termin. Mich. 8. Jac. B. R. where Kenny- 
cote was Plaintiffe againſt Bagen in a Trover and Converſion of certain goods, 
where he pleaded in Barre, the generall Cuſtome of the Realme , foz Piiſage fo 
the Ring, and ſhewed that Sir Thomas Waller, was chief Butler to the King, ard 
that he at the time of che taking, was his Deputie, and ſo juſtifyed the taking of the 
AUincs, to this Plea the Plaintiff chere demurred; divers exceptions there taken 
to the plea; 1. it was ſhe wed, that he ought co have Pzilage of all the Uline la⸗ 
den beyond lea, and unladen here; he ſhews that the ſame was laden beyond ſeo, 


but doth not ſhew, that it was unladen here, and it ought to be all unladen, but this 


ia got ſo (pþewed.in the plea, A ſccond Exception he ſhewes, that ofevery ſhip la- 
den beyond ſea, he ought to baue faz paiſage, 1. Tunne, befoze che maſt, c auother 
behind the maſt, but doth not ſye w iu his taking, that he took them in this manner, 
he ought to ha ve ſhewed, the manger how they were taken. 3. Exception, the 


Plaintiff ſaith that the Defendant did take the goods, and converted them to his 


own ule, che Defendant pleads, that he took them to the uſe of the King, but doth 
not travers the converſion to his oma ule. A Fourth exception in bis Plea , he 
ſheweth that he took the lame, as lawfull Deputp to Sir Thomas Waller chief 
Butler to the Ring, aud doth not hem how ye was his lawfull Deputy, which he 
ought to have done; lo che Defeudagt, it was anſwered, that che plea was good, 
as to the firſt Exception, becaule he doth not em tbat the ſhip wos unladen, tis 
true, this is not ſhewed, but it is ſufficient, to ſhe w how the face was; foz he vid 
unload 11. Conne, and a half at one place, and 9.at another place, and the Ring hath 
no right co the-Priſage, till 10.areunloaded, and that ſo he took both tog ether fo? 


the 
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the King at che firit place; the King is to have two of twenty. To the 3. Extepti 
on, where the C onvecſion.ts confeſled,and juſtifped ; there needs uo Travers. Ag 
to the Fourth Exception, if he took here ag his ſervant, and bp his command this 
ts good; here he did this ag his Deputie onelp, and a Deputy claims not any thing 
fn bis own right, aud cherefo2e he necds not co ſhem ham he came to be bis Deputy, 
but if he had taken this as an Allignee, there he conveys an intereſt to himſelf, and 
there he ought to ſhew how he was an Aſſignee; but here in cþis caſe , be had no» 
chung to da, but as a ſervant, and therefoze his Plea here is good, without ſhewing 
how; here all was unloaden, half, (S) 9. atone place, and 11. the other half at 
anocher place; this being chus Hewed, is govd,and ſufficient to entitle the King yn- 
to two Tun, per curiam. 
Flemming chief Juſtice, I load twenty Tuns beyond Sea, and bzings them 
hither, as ſoon as he comes, and opens the Ship, makes his ſale, and this entered in 
the Merchants Book, and then breaks he bulk, he may then pꝛeſentip take the 
Paiſage fox the King, (S) one Tun befoze the Malt, and another behind the aff, 
and this he may well cake, hefoze the ſhip be unladen, whereſoeber he bzeakes the 
bulk fir, there he may p2cſently take the zilage fo2 the King, and he is not to fol- 
low him to anp other place, to attend his unloading, but be is co take che Hꝛilage fox 
the Ring pzeſencly,at the ficſt place where he bzeaks che bulk of the Ship, aud here 
he bzought 20. Tuns from beyond Dea, 9. of them he unladed , he may pꝛeſentlp 
take twa Tuns fo2 Pziſage fo; the King. : 
Williams and Yelverton Juſtices, agreed with bim herein, otherwile ie may 
be very pꝛejudiciall co the King, and this way che Ring may be deceived. The 
whole Court agreed hereta clearly, as to the matter of che converſion , the Defen- 
dance ought not here io Travers this, fo; he hach ſhewed , and conveyed by his 
Nlea, a good & ſufficieut Title, to himſelf foz the King ; and if auy deceit be uſed by 
ſuch a lubject, as to take this to his own uſe,he is then to be puniſhed foz this by the 
King;foz that this belongs to the King, the whole Court agreed all in this, and that 
the Plea in Barre was good, 
Williams Juſtice, Mere it is matter in Law, whether be map here leize oz not; 
be map this do fo: che King, and not to travers this; as to the point of Deputy, A 
ſomewhat donbe of this, he is not to be made a Deputy, but by waſting, and theres 
foze this ought to be ſhrwed, how chat by luch a Wiziting , he mas made his De- 
puty ; here the pleading is, that he did this, as lawfull Deputy to Sit Thomas 
Waller, and alſo per ejus preceptum , & ſufficiens deputatus exiſtens & per ejus 
preſeptum, took the ſame; the Court overruled this, and all the other exceptions, 
that the Plea in Barre was good, and that the jPlaintiffe had vo cauſe to demurre, 
and ſo by the Rule of the Court Judgement was given, aud ſo entered kaz the De- 
kendaut, & quod querens, Nil capiat per Billam. > 
Williams Juſtice, doubced of the matter of Deputy, and of the pleading of the Judgment for 
ſame , that he ought to have ſhewed, how he was made his Deputy; but the reſt of the Defen- 
the Judges all againſt him in this. This Judgement being thus given againſt che da wane? po 
JIlaintiffe, he dis afcerwards in the C. B. hing this Action of Treſpaſſe, as befoze, 3777" bien. 
and iſſue.joyned, and tried upon the Cuſtome fo2 Pyiſage , and upon triali found 5 
no ſuch Cuſtome to be; and upon this the Mit of Etro; bere bzought to reverſe 
this Indgement, that this Cuſtome was not well tryed, being tried by a Jury, 
whereas the ſame (honla have been tryed and determined by che Judges of the Con. 
mon Law, and if by a Jury. yet not by a Jury of chit plate, at Exeter, where the 
Came was tryed. It was urged fo2 the Plaintiffe, in this CA zit of erro2, ta raberle 
the Judgement, that this ſhould not have been tryed by a Fury, and that it appeat- | 
eth, Coke 9. pars fol. 30 b. 21. a 6. in the caſe of the Abbot de Strata mercel» Coke g.pars 
la; that matters in Law, ought to be tried, and determined vp the Judges of the fol. 30. Ge. 
Law, as matters in fact, are to be tryed by the Jurozs, here the mattet in queſtion, 3 
is matter in Uſage , and this is a generall Uſage,fo2 the taking of Pꝛilage for the : eee | 
Ring, an ancient Uſage, and the ancient Law of the Land. 2 z H. 3. Fitz. title præ- 8 
— togative | 
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rogative placito. 26. Nota, quod Lex Angliz, & conſuetudo ejuſdem eſt, quod 
a quibuſcunque alliis feoffatus fuerit, dum tamen a domino rege aliquo 
tempore feoffatus fuerit, pro tenement, quod tenetur per ſervitium 
miletare, Quod Dominus Rex habeat cuſtodiam omnium terrarum, & tene- 
mentorum tam de feoffamento allorum, quam de feoffamento proprio, and this 
ſo was agreed by the whole Court cleerly , and ſo adjudged accozdingip, by this 
it appears, that this ancient Cuſtome, is token foz the Law of che Land, and the 
= ſame is to be tryed by the Judges of the Law, and not by a Jury, as here in this 
Plewdens Caſe it was, and it appeates in Plowdens Comentaries, in the Caſe of Mynes, fol. 
Commentaries, 3 10. thatRopall Mynes bp the Law belong unto the King, and to have a Jurp 

310. caſe of ia try matter in Law, as they have done fu this Caſe, this is Exroꝛ 
N Coke 9. pars. fol. 75. b. 76, in Combes caſe, That a generall uſage, which 

pars. ; 23 8 
fol. 75,6. is ſo per totam angliam, this is the Common Law, as foz a Copiholder to ſur- 
Chambers caſe. tender, 0} to make u Leaſe fc2 one peare, without Licenſe, this de communi jure, he 
OR. may do, and this generall uſage, is the Cemmon Law. 1 Jac in B R. Dane plain- 
Medburt, tiff, againſt Medhurſt, in an Action upon the Caſe,bzought to} the killing of a ma- 
ſtive Dogg; the Defendant pleads a ſpectall plea, (S) that he was a Ularrenner, 
and found this maſtiffe in his Marren, killing of his Conies, and cherefoze he killed 
him, and ſhews the generall ulage of Marreners to do ſo, and this was here adjudg. 
ed to be a good lea: and a good Fuſtification upon this gencrall uſage , co be ſo 
throughout che whole Realme. As to the main matter here of Pꝛilage, this is au 
3 ancient duty, due unto the King; this taking of Pzilage is an anticut 
ſol z n du:p, and Revenue, belonging to che Crown of England, at the Coumon Law, if 
Sanders caſe. the Law gives a right to a thing, it alſo gives a fitting remedp to come unto the 
ſame. And this appeares, Coke 5. pars, fol. 12. a. In Saunders Caſe, if a man 
hath Pynes occult within his Land, and leaſeth bis Land, and all mynes within it, 
hert the Leſſce map digge fo} them, foꝛ that quando aliquis aliquid concedit, con- 
- 5g cedere videtur & id, fine quo res ipſa, eſſe non poteſt, and with this agrees. 9 E. 
ae 4.᷑ fol. 8. It appeares by the Statute of 15 E. 2. Raſtall title eſtreats, fol. 147. 
touching the fozme of the eſtreats into the Exchequer, by the Kings chief Butler, ot 
re the pꝛoviſion by him made of TUines, and like wiſe of Pꝛiſage by him taken, and 
ne, eg this lo continued, till the ſame was farmed out, in the time of King H. 7. and H. 8. 
Micb. 6. E. 3. Term Mich. 6 E. 3. ſol 291.292. placito 50. old pi int. the Archbiſhop of Yorks 
fol. 292. Cc. caſe in a Quo warranto bzought againſt him, foz taking of Pꝛiſage, and bis claime 
thereunto, where it is ſaid, that Puſage is an ancient duty , and revenue in the 
King, as Ring, and the Butler of the Kin g, is to certifpthe eſtreates into the Ex- 
checquer of the ſame, ſo that by this it appeareth, that this is matter of Law, and 
21 E. 3. ſol. 46. of the Kings Pꝛerog ative, and this triable by the Court, by the Judges, and not 
Gc. to have an iſſue joyned upon it, and therefoze the triall of this by verdict, is Erroz, 
and ſo to be tererſed. 21 E. 3. fol. 46. the Prior of Mertons Caſe, which ſecms to 
make againſt thjs, but doth not, the Pꝛioꝛ there joyned iſſue upon the Cuſlome, that 
there was no ſuch Luſtome, this was tryed by Ucrdice, and found againſt lim, 
upon this a TU) it of Erroz was bꝛougbt, and the Judgement effirmed; but this was a 
ſpeciall, not a gener all Cuſtome, and foz his advantage, and chcretoze not to be re» 
21 E. 4. fol. verſed, but here it is otherwiſe, being a generall Cuſtome, oꝛ uſage co have this 
10.17 36. b pyiſage fo the Ring; But admitting that ths matter was triable, per pais, ibeu it 
is to be conſidered , whether they of Exeter wert to tip this, 21 E. 4. fol. 10. 17. & 
fol. 36. b. an Obligation fait, dated beyond Sea, in a triall it is to be lad, chat ic 
was made at ſome place within cbe Realme ; here it appears to peu generallp, this 
Diſage to be paid, and taken fo} the Ring. 

Croke. This uſage is an ancient Duty , wich the King uſuallp hath had. 
Dodderidge. Place is an ancicnt duty, which the Kidg hath alwapes bad, it 
there be 20, Tun, 02 above in the Ship, the Ring is then co have fo2 bis Pꝛilage 
one Tuune, bcfoze the Paſt, and another behiud the maſt, and this is a generall 
Law, by which be is to have this, afterwards, as appears by the Statute, De Cu- 
ſtuma magna, the Ring did grant fo; to poy bit two ſhilungs fo; Pꝛilage, And fo 
E ithis 
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this cale was adjourned fo2 further Argument. Afterwards, Term. Mich. 1 2. lac. Term. Mich. 
B. R. this Caſe was moved again, the lame being that Kennicot bꝛought an Acti. 21 Jac. B. K. 
on ok Trelpalle in the Court of C. B. againſt Bogen, fo; his wzongfall taking of Oc. 
two Tuns of White wine. Bogen to this pleaded, that long time befoze the King, 
time out of mind, was co have ÞP2i{age, which was alwapes anſwered, to che King 
and to his Farmozs, in this mauo2 (S) of cvery 10 Tun, one Tun and of every 
20. Tun 2. and ſhews that the Plaintiſte bꝛought, infra portum de &c. a ſhip with 
20. Tun of wine, and did there unlade the ſame , and that he es lervant to Sir 
Thomas Waller, chief Butler of the King, fo) the Pꝛiſage of the King, to; him 
did then take the ſaid two Tuns of (Tine, the polaintiffe rep!yes , De injuria ſoa 
propria, abſque tali cauſa, upon this the y went to iſlue, and triall, a veroict, and 
Judgement given againd the King, and upon this a Ait df Erroz now brought 
to reverle this Judgement, this being matter in Law, and ſo not to have been tried 
by a Jury. 

Yelverton ſollicitor of the King, that which is the Tuſtome of England, is not 
to be tryed by a Jury, 8 E 4. fol. 2 3. in treſpaſſe fo2 digging bis ground, the De- 
fendant ſhewes a Cuſtome in defence againſt the enemies, to make trenches and 
Bulwarks, this cuſtome is the Common Law, and is not to be put in Iſſue co 
be tried by a Jurp, bet auſe it is the Law ol the Land;and with this agrees 29-H.8. 39 . 8. Dyer. 
Dyer. fol. 37. in Maleverets Caſe, and 21 H. 7. fol. 27. b. ſo in this Caſe here, this i0l.37. Kc. 
Cuſtom alledged fo? the Pꝛiſage, is the Law of the Realme, and thercfoze the ſame 
not to have been put in iſſue, this is the Law of che Erchequer, to reſozt unto the 
Recozds of the Exchequer, co ſec there what Jziſage is due unto the King, in 5 and 5E©-£23- 
6. E.3. the manner of taking Pxiſage (S) one befo e, and the other behind the maſt; 
if this be matter in Lew, then the trial of this bp a Jury, is erroz, that this is mat- e ee 
ter in Law, 21. E. 3. fol, 46. Fitz. tittle error placito 65. and Brook placito, 65. 
title Cuſtomes placito 21. a particular Cuſtome is the Law of that particuler G. 
place, but not ot the whole Realm; but a generell Cuſtome,o2 uſage of England, is 4 5 95 
the Law of England, and this is not to be tried, and determined by a Jurp. 34 H. 8. 3 i: 
Brookes caſes, fol. 57. placito. 255. Brook title cuſtomes placito 59. Cuſtome &c. i 
per totam Angliam, is the common Law of the Land, and ſuch a Cuſtome is not 
triable by a Jurp; ſo here, this Cuftome, oꝛ uſage foꝛ Pꝛiſage, is the common Law 
of the L and, and the ſame ought not to have been lo tried by a Jury, and this being 
thus tried, the ſame is erroz,and fo2 this erroz, the Judgement is reverſed. 

Coke. The King hath this his pꝛilage by pzeſcription, and by 5. & 6. E. 3. it is 5 K 6. E. 3. 

a thing againſt common right. : 

Dodderidge. The matter here conſiderable is, whether this matter be here iſs 
ſuable, 02 not?: Earle, 02 not Earle, is triable by the recoꝛd, but if he will put this 
upon an iſſue, and fo will try this, chis then is good, and ſuffictent, being thus tried; 
and ſo it is of Land in ancient vemeſne, this is to be tried by the Retozd of Domeſ- 
day Book. Pet ik he will put this in iſſue, and try it, the criall is good, the matter 
here is, whether this Pꝛilage be ſuch a Pꝛerogatibe, which belongs to the Ring, 
the which, a Jury is not to txp; if this be belonging to the Ring , as in the right 
of his C2owne, oz if he hath gained this from the Subject, by pꝛeſcription, this is 
the ſole point here couſiderable in this Cale, ik this be a Pꝛersgetibe Ropall in the 
Ring, as in the right of his Crown, the Judges then are to take notice ofthis,aud 
not to ſuffer this to be tried by Juroꝛs. . 

Coke. It is very evident, and deare, that the Wing hath this but by pꝛeſcripti⸗ 
on; it appeareth by 5 &6 E. 3. that the Biſhop, and the King hath this by Pze- 36 E. 2. 
ſcription. Pur vepance is foz the Rings houſhold, and if the King will grant this 
over ta another by Charter, this is not good; here they pꝛelcribe to be viſcharged 
of Pꝛilage is a very hard matter to pꝛeſctibe againſt inſignia Coronæ, A never 
read of a diſcharge made unto anp one of the payment of purveyance, pur vepante is 
due unto the King, by the Common Law ofthe Land, but pꝛiſage is not ſo, but by 
Neſcription, it is a plaine and a cieare 7 22 one ſhall not be ſuffered to = 
2 verle, 


8 E. 4. ſol. 23. 
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The Judge- 
ment neither 
reverſed nor 


alfirmed, c. 


An se tion of 
Treſpaſs, c. 


erſe, oz otherwiſẽ to try whether purveyante vo belong to the King, oz not, but 
tilage is by Cultom, and no Stranger is to pay Patſage, and we ought to main- 
tain the Kings Charters in this kinde, as well by the rule of State, as by the rule 
of Law: Engliſhmen pay Pꝛilage, and Strangers pay Butlerage; Merchants 
pay Butlerage (S) Two ſhillings foz every Tun, this two ſhillings granted un- 
to Perchants-Strangers by Charter, ſo that they are not to pay this: Charta 
Mercator, a good Reco2d worth knowing. 

Yelverton Sollcito-General, there is no Judge but well knows what Pꝛilage 
is, (S.) One Tun to be taken befoze the Paſt of the Ship, and another Tun ve- 
hinde the Paſt. 

Coke chief Iuſtice. This is a true difference, a Stranger ſhall pay Butler- 
age, but not Pꝛiſage; and an Engliſhman ſhall pay Pꝛiſage, but not Butlerage ; 
aud a Citizen of London ſhall pap neither of them: This matter here is well tra- 
verſable, fo? it is againſt the Law of the Land, fo2 a Stranger is not to pap Pri- 
ſage, ſince the Charter of King Edward the firſt, made 4 E. 1. granted to Stran · 
gers-Merchants, that they ſhould not pay Pꝛilage. | 

Yelverron Solicitoꝛ, By the Common Law they are co pay it. 

Dodderidge. By the Common Law, the King is ts have Piſage of all ge⸗ 
nerally, but the Charter of 4 E. 1. doth diſcharge Merchants - Strangers from 


the papment ok it, in liew of which, they grant two ſhillings a Tun foz But- 


lerage. | | 

Coke. Te do not know how we can reverſe this Judgement thus given, any 
ſo, without ſaping any moze, this caſe was further adjourned, but not moved a- 
gain afterwaros ; the parties percetving the opinion of the Court, ended tye ſame 
between themſelves, che Judgement being neither reverſed, no} pet affirmey, 


Fowler Plaintiff, againſt Seagrave 
Defendant, 


JN an Action of Trelpaſs, Nota, per Coke chief Iuſtice. When a man claims 
a Watren, infra omnes terras dominicales, he cannot extend this into the Land 
of Free-holvers ; fo2 when any one claims a Warren by Charter, be cannot clear- 
ly inlarge this beyond the Charter, but he ought co take the ſame, as it is exp2eſſed 
in the Charter, and not otherwile; otherwiſe it is, where he claims the TUatren 
by Pzeſcription, and this is the difference, che Court agreed with him herein. 


Selby Plaintiff, againſt Wilkznſon 
Defendant. 


An adion of I N an Action of Debt upon a Bond of 200 l. upon Oyer demanded; the con- 


debt upon a 
Bond 


dition of the Bond was, to pap 1001. to the Plaintiff on his Marriage dap; che 
ney not paid, and foz default of payment, the Action was bzought, to which 


the Defendant pleaded in Bar, that he had no notice given him of his Marriage 
day, 
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dap, ſo that the snely point was, Whether in this caſe notice ougbt to be given the 
Defendant by the Plaintiff, of his Marriage day, oz not, bekoze his Action bought, 

oz whether at his peril he is to take notice of it himſelf. Coke, and the whole 

Court agreed herein, that no notice of the Marriage day was here to be given, but 

chat at his peril he ought to take notice of i:] ſo is 18 E. 4. fol. 18. Coke, 8 E. 4. 

fol. 1. is no Law - Ff J deviſe Land to my daughter, in which deviſe J alſo en- 

jopn her to pap 100 l. to another, on the day of his Marriage, no notice is in this 

cale to be giben to her of the Marriage dap, but pet this is ſomewhat moze, doubc- 

ful then the pꝛinctpal Cafe here in qucſtton is, being bound to pap it: The Ccurt judgement 

was clear of opinton, that no notice was here to be given, that the bar ol the Dc» for che plain. 

—.— 2 good, and lo by the Rule of the Court Judgement was given fo2 the 
Plainticf. » | 


Daly Plaintiff, againſt Fryar 
Defendant. ” : 


Nan Action of Debt upon a Bond, being entred into tothe Sheriff, fo2 the ap- An action of 
pearance of another here in Court, at a dap certain, at which day the party did Debt upon « 

not appear, but two daps after he did appear; upon this bis appearance, being Sheriffs Bond 
moved fo? the party to have this appearance now allowed of, and ſo to have a dil⸗ ieee 
charge of his Bond: The Court was clear of Opinion, that this appearance, * 
though after the day, is yet to be allowed of fo2 a good appearance, and the fame 
to be a ſufficient diſcharge of the Bond, koz that the whole term is but as one day 
in Law; and ſo fon this reaſon the appearauce was allowed of by the Court, ac- 8 
coz>ing to the Bꝛeſidents and Reſolutions accoꝛdingly, both in this Court, and al: 3 2 
ſo in the Court ok C. B. and ſo by the Rule of the Court, the appearance was al* the Sheriffs 
lowed ok, and ſo entred, and the Dekendant to be diſcharged of che Bond by him Bond dit- 
encred fo2 the appearance ok the other. charged. 


A Caſe concerning the Hundred of 
VVitherley. 


a, _ CS "2 A Writ of er- 
Na zit of Erro; to teverſe a Judgement, given upon the Statute of Win- ror. The Hun- 
cheſter, fa Hue and Cry upon a Robbery : The Erro inliſted on was this, Be. a i. 
cauſe the Huudzed, Quoad captionem, & ſpoliationem, were found culpable : The f 
whole Court agreed this to be no erroꝛ, foz it ſhall be taken, and ſo intended, that Judgement 
tbey were guilty as to the charge, but not as to the ſpoiling, and ſo by the Rule of affirmed, 
the Court, Judgement was affirmed. 


| Keiſar 
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An action up. 
on the caſe for 


Kei ſar Plaintiff, againſt Tyrrel 
Defendant. 


[? an Action upon the Caſe, bzought againſt the Sheriff ol N. foz an Eſcape, up. 
on Non culp. pleaded, all the ſpecial matter was found, and ſhewed to che Court, 


an Eſeape. which was this, That a C apias did Iſſue to the Sheriff to take one (John) whicb 


Judgement 
for the plain · 
tiff. 


was by a wong Name; the Sheriff returns a Non eſt inventus, and upon this 
a Teſtatum iſſued out to him, and therein named him by his right name; upon 
this the Sheriff took him, and had him in execution, and akterwards ſuffered him 


to eſcape. 1 
Haughton. If the Sheriff do arreſt one, and hath him in execution, be the Pꝛo- 


tes by which he was taken, erronious oz not, if the Sheriff ſuffer him to eſcape, he 
ſhall be charged with this eſrape, though he was errontoully taken in execution: 
The whole Court agreed herein, that the Sheriff is anſwerable fo2 this eſcape, not- 
withſtauding the firſt Capias was by a wzong name, fo; he was taken, and ſuffered 
toeſcape ; hereupon Non culp. pleaded, the ſpecial matter was found, and ſþew- 
ed that che firſt Capias was by a wzong name, yet the Court clear of opinion, that 
be being taken, and in execution by his right name, though the firſt Capias was 
not right, the Sheriff ſhall bechargeable fo? this eſcape clearly, and ſo bp the rule 
of the Court, Judgement was given fo} the Plaintif7. 


Hawkins Plaintiff, againſt Parker 
Defendant. 


N an Action upon an account, the Caſe appeared to be this: The Defendant, by 


an A8ion of his Deed, did arknowledge the teteißt of 100 J. from the Plaintiff, to be im- 


Account. 


ploped by him in Merchandize, and covenanted at bis return, to give unts him a 
ſufficient account of this, and of þip.defloining of it: Upon his return, the Plain- 
tiff bzought againſt him this Action of account: The Defendant pleaded, that ac 
his return he tendered an account unto the Plaintiff, the which be refuſed, 28 H.8. 
Dyer, fol. 20. Cores Cale was cited; the Caſe of Pruens, That a man may have 
an-Action of Debt, Covenant oz Account, upon the Receit. 
Dodderidge. Though there is here no wozp of Accoant, pet in this Caſe bert, 
this his receipe, the Plaſntiff may well have an Actton of Accompe, foz the 
ovenant doth nat take away his Action of Account : The Court was clear of 
fujon, that che Action of Account did well lie againſt him at his return, fo2 chat 
this is not taken away by his Covenant, and ſo by che Rule of the Court, Judge⸗ 
ment was given fo} the Plaintiff. | 


Sambern 
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Sambern Plaintiff, againſt Sambern 
Defcndant. 


j? a MNohibicion, to ſtap Pꝛoceedings in a Suit in the Spiritual Court, where : 
the Caſe was this Upon a Mill Nuncupative, by which the Teftatoz deviſed 1 
his Land to be ſold, and the Uendoz to diſpoſe of ſo much of the Poney to one, all Carr 
and of ſo much to another, fo; which money a Suit was begun in che Spiritual 
Court, foz the ſkaying of chis Suit, a Pꝛohibitiou was pꝛaped. 
Dodderidge Juſtice» Me map grant a Pzohibition to the Spiritual Court, 
in caſe of a Nuncupative Till, the validity of which, is onely upon the p2oof of 
Witneſſes, if this contain matter of convepance, and diſpoſition of Land. 
Coke. Wherea man deviſetch his Land to be ſold by I. S. and ſo much of the 
money to be dilpsſedof by bim to one, and ſo much of the money to another, this 
is not within the Juriſdiction of che Spiritual Court, fo2 them there to hear and 
determine this, but this pzoperlp belongs to the Common Law The reaſon of 
this is, becauſe chat this is tſſuing out of Land ; otherwiſe it is whete a man devi- 
ſeth, that his Fedffees ſhall ſell his Land, and that che money ſhall remaiu in their 
hands to pap Legacies withal ; then ia ſuch a Caſe fo2 this, a Suit is pzoperly to 
be there in the Spiritual Court, but not in che firſt Caſe; becauſe there it is meer- 
lp tempozal : It che de vile was, that they Could ſell che Land, and beſtow the 
money to ſuch fo him, this is tryable at the Common Law; otherwiſe where it is 
that his Feoffces ſhall ſell, and the money to temain in their hands to pay Legacis, 4 Prohibition 
this is triable in the Spiritual Court, this being clearly CTellamentary, and this is 8 
the difference; the whole Court agreed with him herein, and ſo in this Pꝛincipal 
Caſe, by the Rule of che Court, a Bꝛobibition was granted. 


Hookings and Hart Bail for Callis 


the Principal. 


Ota, That in this Caſe a Judgement in Debt was given againſt Callis, who 7a. The 
was the Puncipal Debter, who was convicted of Burglarp, and in Cu- baile pleads 
ſtodia fo} the ſame ; a Capias ad ſatis faciendum iſſued out, a Non eſt inventus the conviction 
returned ; upon this a Capias, and a Scire facias agaiaſt Hookings & Hart the ef N- 
Bail, being his Surecies, who pleaded this matter ot Attainder, the Conviction ry. 
of Burglarp, thercby to free and dilcharge che mſelves from che ſaid Judgement, 
againſt Callis the Pzincipal. 
Haughton, Dodderidge, and Croke. Tf one be condemned foz Felonp, In- 
dicted and Attainted, and this upon his own Confeſsion, and afterwards he pꝛo- 
cures his pardon ; this Atcainder of his, hall not be uſed asa ſbift, to ouſt and de- 
feat others from their juſt debts, che which (ball not be taken away by this Attamder, | 
dhe whole Court agreed hercin clearly, and that chisplea,by the bail, of che attainder, 28 
and conviction of the Pꝛincipal of Burglary is not good, noz ſhall avoid theit ſatig- oo *. 
fying of the Judgement had agaiuſt the Principal, and ſs this their Plea ruled . be bad. 


void by the whole Court. 
The - 
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The King againſt Cox. 
As Jadi&- | N an Jadictment foꝛ a foꝛcible entry, George Croke took Exceptions to quaſh 
ment for a the Indictment, foz chat in the concluſion chereof, (manu forte) & contra co. 
ferciblecnfy. ronam, & pacem regis, is omitted, the Indictment being (forticudine, & poten- 


Wagna, but no manuforti atſo, becauſe the ſame was taken befoze one Juſtice 
of Peace onelp ; alſo it doch not appear upon what Statute this Indictmene wag 
L being two Dratures : The whole Court chest of opinion, that the 
Indictment was not good, and foby the rute of the Court , the ſame was quaſped 
afterwards, (S.) The laft vay of the Cerm. Prul Croke mobed this Erroz by 

; 746 exception to che line Invjctment, foz a fopcible encrp, upon the Stetute of 
JndiAamens 8 H 6. betaule be div not conchuide this to be contra pacem, and moped fe: aTLizit 
quaſhed, pe of Reffitution, which the Court word not grant; being the lan day of ihr 


Gemer Plaintiff, againſt Lacking 


Defendant, 
Entred Hill. II Jac. B. K. 
Kott. 499. 
An Acton [92 m Action of Covenant, the ſame being bꝛought fon Plowing of Land, which 
of Covenant © Was not Nuper laid down toz Paſture, contrarp to his Covenant. 
for plowing Haughton, JfT fell unto oneallmpLands (Nuper) in the-Tenure and occu- 


land nor late. pation of I. S. if they were in his Tenure twenty pears befoze, chele Lands ſhaſl 
ly plowed. p Card to be Nuper, in his Tepwre and occupacian, and ſhall well pas. 
Dodderidge. The oneclp queſtion in this Caſe is, What number of pears ſhall 
be (aid to be (Nuper) laid down, whether che number of 10 pears ſhall be ſaid to be 
Nuper, the Covenant being, Quod arrabit, &c. ſuch Lands as were Nuper, laid 
downkfo2 Paſture, 
Haughton. The Covenant is, that he will not Plow up te Uplanvs, which 
were not 11 the Plaintiff here ought to lap a eettain beach, 0! 
the Action of Covenant doth not here lie, and this he hath not here ſo done: What 
conftruction ſhalt be made of this wozd (Nuper) is to be touſidered in ſome caſe, 
7.4 pears ſhall be ſaiv to be Nuper, as in the caſe of ſale of Land, Nuper in the 
tenure and occupation of I. $. 20 pears befozc in his tenure (bail be ſatd to be Nu - 
per; the whole Court agreed in ibis, that ide Plainceff here onghe co have laid a 
certain bzeach of covenant, (5) that he had plowed up Lands and ſhewed what 
Laws which were uot Nuper, arrable Lands, contrary to his covenant ; ans this 
gement de hath not here ſo done, and without this ſo ſhewed. he can have no cauſe of Action, 
x the Deſen. gym ſp the Declaration being defective herein, the Rule of the Court was, Quod 
7e Klein querens nil capiat per Biliam. | e 
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Doctor Alphonſo, and the Colledge of Phy- 


ſitians in London. 


Dta, That as touching this calc of Doctoz Alphonſo, which concerns he © pen 


colledge of Phylictans in London, who committed him fo2 pꝛactiſing of Phy- a Habes cor- 

lick, was bzought to the Bar bp a Habeas Corpus; the Return was read, the ſame 2c. 

upon the reading appeared to the court to be inſuſficient,no cauſe being therein ſhew- 

ed fo2 his commitment; John Moor moved the court for time to amend the Ne- 

turn. | 

Dodderidge. clearly the Return here is not good, 
Haughton Juſtice. The Cenio2s by the Act are to commit him, if they do finde 

him to be faulty, here they have committed him, but not ſhewed wheretoze they did 

this in their Return, and ſo the Return not good; The court was clear of Opini⸗ 

on, that the Return here was bad and inſufficient. | 
Dodderidge. As tothe motion made fo2 the amendment of this return, matter 

of fozm meerly in a Return is amendable, but not matcer of Fact, which goes in 

juſtification of the Impꝛiſonment and Fine, 
Haughton. If he do pꝛactite ill again, then- you ſhall do well co make a better 

Mar rant fo2 the commitment of him, we will do all the right we can to the Col⸗ 

ledge, but this their Return here is bad, and without all defence. | 
Dodderidge. They are very well directed in Doctoz Bonhams caie, Coke 8 Coke d pars, 

pars, fol. 114. in what manner they ought to make their return · Pere we all agree 

in this, that the return here is clearly inſufficient, and therefoze by the rule of the 

court, Doctoz Alphonſo was vailed until the next Term, then to appear again, the 

court contei ving this to be the belt fo2 him, fo2 that if che court ſhould diſcharge him 

foʒ the inſufficiency of the return, then they would pꝛeſently take him again, and 3 


cominit him, and tben would zmend their return, and make it better ; and foz this 1. Doane | 


F 


ca'e, foz rhe good of the Doctoz, by the rule of the court, he was bailed, but not the Court was 
aſoiutely diſcharged of his Jmpaiſonment, EE. bailed. | 


Duport Plaintiff, againſt Wildegooſe 


Defendant. 


Entred Mich. 1 1. Jac. B. R. 


Rott. 202. 


N an Action of Debt upon a Bond, the Dekendant pleaded that the ſame was ,, Agion of 
I fo2 the perfozmance of Covenants, in certain Judencures made between them, pebt upon a 
but doth not plead, Hic in curia prolat. the Judentures, foz this omiſsion, it was * TI 
urged that the Plea was not good, actomding to 21 H. 7. Kellaway, f. 7l. plac. 12. ** 7. f. 77. 
In am Action ot Debt bzought upon CY the Defendant pleaded that the ſame © * 

i 


was 
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Endozſev, up upon 1 conditfon that if be perfozmed certain Covenants, contained in 
Indentures between them; in this cafe the Defendant ſhall be enfo2ced to ſhew 
the Jndenture, otherwiſe be ſhall not be received to plead perfozmance of the Co⸗ 
benants, and fox that be is p2ivp to the Indenture. 

Coke. This is a clear fault, and without vefence, fo2 he ought here to have 
pleaded in this manner, to have ſhewed the Indenture, and to have ſaid, Hic in 
curia prolat. this exception to the Nea is emonſwerable ; - the whole Conrt cle ar 

1 of opinion, that the lea is not good, and ſo the rule of the Court was, Ideo in- 
a" treturJudicium pro querent, but with a Ceſſat Extcution, until the Court ſhould 


dc. 
better adviſe of the execution. 


Duport Plaintiff, againſt Wildegooſs 
Defendant. 


An Adion of I N an Action of Debt upon a vom, fo not nerfeining of an award, the Caſe 
debt upon a appearedfo be this there being ſome — between the Plaintiſf and the 


— Dekendant, they did refer themſelves to the Arbitremem of dne John Scot, who 
did Arbicrate the Defendant Wildgoofe, to pay ſuth a ſum of monep unto Duport 
the Plaintiff; and aff be vid award Vildgoole, to give ſecurity fo2 the papment 
of this money to the Plaine —＋ award excepted againſt as not good. 

Coke. This arbitremen cuttty to be given by Wildgooſe 
to the Platnciff, f. oo papt cor 66 — 2 to bepaty by the 
Defendant, is a tlear void award, fo See ato2 by bis award, cannot enfozce 
him to give ſecurityto the Plaincif, fo the payment ofthis monep unto bim; but 
the Defendant, who ts to pay this money, may by bis own aflent give ſecuricy to 

The rule of pap this, but not to be cnfozced ſoto do by the award; the whole Court agreed here⸗ 

che Court, - "oy ko this cauſe the rule of the Court was, Nod querens nil capiat per 

0 queer: Billam 


Duport Plaintiff, againſt Wilagooſe 
Defendant. 


N an Action of debt upon a Boud, wherein Duportrecovered againſt Wild gooſe, 

and had ſufficient ſurety with bim foꝛ the debt: Upon this Recovery, a Capias 
iſſued out againſt Wildgooſe the Defendant, and the ſame returned, and befoze it 
was Filed: A Scite facias iſſued out dis lureties, one of the ſureties, fo} 
bis diſcharge, did ſuggeſt an Action againft Wildgooſe the Pzincipal, and had his 
Dow — in 7 and being here in Court, to diſcharge himſelf of che ſureti · 
ſhip, die wn Uagooſe the Principal delidered in 
ore, and tirviſcyarge of himlelf,/in reger 2 
; hr toad not plead this to the Scite facias, hat be 
12 and ſo this being uot to be — 


ing 


An Act ion of 
debt. 
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ing but a Surety, theretoze accopding to his aper, Wildgooſe the Pꝛincpal was 
by the Rule ol the Court committed in execution fd the Debt of Duport: But nate, 
that Duport did not tatend to pzay the Body of W ildgooſe, to be comunutte in exe 
cution fo his Debt, though pꝛeſent in Court, but his purpoſe was, to have had his 
ſurety in execution fo the ſame; and fo this cauſe the ſurety perceiving ſo much. 
and by wap of 83 dip bzing the body of Wildgooſe the Mꝛinipal into the 
Court, and fo; his own diſcharge, pꝛaped to have bim committed in execution fo? 
the Debt, and this to be in exoneratione of him, being bis ſurety; and this being 8 
conceived to be juſt and reaſonable, was lo granted unto him by the Court, and "nd 3 | 
Duport the Plaintiff was enfopted by the Court, of neceſſicp, to pꝛap the Bodp of prayer of he 
Wildgooſe, to be by the Coutt committed in Execution foz his Debt; and ſo he Sncery com- 
did, and by the rule of the Court, Wildgooſe was ſo committed accopvingly : mtted inexe- 
This by wap of obſer vation, how a ſurety may diſcharge himſelf from che Execus —— 


Laik Plaintiff againſt Emme 
Defendant. 


AXN Action bzoughe by the Plaintiff, as Executoz of I. S. againſt the Defen An A&ion hy 
dant, and upon the Tryol che Platntiff became Non; uit. Hyde moved an Executor 
the Court to have colfs fo} the Defendant, che Plaintiff being Non · ſuit, upon the 2 
Statute of 4 Jac. cap. 3. where in any Action bzounht, after appearance of the Stat. of 4 Jac. 
Defendant, t the Ploiucif be Non ſuited, oz a Gerdict paſs agatuſt him, the De- cap. 3. &c. 
fendant to have Judgement to recover his colts. = 5 

Coke and the reſt of the Judges, in this manner anſwerev, That according 
to dur former Rules, che Dekrudent in this caſe is not co have coſts within this 
Statute, fo2 that this Dtatute hath reference to a foxmer Statute, made in the 
time of Quzen Elia where in caſe of an Executsz PWlainciff, and becoming Mon- 
futtcd, no Coſts hall be given to the Defendant: Anvſo (as Man Secundary in- 
foꝛmed the Court) hath been the conſtant coarſe, and ſo hath the Opinion been of OY 
all the Judges here befoze this time, becauſe that by che fozmer Statute, in ſuch ane — 
a Caſe the Defendant was not to have coſls, and ſo not to have any Coſts by this being Non- 
latter Statute of 4 Jac. cap. 3. which bath reference tothe fozmer ; and. ſo by the ſuited, not to 
rule of the Court, the Plaintiff in this caſe being Non-ſuiced, not to pap anp coſts Pay colts, Per 
to the Defendant. | cu iam. 


Sir Thomas Waller Plaintiff, againſt Hanger 
Defendant. 


T j2.an Fafozmation fo: Pailage, the Court was moved in this cale, that Dir An Inſormi · 
Thomas Waller the Jufozmer was dead, and therefoze pzayed that the Anfoz- rion for Pri. 
mation might ceale, and no further p2oceedings to be had therein, the Info 78e, ©* 
mer being to haue part hereſn. . | 
Coke. If the Aucozuep General fo) the King infozns againſt one, and chis 
matter-Pp20coeeds-uucs &Demurrer ; n fat the Rings Actos 
| 2 | ney 


—&— een en nega 3 
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ney dies, this Demurrer doth not die with bim, but this wall pꝛoceed and go on 
but if one do infozm fo; the King (as any one may ſo do) if a Stranger infozmg 


| fo: the King, and dies, banging chis Jufozmation, the King being partp to the 


The death of 
the Informer 
not abate the 
information, 
time given by 
the Court ſor 
A gument. 


An Action 
upon the caſe 
for Trover 
and converfi- 


On. 


ſame, this Jafozmacion, by the death of the Jnfo2mer ſhall not fall to the ground 
upon ſuch an Jufozmation foz the Ring, the Judgement here is to be, Ideo * 
ſideratum eſt per curiam, quod domiaus Rex recuperet, and this is clear, and 
therefoze here in this caſe, notwithſanding that Sir Thomas Waller doth infozm 
here as an Dfficer, and joyns in the Demurrer himſclf, and in his own name, vet 
the Judgement in this taſe is co be given by the Cour, not fo2 Sir Thomas Wal- 
ler the Jafozmer, but foz the King ; and therefoze, not withſtanding that this caſe 
hath been argued here befoze by che Judges, in which Argument, chep were divided 
in Opinion, (S.) Two againlt two, pet in regard that thzee of the Judges now 
in Court have not argued this caſe, cherefoze this caſe ought now to be argued here 
again, and accopding to this, by the rule of the Court, a time was given fo: the 
argument of this caſe here again at the Bar, Quod nora. 


Spring & 5 Plaintiffs, againſt Barret 
Defendant. | 


[| N an Action upon the caſe fo2 a Trober and converſion fo2 certain Goods, upou 
Non culp. pleaded, a verdict was given foz the Plaintiffe. 

Wian moved the Court in Arreſt of Judgement, foz the Defendant, that the A. 
ction is bꝛougbt by two Plyintiffs, fo converting of their goods, hanging which 
ſuite , and befoze Judgement, one of the Plaiutciffs dies ; this mat ter mobed in 
Auel of Judgement. 

Coke, This is no caule at all to Arreſt the Judgement, koz thep were the goods 
of both of them, and by the death of one of che Plaintiffs, the goods, and allo the A. 
ction fo2 the goods, ſurvives unto the other; the whole Court agreed herein, that 


— this death of one of the Plaintiffs is no cauſe to arreſt the Judgement, aud therefoze 


for the plain- 


An action up. 
on the caſe for 
2 Promiſe. 


the Rule of the Court was, quod intretur judicium pro querente, 


Simpſon Plaintiff, againſt Powell 1 
Defendant. 


4+ 


[2 an Action upon the Cale foz not-perfozwing of a Pꝛomiſe upon Non aſſumpſit 
pleaded , a Uerdict was found foxthe Plaintiffr. | 
Hedley , Moved the Court in Qrrelt of Judgement, fo2 that there is no good 
conſideration let foꝛth in the Declaration to raiſe the Pꝛomiſe, the Caſe appeared co 


be this; a Statute was acknowledged by the Defendant fo2 the perfozmance of 


rtaine Covenants contained in an Jadenture of Demiſe by che Plaintiff, made un- 


- tohim, among which Covenants, one was, That he ſhould not aſfigne over che 


Land to anyone, the which Covenant he had bzoken, by aſſigning of his Leaſe 
over; and ſo by this the ſtatute came to be foꝛfeited, the Delendant then in conſi⸗ 
deration, tbat the Plaintiffe would fozbeare to ſue him upon the ſaid Dcatute, lo 
bzoken by the alũgument, he did alſume, and pꝛomiſe co pay him ſo much, the which 


he hath not paid, upon (his the Action bzought by the Plainciffe, and * 
c 
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dict fo2 him againſt che Defendant. It was urged in Arreſt of Judgement that 8 
there was no conſideration to raiſe this pꝛomiſe, in regard that che Otatute doth 
not appeare to be foꝛfeited; foꝛ it is not here ſhewed, in the Declaration, by what 

conveyance he had alsigned pver. his Eſtate, being onelp laid generally, that be bad 

alsigned o ver his Ellate. but doch not ſbe w how; and ſo in conſideration, that he 

would not ſue a Statue (being not fozfeited) he pꝛomiled to pay him lo much, and 

ſo this is no good conſideration. 

Coke. Thts is clearly a good Conſiveration, and the Declaration good, nat- 
withſtanding all which bath been objecced againſt it; foz this is ſo laid in the De- 
claration, but as an inducement onely to the Action, and in conſideration that che 
Phlain:iffe would delay a ſwte he had againſt the Defendant, be ſhould pꝛomiſe to 
pap him lo much, this isa good conſideration, becauſe he hath a benefit by this; the 
Court all agreed with him herein, and that the Plaintiff needs not co ſhew , what 

Eſtate was conveyed over, no; pet how, oz by what convepance che ſame was al⸗ 
ſigned over, foz that this allegation, is but as an inducement co the Action. 

Coke, Mete pou have pꝛomiſed, in conſideration, chat the Plainciffe would not 
ſue you, upon this pour Statute, being fozfeited, to pap him ſo much Money, fo} 
which payment, in an Action now bzoughe agaiuſt you, pou ought not now co re ſoꝛt 

to this, as to ſay that the Statute was not fozkeiced , in regard the Plainciffe hoth 
not ſhewed ſpecially, by what convepance this was aſſigned over ; but geuerallp, 
that it was conveyed over; fo? that pour pꝛomiſe co pay the Plainciffe ſo much, if 
beſues you not upon the Statute fo2 bzeach of Covenant, this is a direct admit- 
cance by pour lelf, that che Statute was fozfcited; and his fozbearance co ſue this, 
was the ground of pour pꝛomiſe; the Court was all cleare of opinion, that the De- Judgement 
claration and conſiveration in the (ame expꝛeſſen, is good; that the Plaintiffe had juſt oo — 


cauſe ot Attion, and ſo the Rule of this Court was, quod judicium intreter pro vf. 


querente. 


Tompſon Plaintiffs, againſt Withers 


Defendant. 


BY aTUhiit'of Erro; to reverſe a Judgement given againſt him in the C. B. the 

caſe appeared to be this, Withers claiming a Leale foz pears under I. & who A Writ of 
was tenant fox life, commented a ſuite agatnſf Tompſon, and had a verdict , and ee my 
Judgement; a Wit of Erro2 bzought to reverle this Judgement, and foz Erro; _ gi 
aſſigned, that the Declaration was nat gaod ;z the Action being bzoughtby him as a cs, 

Lellce, of a Tenant fo: like, and dochnot in his Declaration averre the life of the 

Tenant foz life his Leſſo2 ; ic was urged, that che Declaration was good, Fox it 

is therein ſec foꝛth, that he had a Leaſe fo2 pears, made unto him by J. S. Leſſee fo; 

life z and that he was, and ſtill is poſſeſſed ; and chiz ts good without any othet a · : | 
verrment of the life of che Leſſee foz life, and ſa is 13. & 14 Eliz. Dyer. fol. 304. Eliz-prer.fol 
placito. 5 2. the life of a Parſon Lello2,not erpzeſly averred, but by implication,and 304. placico. 
this good, as to ſap , Quod fuit, & adhuc eſt ſeiſitus, and this held to be good, 52. 

and ſufficient, and ſo in this Caſe. 

Coke chief Juſtice, This clearly is a good and ſufficient averrment by impli- 8 ger - 
cation, of the life of che Leſſoz, it is here ſet foztb, chat che Leſſee was, and hilt ... 
is poſſeſſed; and therefoze che Leflo2 muſt of neceſſity be living, otherwiſe he could 

not be polleſſed; the Court agreed wich him herein, that this is no Erroz, here be. Judgemene 
ing a good and ſufficient averrment bp implication, of che life of the Leſſoz ; and fo alfumed per 


Curiam. 


The 


by the Rule of the Court, Judgement wos affirmed. 
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The KI No againſt Vnderell. 


Ota, by Coke chief Juſtice, ( and herein the Court agreed with him, that if 

A one did carry Latrocinium along with him, he might then be arreſted in 

— of Felone te one Countie, and carried into another, fo2 that this is Felonp in all Counties; but 

and the triall I one be arreſted in one Conntie, upon the ſuſpicion of a Felonp , deut, and com- 

of them, mitted in another County; he may then be carrped befoze a Juſtice of Peace, in the 
ſaid Countie, where the Felony was done, audco be there tryed; and this ſo was 
done, in the Caſe if one Underel. 


Nota touch- 


The K IN o againſt Phillipe. 


\/Powis Eadie ib age e, pro habitatione, contra». 
mY V to the Statute of 31 Eliz. capite 7 9 taken to quaſh this 
81. Elia. eap· e the ſame being fo2 bullding a Cottage, pro habitatione; and it is 
7 Corrages. not ſhewed, that any one diddwell in it; the Court ear of opinion, that che In. 

babirerieve pirtment was good and ſufficient, the ſame being onely lez che building of the 


Pole Plaintiff, againſt Godfrey 
Defendant. 


Entred Paſch. 1 2. Jac. B. R. 
Rott. 627. 


* a ſpeciall Action upon the Cake, bꝛongbt by the Plaintiffe, againſt the Defen- 
dant, being a Pꝛocurntoꝛ, fo; not ſummouing of bim, which he t to habe 
does by reaſon of „he was excommunicated , and whether this lyech 
| _ him fot this, 8 nöt, was the queſtion ; It was urged, thor this Action 1y- 
not in thts Cafe, ko chis Reaſon , that an Action upon the Caſe tyech not, but 
where the Plainciffe hath received a Temporal won wong, and vammege, which here he 
bath not, by this Judgement of Excoi for had againſt him. 

| George Croke fo} the Platneiffe, the raſe deres l. a ſpeciall Action upon the 

caſe, foz the falle return, ſentence was there given, foxeofts, and pꝛoces upon this 

awarded ta the ſamner f; to warne the parry, who ved tt not, and fo by reaſon of 

bis bis neglect, de was vamniſied, and this is the cauſe ot the Action,which is a goos 

' and a juſt cauſe. m_ 


— 2 — 
1 


pet 7 E. 4. ſol. 2i. 
$15 8 E. 4. fol. 
14.17. 


to repaire himſelk, — — this cauſe he may well ha ve this Action here. As co A- 
ctions upon the Caſe,Xometimes the quality of che perſon alters the cale , as to the 
having of luch Actions, the party peccant, is there puniſhed, pro ſalute animæ, but 
not pro damno, here the Action, as it is brought by the Plaintiffe, well lpeth, and 
he ought to have his Audgement. ATT 5 
Haughton Juſtice, agreed herein, that the Action well lyeth; here is a hong 
done unto the Plaintiffe, and fo2 this n Smenied bere, there being no 
remedy fo him, there in that Court. It the Cale was foz a matter of Non feſans 
in the Eccleſiaſticall-Courc , no Action upon the caſe lyeth foz this, as foz not ma- 
king of a return , where no damage is ſuſtainen. Tagree, the Caſe rememb!ed, 
fo2 refuſing to induct a Clark, being pꝛeſented, admitted, aud Jullituted, that an 
Action upon the caſe well lpeth foz this Non feſans, but pet, this is not ſo 
generally to be taken; but fo2 thiswzong done to the Plaintiffe in this caſe , his 
Action upon the caſe well lyeth. As to the manner ok the Action, as it is here 
bꝛougbt, and ſec, fozth in the Declaration ; the Court ought to have Juriſdiction,oz 
che Action upon the caſe lyeth not; fo2 then all is coram non judice, and the ſub- 
.. wid; the watter-hme conlſineratie 15, whether chis 


Coke. 


hb —_—— 
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Coke. If all the pꝛoceedings there had been coram non judice, no Action up- 
on the cale cauld then hove been maintained, foz if he had Declared there per ap- 
pellationem, foꝭ foxceable taking of his goods, in an Action of detinne , all this is 
coram non judice, and if he be excommunicated in this caſe , no Action upon the 
caſe lyeth upon this Excommunication, fo2 any falſe return made in ſuch a Caſe by 
any Dfficer there, but here the Declaration is, prolegitimis expenſis, & ſententia 

ian legirima upon this given; as it is agreed, and therefoze the Action is well tzought, 

21 and ſo is 8 E. 4. 23 H 3. amongſt old Mr. Agards Records, in a Hꝛobibition, where 

Records, one ſusd fo2 a Lay fee, whereas he ought to ſue fox Tytbes, and theſe belong unto 

the Eccleliaſticall Conuſances, the other there ſurmiſeth , a modus decimandi ; 

there it is ſaid, this is fo} a lap fee: adjudged, that he had well done, fo2 to bung a 

P2ohtbition, fox chat it was as a Plea, de laico feodo, they may ſue there fo: mo- 

ney, and therefoze a P2ohibicion lies, 8 E.. if one ſues fo} tithes in kind, oz foz a 

lay tee, when he hath a modus decimandi, whether fo2 this an Action upon the 

caſe lyeth,Js ſomewhat to be doubted, he cannot ſue there foz a modus, if they have 

not Connſance of it. J agree, that an Action lyeth againſt the Archdeacon , fo? 

he is the ſpirituall Sheriſfe, vecauſe che Mlniſter is ſpirituall, but the thing is cem- 

5 pozall. J agree that fo2 a Non feſans of a ſpirituall matter, no Action upon the 

e Caſe lyeth, but other wiſe ic is, where the party doth receive a wzong (as it hach 
2 beenobſcrved ) but be it fo2 a misfeſans, oz fo2 a Non feſans, if us dammage by this 
doth come unto the party, no Action upon the caſe then lyeth loz this, neither hall 
the party have any Action upon the caſe againſt che Archveacon, noz yet agaiult the 
rchbilbop, fo2 refuſalf, &c. but a Quare Impedit, alſo no Action upon the Cale 
lies ſoz ſuing in the Eccleſiaſticall Court, pro laico feodo, where there was a mo- 
s decimandi, fot refuling to induct, by fe bes, an Action upsn tbe Caſe 
pes, fo; untill this be done, he cannot make a Leale, no2 pet can habe any of the tem- 
» potall pꝛofits of che land, which is a wong co him, and cherefoze foz this caule , an 
Action upon the Cale lyech, he ls not excommunicated there, but onely a Mat- 

rant to denounce the ſame , and then he ts excommunicated. Dodderidge a- 


the caſe bere, was well 
"Was, Quod judici- 


1 
8 — by he 
me vlatnciffe. um intretur pro querente. 
Haulſey Plaintiff, againſt Carpenter 
a Diefendant. 
| ” * 


- 


Entred Trin. 12. Foc. B. R. 


Rott. 1005. 
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4 


An Aon of I N an Action of Debt upon a Band, upon Oier demanded , the condition appeat 
debe — Les tobe, ko; the papment of Childzens poꝛtious, when they married, 02 * ot 
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their full age of 21 pears. In an Action of Debt fox non perfozmance, the De. 
fenvant pleads, that he had paid the ſame, cum, & quam cito, they came unto their 
full age, generally, without chewing how; upon this Plea, | 
George Croke demurred in Law, becauſe he hath not ſhemed in his plea , when 
they came to their full age, and when he paidthe lame, the payment being co be ups 
on requeſt. | | | 
Coke, This Plea here is not good, for the caule alledged, generally, a Plca is 
not lo {krictly to yurlue the condition, everp Plea, which is not iſſuable,is bad. 22 E. 22 K. A. fol 25 
4 fol. 25,26. Sir James Haringtons caſe, if a man be to make unto another a good 26.Sir James 
and ſufficient releale, in an Action of Debt bzought, he pleads , that he hath done Harrington: 
this generallp,thts is no good Plea; but he ought co ſhew how, chat fo it map appear **© 
to the Court, whether the ſame be good, 02 not, and ſo is 22 E. 4. fol. 15. and fol. 1 PEN 
40, 41. in the Loꝛd Lifles caſe, it is a good Rule to be obſerved in Demurrers, al- 15.&tol.go, 
wapes to ſhew the cauſe of the demurrer, as here the ſame is expꝛeſſed. 41. the Lord 
Dodderidge. If there had been a day certain ſec downe in the condition, then to Liſles cafe. 
plead payment, ſecundum formam, & effectum chartæ, this had been goed, but not 
as here the Plea is, the time being uncertain, and therefoze he ought here to have 
ſhewed in his Plea the time when they came to the age of 21. pears, and when he 
paid this monep, this ought to have been certainly ſhewed in the Plea, that ſo upon 
this, iſſue might habe been taken, he ought to have ſhewed who made the Till, and Judgement 
how he hath perfo2med the lame, that ſo this may appear judicially to the Court, given for the 
whether well perfozmed,oz not; the Court was cleere of opinion, that the Plea F/aintifieby 
here was not gosd; and ſo by che Rule ofche Court, Judgement was given fo2 the Courr. 
the Plaintitff. 


Nichols Plaintift , againſt Catſey 
Defendant. 


Nan Action upon the Caſe foz Moꝛds, upon Non culp. pleaded, a verdtct was a, Action 
giben fo2 the Plaintiff. | ” : upon the cafe 
George Croke moved the Court in Arreſt of Judgement, that the wozds , as for words, 
they are laid in the Declaration, are not Actionable, the cale appeared to be this; 
the Plaincifte lapes in his Declaration, that he did exerciſe himſelf in facultate e- 
mendi, & vendendi, that the Defendant did ſpeak cheſe wozds tothe Plaintiffe (S) 
Thou art a Bankrupt, and J have many witneſſes fo2 it. It was urged, chat the 
declaration was not good, becaule he hath not ſhewed wherein, that he was a Per- 
chant, he ought to have ſec foth in his Declaration, that he was mercator. | 
Coke chief Juſtice, this is after a verdict found fox the Plaintiffe, which is di- 
ctum veritatis, and therefoze to arreſt a Judgement, in ſuch a caſe, there ought ca 
be good and ſafficient matter ſhewed; it ſhall not be here intended, as it hath been al- 
ledged , that be uſed this faculty as a ſervant; but as it is here alledged in the De- 
claration, it is well, and ſufficient; the whole Court agreed herein; another mat⸗ 
ter moved, that he ought to averre, what goods he had ſold. | f 
Coke chief Juſtice, & tota Curia, this is not at all materiall, the whole Court Jndi&mene 
agreed herein, that the wozds, as they are laid, are actionable, and the Declaration 155 cur iam, for 
good, and ſo the Nule of the Court was, Quod judicium intretur pro que- the plaintiffe. 
rent. 


K k Challoner 
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Challoner Plaintiff, againſt Petworth 
Defendant. 


Pon the motion of Yelverton Sollicitor generall, fo2 ſap of Execution, the 
caſe appeared to be this. A Judgement was given fo} the Plaintiffe ac Bri- 
ſtow, execution taken out, and the goods of Petworth were attached, and this was 
in a ſuite between them, foꝛ compoſition, and a contract fo; Jron ; the motion was, 
fo) ſtap of Execution, untill a Wipitof Erroz, here brought, be determined, the 
which ſhould pꝛeſent iy be tryed, and if i then appear to be againſt him, the whole 
money ſhall be paid, and pꝛaped a Habeas Cor pus fo the body of Petworth. 

Coke. We have no Power here to hold lea of Fozraine attachment, becauſe 
we cannot here do Juſtice therein; a Habeas Corpus, moſt commonly being pꝛap. 
ed, aud granted, are the ſubtcrfuges, to avoid the doing, and Execution of Ju- 
ſtice; we may grant a Habeas Corpus, though there be no luite here; but pet the 
granting of this is inthe diccretion ofthe Judges, we may hold Plea of this, but 
J will graut moze Procedendoes, then Habeas Corpus, becaule that very much 
burt happens to the ſubject, by the granting of Habeas corpus, they being chiefly ob⸗ 
tained foz matter ot delay; we cannot here in this Cale apde you by the Law, but 
take your Tit of Erroz, fo; you have no other remedy; there is no greater In ju- 
A Habeas cer. ſtice oftentimes done, then happens by the granting of theſe Habeas Corpus, che 
— ag whole Court agreed with him herein; by the Rule of the Court a Habeas Corpus 

was granted but they would do nothing to ſtap execution. 


A habeas cor- 
pus. 


P 


Fiſber Plaintiff , againſt Toung 


Defendant, 
An 3 J an Action of Treſpaſs, the Caſe appeared to be this, a man made his Till, 
weſpaſſe by an * and made the Plaintiffe his Executoꝛ; an Adminiſtration was grant ed to the De- 


Executor. fendant, who took the goods into bis hands, che Plaintiffe being Executoz, 
pꝛo ves the Will, and afterwards bzings this Action of Treſpalle againſt the De- 
fendant, fo taking of theſe his goods, and this by reaſon of the relation of the p1o- 
bate,by which it is a will, and he execut o; fromthe time of the death of the Teſtacoz. 

Coke. And the whole Court cleare in this, that the Action of Treſpaſs here 
bꝛought, well lyeth, without all queſtion; an Executor (hall have an Action of treſ- 
pas, vi & armis, befoye ſeiſin, becauſe that he hath a pꝛoperty, being made Execu- 
to2 , the Court cleare of opinion, that this Action of Treſpas well lyeth , other- 


= 3 wiſe an Adminiltratoz map trice any Cxecutoz, by getting the goods into his hands 
tiffe. befoze pꝛobate of the Mill; and ſo by the Rule ofthe Court, Judgement was given 


fo} the Plaintiff. 


Anſield 


ed 
— — 


4 
- 
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Anſield Plaintiff, againſt Feverbill 
Defendant. 


Na Prohibition moved fo} by Noy, the caſe appeared to be this, the Plaintiffe + prchibition 
gave in Evidence at a Court Leete againſt Feverhill, that he was a drunkard, 

upon this he libelled againſt him in che Spirituall Court; upon this, a Prohibition 

was pꝛaped, and granted by the Court, fo that no Action upon the Caſe lies a- 

gainſt one koꝛ pꝛoſecuting a matter againſt another, in the ozvinary way and courſe 

of Juſtice, and ſo is Cutler, and Dixons Caſe, Coke 4. pars. fol. 14. b. Coke 4 pars. f. 

Coke chief Juſtice, and the whole Court agreedherein , fo2 that otherwiſe,men bs o6 
ſhall be cerrifped from pꝛoceeding in the legall courſe of Juſtice ageinſt another, foz 
p2oceeding in this manner clearly, a man (hall never be croubled, oz vexed in any 
other Court. 

Coke. Ik oue comes to us at the Aſſiſes, and Petitions tous againſt one, and 
to have the good behaviour againſt him, be ſhall never be troubled by any Action 
bzought againſt him, fo2 this againe. 26. H. S. in Spilmans Reports, a man gate 
evidence in a Court Lecce, againſt one, chat ſhe was a Scold, upon this He libelled 
againſt him in the Spirituall Court, and fo2 this a ÞP1ohibition was granted. Foz a prohibition 
a man ſhall not be puniſhed by way of Action, upon the Caſe, oz otherwiſe , fo2 granted per | 
proſecuting a matter againſt another, by a legall wap, and courſe of Juſtice; in this m. 
p2incipall Caſe, by the Rule of the Court, a Pzohtibicton was granted. 


25 H. 8.Spil- 
mans Reports. 


Freeman and Yxor Plaintifts, againſt Freeman 


Defendant. 


N an Action upon the Caſe foꝛ a pꝛomiſe, the Caſe appeared to be this. Upon An action up- 
a motion in Arreſt of Judgement, upon a Non aſſumpſit, and a Uerdict foz the on the caſe | 
JYlaiutiffe. It was urged, that the Action here bzought, did not lie, foz that there for a promiſe. 
was no good conſideration ſec fozth in che Declaration, to ground the pꝛomiſe up- 
on; and fo2 this the Caſe was, that the Defendanc , in conſideration that the 
Blaintiffs wife, when ſhe was ſole, would take the Plaintiffe co her Pusband, he 
did promiſe to aſſure unto her [ich an Eſtate in Land, fox her life, foz a Joyncure, 
accozdingly , ſhe did cake the Plaiutiffe to her Husband, and fo2 not perfozmance 
of the Pꝛomile, they did bꝛing this Action upon the Cale, 
Coke, and the whole Court, this is a good Conſideration, to raiſe the pzomile ; 
and ſo ił one ſay to a Chyrurgeon, , cure ſuch a one, and J will pap you ſoz the 
Cure, 0? deliver to ſuch a Merchant ſo many Cloathes, fox which, if he doth not 
pap pot, I wiil; though the partyp2omiſtng, hath no benefit by this, per this is a 
good conſideration , and the Party liable to an Action upon the Caſe foz the 
lame. | ; 
Coke. Ik an Act be to be done to another, at my requeſt,of which J am ts habe no 
benefit, yetfo2 this J ſhall be chargable, in an Action upon the Caſe; ſo if I do ſap 
to another, deliver ſo much to ſuch a one, = 2» will pay pou fo} it, by this J = 
| \k 2 | chare 


$4 
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chargeable, and this ts a good conſideration, to charge me with my pꝛomile. tl 

2 . pe — at - by this ere unto me, the Court cleere of 3 that ” — 
1 - pzincipall Cale, the conſideration was good, and ſo by the Rule of the Court : 
een 7 "Willd was given fo? the Blaintiffe. ct, Judge 


Codner Plaintiff, againſt Dalber 
Detendant. 


1 Entred Hillar. 8. Fac. B. R. 
Kott. 979. 


An action of I N an Action of Debt, upon a Bond, upon Oter demanded, the condition of che 

* upon a 1 Fond appeared to be ko; the ſaving of the Plaintiffe harmleſſe, being Balle fo; 

: the Defendant ; to this Action of Debt thus bꝛoughe, the Defendant pleads,quod 

| libcre, & abſolute exoneravit, à prefato ballio, upon this Plea , the Plaintifle 
demurred in Law, becauſe he did not ſhew, how he had ſaved him harmleſſe. 

| {ook chief Juſtice, F the Defendant to lay by way of Plea, Quod libere, & 

abſolute , he hav dilcharged him, this clearely is not good, fo2 he ought here to 

= ew coment, ſo that the Court may judge of che ſufficiency ot the Diſcharge, the 

Judgement Court all agreed herein, that the Plea was not good, and lo by the Rule of the 


for the plain. ; ot 
| — — wa Court, Judgement was giuen fo; the Plaintiff. 


Loet Plaintiff, againſt Faulkner 
Defendant. 


Entred Mich. 11. Jac. B. R. 
Rott. 264. 


. an Action upon the Laſe, in the nature ofa Conſpiracy bzought by the Plain. 
1 Late againſt the Defendant , fo; falſely accuſing of him of High Trealon , beſoze 
nature ofa the Juſtices of Gaole Delivery. Jn his Declaration , it is laid , quod falſo, & 
Conſpiray- malitioſe Sc. ad generalem gaolæ deliberationem, he did there accuſe him of 

wigb Treaſon, and whereof he was then beloze them, legitimo modo acquieta- 

| | tus. Exceptions taken to the Declaration, that the ſame was not good. | 
IF . George Croke, That the Declaration is good by 9 Hi. 7. fol 9. Jf Jullices 
—— have power, of Gaole deliverp, and of Oier and Terminer, they may then well make 
$8.7. fol.9, their ſtile as they will. 3 Mariz Brooke title Commiſsions. placito 24. 3 
on 
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2 Ji 
miſſion of Goal delivery, and of Oier aud Terminer , are ſeverall Commiſſioas , EET 
& Brookes Caſes, fol. 103. placito. 474. ; | | Marte Bel 

Coke chief Juſtice, when pou ſap, ad generalem gaolæ deliberationem; there tit. commiſ- 
the Selsions being bekoze ſuch, which have another power, and Commiſſions , nat ſions. Cc. 
to be intended to be the lame. Jullices of Gaole Oelivery, map meddle with the 
triall of Pꝛiſoners there, being in pꝛiſon; but Juſtices of Oier, and Terminer, are 
not to meddle with Indictments, taken befoze another; unleſſe they have alſo a 
Commilſion of Gaile delivery. J never pet did know in caſe of High Treaſon, and 
fo the pꝛoſecution rhercof againſt one, any Wit of Conipiracy ever brought, there 
is no caſe in the Law to? this, but all the Pzeſidents are pro Felonia; High Trea- 
ſon concernes the Per{on of the Ring ;and there is no Book in Law, co warrauc 
the bzinging of ſuch an Action foꝛ a : olecution, pro proditione ; alſo Juſtices of 
the Peace, are not to meddle with maſters of Treaſon ; no colour there is foz the 
Plaintiffs maintenance of this Action here brought. It had been a hard and a ſtrange 
thing, ik the Powder Trattozs, fo the pꝛoſecutions againſt them, might have had 
zitts of Conſpiracy in caſe of High Treaſon, there was never pet leen any Tit 
of Conſpiracie, alte proditionis, ſuch a Pꝛeſiden:, neither J, no pet any other ever 
as pet did ſee; no Wit of Conſpiracie lyeth, unleſſe there be two Conſpiratozs, 
and as to this, chere is na difference, between this, and the Caſe of Folouy; but this 
Wit of Conſptracie, is not allowable foz a Pꝛoſecution in caſe of high Treaſon. 
Knight andJeroms caſe., was the firſt caſe,of an Action upon the Caſe brought fo2 
a Conſpiracte, and in that Caſe it was Ruled , that the We of Conipiracp lieth 
not, but in caſe where two do conſpire ; and ifonely one, then an Action upon the 
Cale, in the nature ofa Tint of Conſpiracy lyeth; this is the firſt Caſe here now 
bought, of this nature, ad generalem gaolæ deliberationem, if it be not expꝛeſſed 
in the Declaratton, quod Legitimo modo acquietatus, no Writ of Conſpircy, 
noꝛ pet any Action upon the Caſe lpeth. 

Dodderidge Juſtice, the ſtile of the Court here is not good, they ought to have 
been named Juſtices, of Gaole deliverp ; this is to be ob{crved foz a (ure Rule, that 
in all caſes , where a Tit of Conſpiracy lieth, there being two 02 moze which did 
conſpire, and if but one, then an Action upon the caſe , in the nature of a conſpiracy 
lpeth; here the Declaration is not good, becaule it is not ſhewed therein, that they 
were Juſtices of Gaole deliverp. | 
Haughton & Dodderidge, & tota Curia, everp one, by his Dath of Allegeance, 
is bound to diſcover Treaſon , and fo have one puniſhed fo2 this , by an Action 
upon the Taſe in the nature of a Tit of Conlpiracte, to be bꝛonght againſt him; 
this ſhould be very bard ; no Action upon the Caſe lyeth againſt one, fo pzeferring 
of a Bill in the Star-Lhamber againſt him, in a legall courſe, a multo fortiori, no 
Action upon the caſe, fo Conſpiracy lyeth in cale of pzoſecution againſt one fo2 
High Treaſon, aud we will not give way to a Pꝛeſident, to make a new pꝛeſident in 
this caſe, and ſo the Court inclined to be all cleare of opinion, that no Action upon 
the Caſe did lie, in this cale ; but by the whole Court, the Declaration here foz the 
exceptions taken unto it, ts not good, becauſe it is not therein averred, that they 
were Juſtices of Goale deliverp, foz Juſtices of the Peace have not power to p20s 3 
ceed in matters of Digh Treaſon, and lo the Declaration not being good, foz this jor the Bien 
cauſe onely the Rule, and Judgement of the Court was, quod querens Nil capiat, dant, xc. 


per billam. | 


Nota, that the like caſe was, Termin.Hil. 22. Jac, B. R. Smith Plaintiffe a- Term. Hil. 22. 
gainſt Crauſhaw, and others Defendanrs. Entred Trin. 21 Jac. B. R. Rott. Jac. B. f. Ce. 
65 1. An Action upon the Cale foz Conſpiracy was bzought, ko; conſpiring to endice 
the Plaintiffe, fen ſpeaking of treaſonable wozds, wozds which were High Trea- 
| Con upon Non culp. pleaded, a verdict was given fox the Plaintiffe. It was mo⸗ 

ved in Arreſt of Judgement, that no Action upon the Cace lyeth in this Caſe being 


fo2 matter of High Treaſon; this Caſe was then long argued, and after wo * 
ate, 
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bate, the Court inclining to be of opinion fo2 the Plaintiffe, that the Action did 

well lie, and thot there was no difference, as to this, between the Caſe of Treaſon 

and of Felony ; this was not then adjudged , but the ſame was then adjourned 

Term.Paſch. f02 the Court to be better adviled therein,afterwards, (S) Termin. Paſch. 1. Car. 
1 Car.regis. Reg is. B. R. this matter was then moved againe ; and the Court was then clear of 

=o B.R, Oc. opinion, that the Action upon the Caſe did well lie. 

And by Dodderidge Iuſtice, It a man calls another Traitoz, an Action upon the 

Cale well lyeth fo; theſe woꝛds; a fortiori, an Action upon the Calc, in the nature 

of a Conſpiracp, fo2 pzocuring him to be endicted fo} the ſpcaking of Treaſonable 

Term. Mich. TU09ds, and acquitteo ; and the verdict here hath found all this to be ſo done, mali- 
7 Car. reg. B. tioſe, and therefoze the Action well lpeth ; it was fuzther at this time adjourncd o- 
cant 2. ver, and no Judgement given in it; butafterwards ( 5 ) Termin. Mich, 1. Car. 
ee Regis. B. R. this matter was moved againe, and long argued, and de baten, and by 
was given All the Judges clearly reſoived (oz the plaintiffe, that the Action did well lie; and 


for the plain. by the Rule of the Court, Judgement was then given fox the Plaintiffe. 


tiffe. 


Simpſon Plaintiff, againſt Sotherne 
Defendant. 


Entred Hill. 7. Jac. B. R. 
Rott. 679. 


An action of Nan Action of Treſpalſe, aud E jectment, upon Non culp. pleaded, a ſpeciall 
treſpaſs and * Uerdict was found, and upon the ſpeciall verdict, the caſe appeared to be this (S) 
ejectment, a Ric. Simpſon, being a Copiholdecr of Inheritance in Fee-ſimple.43 Eliz. did ſurren- 
. —__ ver. der theſe his Copihold Lauds( jacens in extremis) unto the Loꝛd of the Panoz, in 
manus domini dicti manerij. Habendum, after his death , ad opus & uſum, of 
the Infant then being in venter ſa mere, ar d that if ſuch Infant dies without heire, 
within age, 02 befoze marriage, then he ſurrenvers theſe Lands, to the uſe of one 
John Simpſon, and his Ocires accoꝛding to the cuſtome of the Pano? (being his 
Bzother. ) Richard Simpſon the Copyholder dies, after wards Ioan the Infant, 
with which his Mie was with child, was bozne, the which Ioan dyed within age; 
the queſtion now was, whethether John Simpſon the Plaintiffe ſbould have this 
Copyhold Eſtate, accozding to che ſecond ſurrender, oz Elizabeth Spinke, (un- 
der whom the defendant claimes) who was found to be heire to Richard Simpſon, 
the Coppholder, who made the Surrender, and allo unto Ioan the Inkant, who was 
dead. =” 
Term.Paſch, - Coke chief luſtice. Clampes Caſe, which was in Termin, paſch. 23 Eliz. wil 
22 Eljiz, Ove rule this caſe in this pꝛincipall caſe here, the Surrender was, in manus Domi- 
Clampes caſe, ni. Habendum after his death, to the uſes befoze mentioned, and ſo was Clampes 
. Caſe, ( onely without any Habendum ) in the like manner (S) a coppbolder of in- 
heritance, ſurrendered bis Copy- bold eſtate , in manus Domini manerij, and this 
was alſo to the uſe ok an Infant, in venter ſa mere, after his death, there queſti- 
oned-, whether this Surrender was good, oz not? reſerving thereby unco himſelf 
a leſſer eſtate then he had bekoꝛe - this was after adjudged to be void, if it had been 
in another conveyance , and by the ſame reaſon alſo, it wall be void in caſe of a 
Durrender ofa Copyhold eſtate ; and ſo was it adjudged in Clampes Caſe ; 2 


eee 
* 


— 
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lo foz this time, this cale was edjourned to be argued, and further debated upp. 
alterwards, (S) Termin. Hilar. 12. Jac. B. R. this Caſe was moved again, and ar- * 5 
gued by Harris, and by Hutton Sergeant fo2 the Plaintiff, and by Coventry fo 3 
the Defendant. It was urgcd koz the JIlaintifle, that be ſpould take by the ſccond f 
ſurrender, fo? that the limitation by the Surrender, to the uſe of an Enfant in ven⸗ 

ter ſa mere, is a mere void limitation, as to the firſt part, the iſſue in venter ſa mere, 

takes nothing by this Surrender, vecauſe then not in eſſe. 13 Eliz. Dyer. fol. 303. 13 Kliz.Dyer. 
placito 50. A deviſe to an Enfant in venter ſa mere, this devile is not good, by fol Aoz pla- 
all the Judges but W hiddon, and the Infant being after bozne , ſhall cake ncthiyg n 
bp this deviſe, 11 H. 6. fol. 12. to the ſame purpoſe, fo2 that ſuch an 

Enfant is not capable of an Eltate , notwithſtznding that Charters map 

be detained foz ſuch an Enfant; this caſe here, being in caſe of a cuſtome, 

map be compared unto caſes of contingent uſes; if a man makes a feoffment in 

fee, at this day, to the uſe of himleif,an his helres, and when ſuch a thing ſhall be 

done, then fo the ule of another, and his heires, this is good, and the uſe (hail 

well riſe, as appeares in Whitlocks Caſe. Coke 8. pars. fol. 69. 70, as, when I. S. Coke 8. pars 
ſhall marry, oz come to his age of one and: wentp pears, then to the uſe of ano- fol. 69, 7 o. &c. 
ther, and his heirs, this is good by way of limitation of a ule. As to Copphold 

laud, this doth very much differ from land, at the Common Law; this may be 

ſurrendred by one to the uſe of his TAife; but not ſo at the Cammon Law, by any 

way, fo2 the Husband, to make luch an Eſtate to his Wife, unleſſe it be vy way of 

Uſe ; this may be exampled unto the Caſe of a Mul, oz Executozy de viſe co one, 

without an Eltate pzecedent, as in Plowdens Commentaries, fol. 344 in Bret, Plowdens |. 
& Rigdens Caſe, au cſtate by will limitted to one in tail, the remainder to another,it pf rae 
there ve no ſuch Perlon, as the firſt in the limitation; pet good to the other, as * 
Coke 8. pars. fol. 94,95 in Mannings Cale, that Eitate may be made good by 

TA, wyich caunot be made good any other wap; as appears by William Cor- 

dells Caſe,, put in Mannings Caſe, fol. 96. which Caſe was argued, Paſch. 36. cre 8 Pars 
Eliz. B. R. foꝛ the Plaintiff, was cited, 16 Eliz. Dyer. fol. 3 30. Clatches Caſe, & ſol. 94, 3, 
Mich. 3 2. & 33 Eliz. Wellock & Hammons Caſe, cited, Coke. 3. pars. fol. 20. 87 

& 21. in Boraſtons Caſe, for the Defendant, it was urged, that this Surrender 

thus made, in manus domini manerii, to the ule of an Jufant in venter ſa mere, 

and his heirs, and if he dies without heire, befoze his age of 21. pears, oz marriage, 

then he lurrenders this to the uſe of Iohn Simpſon his bzother,and his heirs, this is 

a void ſurrender in Law, a deviſe may be good by Cuſtom, co an Jnfantin venter fa 

mere, by 9 H 6. fol. 23. but not upon the Statute of 32. and 34. H. 8. foy there 

the de vile ought to be to aperſon in eſſe, this convepance by Surrender, may be 0 . G folag 
compared unto con vepances at the Common Law; here che Surrender cannot e 4s 
take effect, tn the life of the parties, and theretoze void; if a man makes a Feof- 

ment fn Fee, and livery within the view, if he enter not, in the life of che parties, 

this (all be of no effect. Coke, 2. pars. fol, 55. in Buckler, and Harvis 


Caſe. | 
Habendum, from adap to come, this is not good, in caſe of a Free- hold. which Co 3 pars. 
cannot operate, to begin in futuro, and a man cannot reſerve a leſſer eflateto hime ol. 35. Kc. 
ſelf then he had bekoze; ſo it ſhall be alſo in caſe of a Surrender of a copphold E- 
ſtate ; this manner of ſurrender here is not warrantedby the Rules of Law, noz 
yet by any Cuffome, ſo the Plaintiffe here, hath no title at all, and che Defendant 
is heire to both; to the firſt copyholaer, which made the ſurrender, and alſo to the 
- Infant, which dyed ; the firſt ſurrender here is void; but admitting the lame good, 
pet the ſecond ſurrender to the uſeof John Simſon is void. 1. This ſurrender here 
is meerely void; the Habendum here being, from the time of his death, to theſe 
uſes; and this cannot ſtand good by the Rules of Law; and here is no particular 
Cuſtome found, to warrant this, and ſo the ſame remaines to be judged, and de- 


termiued by the Rules of the Common Law;and the Common Law, dolh ad 1 
ug 
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Hege & 
Croſſes caſe, 
Mich 33. & 
34. Eliz. dec. 


ſuch a manner of Convepance to be void, and lo is Hegge, and Croſſes Caſe. Mich. 
335 & 34. Eliz. cited in Buckler, and Harris caſe. Coke 2 pars. fol. 55. b. 
Coke chief Juſtice. Clampes caſe was this, a Copyholder ſurrenders his 
Copp- hold Eſtate, after his death, to uſes ; adjudged to be a void ſurrender ; foꝛ as 
in caſe of freehold,not good, be ing made to begin at a dap to come, ſo likewiſe ſhall 
it be in caſe of paſſing of a Copyhold £ftate , by way of lurrender; but this pzinci- 
pall cale map peradventure ſomewhat vary from Clampes Cale, there he ſurren- 


dred after his death tothe Lozd, to uſes; but here, in this caſe now in queſtion he 


ſurrenders to the Lozd, Habendum after his death, tothe uſe, &c. As to the ſur- 


render here, made to the uſe of an Enfant in venter ſa mere, this is meerly void, 


it is then to be conſidetred, whether this limitation be void oz not ? A Copp⸗ 
holder ſaith , J ſurrender my Copy hold Eſtate, and if my Child which ſhall be 


Term. Mich. 
13 Jac, B. R. 
Kc. 


. Plowdens Com. 
Bret & Ridge. 
dens Ciſe. 


Clampes caſe. 


bozne, dies befoze his age of 21,vears , that then my Bꝛother ſhall have this, this 
clearlp may be good enough; and ſe without any further debate at this time, the 
lame was adjourned over further tobe debated. 

Afterwards. Termin. Mich. 13. Jac.B.R. this caſe was moved again. 

Haughton Juſtice, A ſurrender of a Copphold Eſtate, to the uſe of another, this 
is a Convepance, and a man cannot make a Conveyance to begin upon a contin- 
gencie, no cale there is of this; and here this is mcerly a convepance , and not a 
caſe of a deviſe, fo2 by a deviſe it map be lo. ; 

Croke Iuſtice, Bp deviſe ſuch an Eſtate might be made, but not lo as here it 
is, iu point of a Surrender, which cannot be good, the Defendant here hath a 
double title fo} himſelf, to this Copy-hold Eſtate. 

Dodderidse luſtice, here in this Caſe , if bythe Rules of Law we can dee 
it, we ought then by theſe Rules of Law, to uphold, and make good, the intent here 
of the parties, here we do ſee, and perceive what the intent of Richard Simpſon 
was, who made the ſarrender, and this is the duty of the Judges to do, ut res mas» 
gis valeat quam pereat, and this they are to do, propter ſimplicitatem Laicorum, 
it is to be here conſidered, whether by ſurrender of a Coppholder of his Eſtate, this 
may ſo be done, which cannot ſo be done by the Rules of the Common Law. Plow- 
dens Commentaries in Bret and Rigdens Caſe : If a man makes a Leaſe fo ſo 
maup pears, as his Erecuco2s ſhall name, after his death the Executo2s do name, 
vet this is not his Leaſe nom, becauſe it was not his Leaſe in his life time; a ſur- 
render made to the uſe of his laſt Mill, is good cleerly, here the Coppholder ſur⸗ 
renders to the Lo2d, and interpꝛetation of this may be made, it map be pꝛeſent, and 
pet to have a future effect; this paſſing by way of ſurrender, doth anſwer no other 
conveyance in the Law; in this caſe, nothing doth ſtirre, o2 ie granted here unto 
the Lo2d, he being onely as an Inſtrument, to transferre this Estate over unto 
another; Clampes caſe, which hath been remembzed, doth much tronble me, foz if 
that caſe was ſo odjudged, that no ſurzender could be, from a day to come; ik this 
was ſo, then this will overrule this Caſe here now in queſtion ; but otherwile J 
ſhould doubt of it, foz my part, aud therefoze J will lee, and peruſe Clampes 
Caſe. 

Croke. Here, if the Scrrender had been, to be guided by a TUill, then it had 
been good; Poſito, that the Daughter here had been bozu in his life time, and took 
an eſtate, and ſo might have a pyeſeut Eſtate in her veſted, this might make a dil⸗ 
ference. 

Haughton. The Lozwhere is uſed, but as the meanes, and inſtrument to convey 
this Eſtate over unto another, this Caſe falls upon the Rules of Law, that one can- 
not paſſe a Copyhold Eſtate , to begin, from a day to come, noz pet upon a Con- 
tingency ; no moꝛe then a freehold at che Common Law, he cannot ſurrender, thus 
to begin in futuro, at a future time. 8 

Dodderidge. This is petitio principii; It this Surrender be but a convey⸗ 
ance, then J agree this to be ſo; and that the Lozd here doth neither take, noꝛ give 


any thing; the onelp point here is, whether this may be ſo eſtabliſhed, and = 
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good by che Lozd oz not. Ika Copp-holder ſurcenders his copphold or Jnhert. - 
tance into the hands of the Loꝛd, to the uſe of 1. S. paying of a 100. l. to his Excta - 
toʒa, within ſuch a time after his death, he to whoſe uſe this ſurrender is made, takes 
by fozce ot this pzeſently.! J take this Surrender here to be good, till J (ee 
Clampes Caſe to the contrary. | | 1 
Haughton & Croke luſtices, (abſent Coke) That this Surrender here in thts 
pꝛincipall Cale clearly, is not good. This matter was afterwards moved a- 
cata. | = 
Coke. The meaning of Richard Simpſon,the Toppholber, who made che ſur- 
render, appears to be, that John Simpſon ſhould habe the Copy-hold land, if the 
{ame had been lawfully conveyed unto him - firſt the Surrender here is to be exa- 
mined, and the validity thereof, in regard ok the manner of the ſame ; this Surren- 
decehere is double, 1, to the uſe of an Enfanc, in venter ſa mere, and if the En⸗ 
kant dies, befoze full age, oz marriage, then to the uſe of John Simpſon, his bꝛo⸗ 
ther, and his heires ; chis is a mere void ſurrender, and fo is che ſecond ſurrender, 
which is idle; the death here, is but the inſeption of this Eſtate to paſſe by the ſar- 
render, and this is void in it ſelf; this goes to the root of all, foz out of the Sur⸗ 
render, theſe uſes do ariſe ; An Enfant in venter ſa mere, cannot take an Estate 
pꝛeſently. As to this point, whether one fee ſimple map depend upon another. J 
will not now deliver anp opinion; as touching this, having been heretokoze here 
adjudged ; and the ſame Judgement after wards in a Ut of Erro affirmed in the 
Exchequer Chamber; but J will not now ſay which way; if this had been here 
done, by a good Conveyance, if had been well, an Enfant in venter ſa mere, map 
take, there is an apparant poſitbtlity of him, to be; and this is not like the caſe of 
the Cozpozation of Imbzoiderers in London, where aleale fo) life was made, the 
remainder, to the Cozpozation of jmbzotderers of London, when os there was no 
ſuch coʒpoꝛation at the time of the leale made; but akterwards they were made a Coz- 
pararatton, this rematuder thus limitted, was adjudged to be void; A leaſe koz life 
made, the remainder to William the ſon of I. S. whereas he had no ſuch ſon, this a 
void remainder ; and ſo it is, if a leaſe foꝛ life be made, the remainder co che heires 
of I. S. whereas there is no ſuch I. S. this is a void rematnder ; but it there be ſuch 
a LS. the heire map well expect; but che beſt and ſure way it is, to deviſe to one fo2 
1 (le, the remainder to an Enfant in venter ſa mere; & ſo this is good, but not by the 
firſt de vile, to ſuch an Enfant in venter ſa mere; this cannot be good. Paſch. 23. Paſch. 23 Eli. 
Eltz. Clampes Caſe, which was this. A Copp-holder of Jnhericance, ſurrenders Clamps caſes 
bis Copyhold Eftate in manus domini manerii, to the ule of another, after his 
death (but without any Habendum, ) and this was adjudged to be a void Surrer- 
der, foz that be could not thus doe, to reſerve unto himſelf by this wap, a particu- 
lar, and a leſſer Eſtate, then he had; but in this pzincipall caſe here, the lame ts, 
with an Habendum after his death, to the uſes as afozeſaid ; and this is all one, 
with Hegge and Croſſes Caſe, hefoe remembyed, which Cafe J argued , aud ic 
was this, Hegge made a Leaſe to Croſſe, to habe and 0 holo , afcer bis death, 
to him fo his lifc, and madelivery, It was urged, chat this ſhould take effect by 
the premiſes, — 5 
Wray chief luſtice, and the whole Court clearly, it hall not. Judgement is 
to be given upon the whole matter, the whole frame, and compoſition of this grant 
is merely void, aud ſo this Leaſe was adjudged to be void; here in this pꝛincipall 
caſe, the Surrender is not good; it is like unto an Actozument, ik che one oz the 
other dies bekoꝛe Attoznement, it will not then be good, fox there ought to be a 
perfection of the thing, in the life of the parties, here in thts caſe, the verp foun- 
dation of all is bad; here it is to an Enfant in venter ſa mere, this is not good by 
an immediate ſurrender. It is God that makes heires, and here, Eliz. Spinke 
is found to be beire unte both, (S) to the Enfaut, which is dead, and allo to Iohn 
Simpſon : here his meaning was very apparantly, that Iohn Simſon ſhould have 
this Coppholy Eſtate. If it had been here, 2 remainder, to an Enfant in 
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venter ſa mere, this had been good, but not ſo here in this caſe , which is a very 
cleare and ſtrong Caſe againſt the Plaintciffe. 

Croke Iuſtice, as the Caſe is here found, the Surrender, is verp defective , and 
alſo repugnant ; if rhe lame had been well found, the Plaintiffe then might have hav 
it, but not as the Caſe is now here befo1e us. | 

Coke chief Juſtice. Me allreſolve the Law in this Caſe, to be agaiuſt the Plains 
tiffe ; but he may be apved by better proof in another Action, but not in this; the 
whole Court clear ot opinion agatuſt the Platntiffe, and ſo by the Rule of the Court, 
Tudgement Judgemeent in this caſe was given lo; the Defendant, & quod querens, Nil capi- 


for the Deſen · 
ak qa at per Billam. 


Sell Plaintiff, againſt Facy 
Defendant. 


1 Nan Action upon the Caſe foz ſcandalous wozds, upon Non culp. pleated, a 
"upon oa” Uerdict was found foz the Plaintiff : It was moved foz the Defendant, in arreſt 
for words, ok Judgement, that the Declaration here is not good, in regard that ne laps fo2 
the ground of his Action, a loſs of his Marriage, by reaſon of che ſpeaking of the 
wo2ds; be lays the ſame in this manner, Quod intendebat, & conatus fuit, ro 
have (uch a Moman in Marriage, and that by reaſon of the wozds ſpoken of him, 
recuſavit, (be did refuſe to have him; intendebat, this is but onelp to ſhew what 
bis intention was; he lays no Communication of Martiage, and therefoze che 
Declaration is not good, fox that he ought to have laid, Quod colloquium habitum 

fuic, De Matrimonio, but it is not ſo, and thrrefoze not good. 

Croke Juſtice. The wozds here are ſcandalous (being that he had a Baſtard, 
oz ſuch like wozds) if he had ſaid, Quod recuſavit, and had laid the motion of Mar 
riage to her, this had been good, but not as it is here laid, with a conatus fuit, this 
is not good. | 

Haughton Juſtice agreed with him herein. 

Dodderidge Juſtice, Jn an Action of Treſpaſs, foz beating of I. S. Per 
quod ſervitium ſuum amifir, this is not gsod, if he do not lap it expꝛeſly that he 
was his ſervant: In this Pykucipal caſe, the Court was clear of opinion that the 
Declaration was not good, but adviſed che Pl intiff to amend his Declaration, and 
to lap, Quod colloqum habitum fair, de matrimono, if the Declaration here had 

been good, that there was a ſpeech of Marriage laid, then this hath been bere 8d- 
judged, that theſe wozds are ſcandalous, per quod, be loſt his Marriage, this hath 
been here ad judged good, foz a man Plainciff, as well as foz a woman; the wozds 
were, that he had a Baſtard, oz wozds to the ſame effect, per quod, he loſt his 


ughron. If all the women in this Town ould ſay, hearing ok cheſe wozds, 
ſpoken of him, chat-they wouldnot have him foz a Þusband, ſhall this be ſufficient 
to give himcauſe of Action, by no means it (hall not, but he ought co lap ſpectally 
in his Declaration, that there was a motion of Parriage fo2 bim, and this ought 
to be certainly laid, and not by intendment, as here he bath laid che ſame to be, and 
then als to lap a refuſal foz this, and ſo a breaking of by reaſon of the wozys chus 
ſpoken ol him ; and being thus laid, the Declaration would chen have been good, | 
and the wozds actionable, but here this Declaration is not good, and ſo the Plain- 
tiff oughe not to have his Judgeinent. 


Coke chief Juſtice. If a man be a Suiter co a Woman, and be in _—_ 
cation 
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cation of a Marriage, it another men ſlander him, we are to take Conuſance ot 
it; asif a Copy:hold be granted co a woman, tam diu caſte vixerir, of this we 
are to take knowledge; here it is laid Conatus fuir,this is not good,fo2 in an Action 
upon the Caſe bzought fo? flandering of bis Title to the Panoz of Dale, and laps 
in his Declaration, Quod intendebat, & conatus fuit, fo2 coſelithis, this is not 
good, but he ought to lay pꝛetiſelp, that he was in ſpeech and communication to} the 
{ale of this; ſo here be ought to have done in this pꝛincipal caſe, fo2 if he had here 
left out (intendebat & conatus fuit) all the other wozds are nothing, and of no 
fozce;; and thele moꝛds being here in the Declaration, thep are nothing being onelp 
in intendment, and not in act; but he ought to have laid here in his Declaration, an 
expꝛeſs Communication oł Marriage, and this to have been effected, but fo} theſe 
woꝛds, Conatus fuit, is bad every ways, foz a Jury cannot try this, but he ought 
here to hade laid a certain communication of Marriage. 
Croke, Conabatur it is individuum vagum, he ought to have laid, Quod col- 
loquium habitum fuit, de matrimonio, conatus ſuit, to {til his Panoz, is not 
good, in an Action upon the Cale bought fox flandering of his title, but he ougbt 
certainly to lay, that he was in ſpeech ok ſale of the ſanꝛe, and hindered by che wozds. 
Dodderidge. The Plaintiffe hath failed here, in ſetting fozth his wꝛong and 
dammage ; fo? chat intention is but the act of the minde, and this is to be taken 
divers wapes. 
Coke chief luſtice. Conatus, quid ſit, non definitur in lege. The Court 
was all cleart of optnion ag aiuſt ihe Plaintiffe, that the Declaration here was not 
good; andchercfoze they adviſed him, to begin his ſute againe , and to lap in his 
Declaration, an expꝛiſſe colloquium de matrimonio; and a bzeach, oz falling Judgement 
off, by reaſon of theſe wozds ; but this Declaration, as it is, is too ſhozt , and not uod guerens 
good, and ſs Judgement ought to be given againſt the Plaintifte , and accopdingiy _— gg per 
I . 


* 


the rule ol the Court was, quod querens Nil capiat per billam. 6 


The Farl of $»ffolke Plaintiff, againſt Floyde 
Defendant. | 


Entred Trin. 12 Jac. B. K. 
Rott. 1327. 


4 


N an Action of Account, bꝛougbt lo; Arrerages of divers ſummes of money a- An Addon of 
gainſt the Defenvant , as his Receivoz , ant to render an Account ; ce Defen- Account a. 
dant pleads in Barre, that he never was his Receiver , and this is found agacnſt pon 25 
him , chat he was his Receiver of 204. l. 18.s. to this the Defendant pleads chat. 
de hav diſburſed this 200.1 by the command of the Earl of Suffolk, and over and 
\ beſives this, he had disburſed ſo much moze allo in ſurpluſage , and prapes to have 
allowance of that which he had expended, and laid out, moze then what he had recei- 
ved, anvproyed to have allowance of this befoze the Auvitozsthat were ee take the 
. Coke chief Inſtice. By 1 E. 5. fol. i. if one be charged in an Action of Account, 
as his Receiver , and he ſaifh that he hath retetved it, and by his command after- 
werds, he laid fozrh and viſburſed the fame foz him ; this de ſhall not plead in Barre, 

of the Account, bue this ſhall be allowed onto him, upon bis Account befoze Au- 
ditoꝛs, and this is very cleare ; the 1 * agreed with him herein, and 73 
>» Jy 
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42 E. 3. ſol. 6. 
placito 21. & 
46. E. 3. fol. 9. 


Judgement 
given for the 
plaintiff. 


An action up- 
on the caſe for 
a promiſe. 


the Defendant could have no allowance, fo2 that which he had disburled, of his own 
head, above what he had received. 

Coke. This is a plain, and very clear Cale, that a Receiver cannot diſburle fo} 
any thing moze money, then he hath received, without ſpeciall command ſo to do; 
by 42 E. 3. fol. 6. placito 2 1. & 46 E. 3. fol. 9. ifone be charged as a Receiver, there 
be ſhall not have any allowance, fo2 ſurpluſage money biſburſed by him, but other- 
wile it is, it he be charged as Bally, there he (hall have allowance of this; if he hid 
here plgaded , that he was his Bailp, and ſo have demanded the Judgement of 
the Court, whether he ſhould be charged, as his Receiver, oz as his Baily ; 
foz that as his Bailp , be is to have allowance fo his diſburſements, though laid 
out, without his command; but not lo, being charged as his Recetvo}, and here 
be doth charge him, as his Receiver, and ſo to render him an Account, and this is 
ſo done pur poſelp to ouſte him from having of any allowance mave him. Jn this 
Caſe, the Court all agreer, that the Defendant was to have no allowance made, 
that this his Plea was not good; and ſo by the Rule of che Court, Judgement was 
given, and ſo entred fo? the Jlaintiffe, 


Chapman Plaintiff, againſt Fane Barnaby 


Defcndant. 


N an Action upon the Caſe fo a Pꝛomiſe bzought againT Jane Barnaby, Exe- 
l _ her huſband , upon Non aſſumpſit pleaded, a verdicc was found foz the 
Plaintiffe; and upon a motion in Arreſt of Judgement, the cale appeared to be 
this; the Plaintiffe had ſold cercaine Tlines to rhe Puſband of che Defenvanc, 
which monep being not paid, and che-Plaintiffe having a purpoſe co ſue che Defen- 
dant fo2 his money , after the deat er Huſband, ſhe acknowledged the Debt, 
and in conſideration that the Plaintiffe would fozbeare her untill ſuch a time, ſhe 
then pꝛomiſed to pay him the ſame; chat the Plaintiffe did accozdingly fozbeare 
her the ſame time, and fo2 not payment, accozding to her pzomiſe the Action was 
bzought , and a verdict fo the Plaintiffe. It was moved in Arceſt of Judgement, 
chat this debt did grow due, upon the contraceof the Huſband, and chat ſhe being 
bis Executrir, made the pzomile to pay, upon fozbearance foz a time, which is not 
good to charge her. f 

Coke chief Iuſtice; the Plaintiffe bath here laid in facto, that he had fozbozn 
ber ſo long; this is perſonall, and act ionable, and by this her alſumpſit, ſhe hath 
made her ſelf liable co be charged; it is the common caſe, that if an executoꝛ makes 
a pꝛomiſe, to pap the Debt of che Teſtatoz upon fozbearance, he ſhall be charged in 
an Action upon the Cale, (oz his pzomile, ifhe do not perfozm it; and this is very 
cleare. ; 8 8 

At was divers times laid by Wray chief luſtice; that if an Executoz ( as bes 
toe) doth pzomile to pap the Debt of his Teftatoz , chat this is clearip a good 
aſſumpſit , and ſhall binde him to che perfozmance thereof, and that it is not ncev- 
full ups hath been now objected ) to pꝛove that he had alletts; fo; if he had nor, 
pet this his pꝛomiſe is good, and his having of alletts,is not materiall, and he ſhall 
here be charged by bis pzomiſe , though be hath no benefic at all thereby; as if 
one ſaith to ſuch a School master, teach ſuch a one, and J will gide pou fo much 
fo 
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fo pour paines; this is a good pꝛom iſe , and ſball biude him, though be barh no 

bt neũt at all by it, ſo if one doe ſay to a Baſon, build ſuch a Poule, and J will p+y 

you ſo much money fo} it, this is geod ; fo2 the matter conſiderable in ſuch Acti⸗ 

ons upon the Caſe fo2 pꝛomiſes made, is not whether the party, which doth thus 

alſume, hath, oz is to habe any benefit thereby, but onely whethe the other, of 

whom the pꝛomiſe is thus made, hath any manner of pꝛejudice by it; and the p2o- 

miſe made upon this, is the onelp ground of the Action; here in this pꝛincipal 

Cale it is averred, in facto, that he hath fozboyn her, accozding to che Agreement, 

and that as pet ſhe hath not paid the ſame accozding to her pꝛomiſe; the whole Judgement 
Court clear of opinion, chat the Plaintiff hach juſt cauſe of Action, that the De. by the Court, 
claration is good, and lo the rule of the Court was, Quod judicium intretur on: — the 
pro querent. RE 


Nota, By Cook chief Juſtice, a Biſhop is onely to fell Timber fo) building, 
fo2 fuel, and fox his other neceſſary occaſions, and there is no Biſhopꝛick, but the Note, what 
ſame is of the foundation of the Ring; the Woods of the Biſhopjtck, are called Timber a 5 
the Dower o the Church, aud theſe are alwaps carefully to be pjeſerted, aud if Hf fir 
be fell and deſtroy this, upon a motion to us made here of this, we will grant a purpoſes, 
Pꝛobibition, and to this purpoſe there was a great Caſe which concerned the Bi- 
ſhop of Dureſm, who had divers Colemines, and would have cut down his Tim- 
ber Trees, ko; the maintenance and upholding of his Wozks; and upon motion 
in Parliament concerning this, fo; the King, Dyder was there made, that the 
Judges here ſhould grant a Pꝛohibition foz the King; and we will here revive 
this again, foꝛ there a Pzobibition was ſo-granted; and ſo upon the like motion 
made unto us in the like Caſe, we will alſo fo the Ring grant a Pzohibicion, by 
che Statute of 35 E. 1. It a Biſhop cut down Timber Trees fox any cauſe, un- 
leſs it be foꝝ neceſſary reparations (as if he ſell che ſame unto a Stranger) we will 
grant a Pꝛohibition: Aud to this purpoſe, J have ſeen a good Recon in 25 E. 1. 
where complaint was made in Parliemenc of che Biſhop of Dureſm, as befoze, 
fa cutting of Timber Trees fo) his Cole-mines, aud there agreed chat in ſuch a 
Caſe a Pzobibition did lie; and upon motion made, a Pꝛohibition was then grant 
ed by the Judges of this Court, and the reaſon there given, becauſe that this Tim- 
ber was the Dower of the Church; and ſo it ſhall be alſo in the Cale of a Dean 
and Chapter, iu which caſes, upon this ground we will grant Pꝛohibitions; the 
whole Court agreed wich him herein. | 


Mar Plaintiff, againſt Bentham 
Defendan t. 


done. 


Coke. 
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Coke. Ju Treſpaſs, Raviſhment, de garde, valore maritagii, the Jury 
findes no damages, che party ſhall not have a Wait to enquire of damages, whcre 
the Juryare to linde damages, if not, an attaint, there no enqueſt of Office: In 

an E jectione firme, no damages found, but after the party both releaſe his da» 
mages, this is good, and this he may well do - and this not finding of damages 
by the Jury, is not now to be aſſignedfoz Erro, by the party who ſhould have paid 
the damages. t 

Dodderidge Juſtice, ' 1. The defect here is in the verdict, but not in the Judg⸗ 

ment, aud this dekert in the verdict, map well be aided by the party Plaintiff, by 

| his releaſing of the damages; the whole Court agreed in this, that the Plaintiff 

Judgement no could not alsigu this matter foꝛ Erroz, the ſame being advantagious foz him, 

affirmed, per and fo} his benefit, ſo is Beechers Caſe, Coke 8 pars, and ſo the rule of the Court 
curiam. was, Quod Judicium affirmetur. 
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* 


Bird Plaintiff, againſt Afteock * 
Defendant. 


. JN a ſpecial Action upon the Caſe bzought by che Plaintiff againſt the Defen- 
3 upon L pant, being a Carxper, a Boatman, foz aTrover and Conbi tſion of his Goods 
Trover and to him delivered, and thep miſcarryed : Two Actions by him bꝛougbt, the one a 
converſion. VTrelpals, the other a Trover aud Converſion : Upon a motion now made, the 
| rule of the Court was, that he ſhould p2oceed in one of the Actions onely, (S.) In 
the Trover and Converſion. 
Coke. There was a Calereſolved in the C. B. when J was there, concerning 
Graveſend Barge, in which were a great number of Paſſengers; one there had 
a pack of great value, and of great weight in the Barge , there ſuddenly happen- 
ed a very great Sto2m, und they were all in great danger, and were, foz their 
own (afecy, enfo2ced do th out a great part of the goods, fo the ſafeguard of 
their lives which were then in the Barvge ; amongſt which goods, fox the lightning 
of the Bardge, this pack of Goods was thzown over : Afterwards, he which was 
the owner of this Pack, bzought his Action upon the Caſe againſt the Barge- 
man, fo theſe his Goods thus caſt over; and we all there did reſolve it clearly, that 
_ — the Act ok Sod, oy —_ 5 which 38 the thzowing over 
ol che Goods, aud could not be avoided, and fog this aavile he recovered nothing; 
upon this reaſon is the Tale in 6 liz. in Bale eports, where one — 
bound ko keep and maintain the Sea Malls from oberflowing; if this happen by 
bis negligence, this ſhall be waſt, eit ie ſo happen by the Act of God ſuv- 
dainlp, and ſo unavoidable ; the whole Court agreed with him herein. 


Aloe 


3 
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Attoe & Al, plaintiffs, againſt Hemmings 
| Defendant. 
Entred Trin. 10 Fac. B. R. 
Rott. 969. 


1 * an Action of Covenant, the Caſe appeared to be this, Thomas Taverner, 
1 Jac. made a Leaſe foz pears unto Salisbury, who entied, and was thereof i 
polleſſed : Taverner doth devile the Reverſion unto Mary his Wife fo2 ber life, = Action of 
who grants this over to the thzee Plaintiffs foz fozty pears, if ſhe ſhall ſo long live: ae ater. 
Salisbury Attozus, makes his Mife Executrix, and dies Jn the firſt Indenture 
divers Covenants ate contained, and upon which divers queſtions were moved: 
Salisbury in the firſt Indenture doth Covenant co pay 37 l. Rent unto Thomas 
Taverner the Leſſoz, foꝛ non-papment of this 37 I. Rent, che Actioa of Cove- 
nant is bzought, by an Alfignee of an Aſſignee of the Reverſion - Je was urged 
foz the Defendant, and theſe queſtions ſtirred. 1. The Leſſce doth Covenant in | 
the Jndenture of Leaſe, to pay 37 l. Rent pearly to the Leſſo2 and his Peirs, whe» 
ther in and by conſtruction of Law this ſhall be ſaid to be a Rent, oz onelp a ſum 
in g2oſs bp fozce of the Covenant; that it ſhould be a ſum in groſs, and no Rent, 
the wozds here being, That the Leſſee Covenants, Gzants, Condeſcends and 
Agrees, wich the Leſſoz copay, &c. that this is no Rent, but an annual ſum in groſs 
to be paid: Reddendum, facienduin; ſolvendum, thele are onely the woꝛds of the 
L eſſo2 - Revue ought to be reſerved by the Leſſoz, and alſo by apt wo2ds of reſer- 
vation, and this on the part of the Leſſoz himſelf, which is not ſo here; in Plow- 
dens Commentaries, fol. 131. in Brownings and Beſtons Caſe, it is there ques 
| fttoned, TUhether ſuch a Covenant as here on the part of the Leſſee copay ſo much = 
pearlp, ſhall be in Judgement of Law, as a Rent, oz as a ſum in groſs; in 26 H. Plowdens 
8. fol. 2. where the UAendee doth Covenant to pay 40 s. per annum to the Uendoz, e J 
there agreed ibis to be no Rent, but aſum in groſs, and 10 Eliz. Dyer; fol. 275. gk 7? 
the Lord Dacres Caſe, where the Loꝛd Dacres did make a Leaſe of his Land and 
Stock, to ſonie Friends, who did Covenant to pap 100 l. per annum, to him and 
bis TUfe,his Peirs and Aſsigns, during the term; this there reſolved to be ns Rent 
to go ta the heir, but a ſum Engroſs to go tothe Erecutszs : So here in this Cale, 
being by way of Covenant and grant meerlp, is a perſonal thing. 2. If this be no 
Reut,then whether che Allignee of the Land (ball have this oz not. And 3. Mhether 
an Aſſignee of part of the Reverſian, as in this Caſe the (ame is, the firſt Allignee 
fo} life, aſſigns this foz 40 years to the Plaintiff, if che firſt Aſſignee foz life (half 
ſo long live, LUhether this laſt Aﬀignee may habe an Action of Covenant; it was 
© urged, that he cannot : It appears, Coke 5 pars, fol. 18. b. in Spencers Caſe, 
what Aſſinnees map have an Action of Covenant; and in the end of Spencers Caſe, = 
reſol ved that the Statute of 32 H. 8. cap. 24. extends unto Covenants, which 8 ad 
touch oz concern the thing demiſed, but not co collateral Covenants, 14 Eliz. Dyer, "nas We OO 
fol. 309. Winters Cafe, and Coke 5 pars, fol. 5 5. Knights Caſe, that a Bar- 
gainee of part of the Reverſion, cannot cake benefit of a Condition: Foz the 
Jlainciff ic was urged, that this is a Rent-Service, and lo incident to the Rever, 
fion ; and when it is by way of Covenant by the Leſſee, by the ſame indentuxe, this 


is a good reſer vation; and they are all the wozds of the Leſſoz, as well as x = 
eſlee 


— — __ 


Termin. Mich. 12 Jac. 


— — —— — 


Browning and 
Betons caſe. 


14 Eliz. Dyer 
fol.209. &c. 


Browning and 
Beſtons Caſe. 
32 H. 8. c. 24. 


Coke 5 pars, 
fol. 18+ &c, 


L eſſe, and all one „as ik the woꝛds had been, chat the Leſſee would have the Land, 


and the Leſſo2 the Rent, this had been good, and it is all one here in effect; and di- 
verrs times, by the conſtruction of Law, wozds ſpoken in one ſcnſe , and bp one 
party, (hall be taken in ansther ſenſe, as a rcverter, fog a tcmainder ; lo here, by 
conſtruction of Law, this ſhall be ſaid to be a tent ſertice, and no difference there 
will be, where the Leſſee laith, that the Leſſo2 hall have the rent, and unto wi ich 
the Leſſo2 agrees, and where the Leſſo2 Himſelf ſafth ſo, by way of agrecment, and 
to which the Leſſee agrees, in Browning and Beſtons Caſe, there is but one ſtim, 
but this cale now here in Queſtion is a ſtronger cale ; here it is expꝛeſſed in the be- 
ginning of the Covenant; In conſideration of the payment of the Vent hereaftcr 
mentioned, he did leaſe the lame, ſo that this is by wap of reſervation, and ſo in- 
cident to the reverſion, allo this is not ſuch a collatcrall ſumme, as is Ob jected, tc 
is not collaterall to the Land, koz it concurres with the land, koz it is, that the 
Leſſee ſhall habe the land, paping the ſame lumme, ſo that it Both run with the laud, 


and he which hith the reverſion, (hall have this Rent; and this was the true intent 


and meaning of the Covenant. Alſo the Aſſignee of part of the reverſion ſhall have 
this; fo2 if it be a rent, and he Covenants to pap it, either Debt, oz covenant Ip» 
eth fo? it, which the Aſſignee map have, if it was a ſum in groſſe to be paid; there 
he muſt be an Aſſignee of the whole eſtate, oz not to have it, fo is Winters Caſe, 
14 Elz. Dyer fol. 309. alſo it bath been adjudged, that an Aſſignee of part of che 
rcverſton is within the Statute of 32 H. 8. cap. 24. fo2 the Statute ſajth, Auy 


Gzantee 62 Alsiguee ſhall cake benefic of this; as touching the Objection, that 


iu is not averred that Mary the firſt Aſsignee of the Reverſion fo? life, was living, 
at the time of the Action bzought, ths is not needfull, the Law gives this Action, 
at the time when this rent is behinde, Me was then living, but dyed afcerwards ; 
fo2 this rent ſo behind, in her like time, the Action of Covenant well Ipeth, (he was 
living, when the Rent was behinde, and lo the Plaintiffs here are ſufficiently in- 
tituled to have this Action ok Covenant. 

Coke chief Iuſtice, This is as common as map be, that an Aſſignee of a Rever- 
fo part, (hall have the benefte of a Covenant, and ſo is it in Hill and Granges Caſe 
in Plowdens Commentaries, there is no great difficnity in this Caſe, benigne 
interpretandz ſunt interpretationes ut res magis valeat quam pereat ; here che 
Leſſee doth Covenant to pap to him, his heirs, &c. lo much pearlp , would now 
have this Rent to go to the Executo),it cannot ſo be, his meaning appeares plainly 
to be; to pap this unto his heire. Convenire, is the agreement here, of boch pate 
ties, and here is actus contra actum, if he had ſafd, I agree, that pon ſhall have 
ſuch a rent, this had been a good rent, and ſhould go with the reverſion, and when 
FI did read Browning and Beſtons caſe, beiug by Jndenture, J did then take this 
clearly to be a Reut; as foz the other point, I do hold it clearlp, that che grantee of 
part of the Eſtate, being the Plaintiffs, (ball cake benefit, and ad vantage of this 
Covenant herein Leonards caſe, in the C. B. it was adjudged, that a grantee fo2 
cars, of the Reverſion ſhould take advantage of a condition, within the Statute of 
32. H. 8. cap. 24. and it is very plaine, and cleare, that ſuch a Grantee map have an 
Action ol Covenant, at the Common Law ; the old difference was between a Co⸗ 
venant perſonall and reall; this appeares in Spencers Caſe, 5 pars. fol. 18: where 
divers Caſes are put to this purpoſe. As to the matter of averrtnent , the Leaſe 
was made here by Mary Taverner, who had the reverſion fo; life, fo 40. pears, to 
the Plaintiffs,if ſhe ſhould ſo long live, with a Covenant fo the quiet enjoying of 
it, Mary the leſſo2 dies, the Covenant well lyeth fo2 the Rent behind in her lifes 
time; if a man makeghgleafe, reſerving rent, Habendum, fo; manpyeers, ſo that 


the reſervation, is pla? o.the Habendum, pet this is good, and the Judges 
by their conſtruttion, are rrtiall che wozds, as to make it to be a reſervatton 
of the Rent, fo2 the whole bere the Platnciffs have juſt cauſe of Action fo) 


this rent, and this Action of 


s bere by chem bzought fox the ſame , is well 
bzoughe. mm | | 


Dodderidg: 


- 
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' Dodderidge luſtice. The e Statute of 32 H. 8. cap 24. extends the condition 

as largely as the Covenant, and a Leſſee fo; pears is within this Statute, to take 

benelit thereby; as to the averment, there is no queſtion at all to be made of it, 

but ik Mary the 'Gzanto) of the Reverſion fo; pearsz if. he ſhould live ſo long; if 

the died after the cauſe o Action did grow, this death of hers ſhall not take away 

their remedy by way of Action, fo; chat Rent which was due befoze her death, 

which is this Rent foz which the Action of Covenant is here nom bzought - I one 

bzings an Action, as the Aſſignee of I. S. will this abate the Action, co ſay that 

I. S. is dead, clearly it will not. | 
Haughton Juſtice, and che whole Court agreed with him herein, and that the 

Plaintiffs here had good cauſe of Action fo2 this Rent, which was bebinde in the Jndiament 

life time of Mary their Gzantoz, and fo2 which rent this Action of Covenant 1 

here well bzoughe by them; and ſo bp the rule of che Court, — was - f 

* fo} the Plainciff. 


Clifion Plaintiff, againſt Oates 
Defendant, 


i 2 a Pꝛobibition to the Spiritual court, in cale of tryal of che validity ok a 1... 
Leaſe. yt 
. Cokechief Juice. The Cidil Law will not allow of a Leaſe, unleſs that ic ral Corr | 
have Tradition deliverp, and therefoze the ſame is not to be tryed there, but they dee 
ate to be pꝛobibited, becauſe they will there dzaw the matter ad aliud examen; 
an acquittance be there ſhewed, they may try this there, but not Feoffments o2 
Leaſes, wherein our Law and their Law do differ, but there they are to be pꝛa- 
bibited; here the one ſaid there chat he had a Leaſe, the other ſaid that he had ano- 
ther Leaſe, this is triable there; but if they will go about to try there the valtdlcy 
of Leaſes fo2 pears, they are to be pohibice. . 
Dodderidge Juſtice. The difference will be this, where a Cempoꝛal matter is 
the main thing, and where but accelſarily, a matter at the Common Law comes 
there in queſtion, upon a matter there triable; che oziginal matter being meerly 
Spiritual, and acceſſarily a Tempoꝛal matter happens in debate, this is there 
trpable, —7— it is, where oziginallp che matter is not there triable; there il 
they pꝛoceed, they are to he pzdhibitey. 
Edle I one declares upon aLeale made to him by a Parſon, who ſays be did 
not demile, but ſues him fo2 Tythes in che Spiritual Court, this matter of the 
Leaſe is tryable there, but here they are not to be ſuffered to try there the validity 
of Leaſes, foz chat they hold a Delivery to be made of Leaſes, as well as of 
Goods, oz elle the ſame is not good: here the one claims by vertue of a fozmer 
Leaſe, and che other by a latter, this is triable here, and not in the Spiritual a pie 
Court, ee before rentembyed * in chis Caſe a Vjohibicton Sed — 


was granteb per Curiam. 


Wri ght 
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Wright Plaintiff, againſt Fowler 
Defendant. 


A prohibition [N a Pꝛohibition tothe Dutchy Court, fo2 pꝛoceeding there in a matter, after 
to the Dutchy a verdice and Judgement at the Common Law, in an Action of Trelſpals. 
Court. Coke. After a verdict aud Judgement given in an action of Treſpaſs, this 

matter is not to be bzought into auy Engliſh Court; this refrained by the Statute 
Stat. of 4 H. 4. of 4 H.4.cap. 23. Eodem modo quo quid conſtituitur diſſoluiter, here the 
Cap. 23. Judgement was given in a Court of Recozd, and therefoze che ſame is not to be 
diſſolved in the Dutchy Court, no2 pet in any other ſuch Court; and ſo the Statute 
27 E.3.capil. gf 27 E. 3. cap. 1. in the time of King E.z.a Quo warranto was bzought againſt 
the Earl Marrein, fo; claiming of certain libertics, in which he diſclatmed that he 
had no Warren, neither by P2eſcription, noz pet by Charter; afcerwards he ob- 
tained a Chart er foz to have a Marren, infra terras domini cales, he cannet now 
enlarge this bis Charter by Pꝛeſcription, che Gzant was in the time of Ring E. 
3. The place in queflion was Weſt-Lin, an Action of Treſpaſs again? the Far- 
mer of the Ring; where the King will pꝛoceed by Infomation, he ought to pz0- 
ceed in a Court of Recozd, not in the Dutchy. 
Haughton agreed with him herein, and that it is a dangerous. matter foz a 
Conrt, which is not a Court of Recozd, to mevdle with a Judgement given in a 
Court of Recozd; end no Decree was there ever made, in Caſe where a Judge- 
ment was giren in a Court ot Retcoꝛd. 


Dodderidge We axe here twoꝝn fox to maintain the Inheritante of the King, 


teen the 
parties. 
Goldſmith Plaintiff, againſt the Lady Plat 
Defendant. 
abe Nen Actipu af Debt. lnought ag gig the Defeuvant, as Abtniridtattir of dc. 
— — 6 J CM 2 8 4 was moved to have her finde Sure 
5 ties accozding to the Statute of 3 Jac. cap. 8. 


Coke chief Juſtice. This Defendant is not to finde Sureties, upon this ber 
Plea of plene adminiſtravit pleaded, foz that (he ts not to anſwer the pꝛincipal 
Judgement of her own pꝛoper goods, but fqz the damages oiſelp ; this Plea is no 
— — bath been koꝛmerly reſolved in the C. B. when J was there, that net- 
ther an Executo} noz an Adminiſtratoꝛ was within that Stacuteof 3 Jac. cap. 8. un- 
leſs they pleaved ſuch a plea, by which ic appeared that they ould be chargeable, ca 


Stat. of 3 Jac, 
cap: 8. dec. 


anſwer 
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auſwer with their own pꝛoper Goods, this ſo appearing, then they ſhould be wit h⸗ 
in the Statute, and to finve Sureties accozding to the Statute, but not otherwiſe 
but if here in this Cale ſurettes ſhould be found, this would then change the Judg. 
ment of the Law, the which in this cale here is conditionallp, (with a Si habuerir) 
and if ſhe ſhould here finde ſureties, you would then make the Judgement to be ab⸗ 

foluce ; the whole Court agreed with him herem, and lo ruled, that the Defendant e 
bere was not within the Gatute of 3 Jac. to finde ſurettes, but was freed and diſ- G. Sony 


charged by the Judgement of the Court from ſo doing. 


Ruſſel Plaintiff, againſt Backburſt 
Defendant. 


PP? a P}ohibition to top pzoceedings in the ſpizitual Court, upon a Libel there by A Prohibir: 
che Parſon, foz Tithe of Under wood, by reaſon of a Pyeſcripeionin non de- 004 57 
cimando, fo the Milde of Kent, this Mood growing in the Milde of Kent. for Tiche 
Henden moved the Court foz this Prohibition, foz theſe reaſons. 1. A whole Under wood, 
Countrep generally may pꝛeſcribe in non decimando, in a particular place, and as mou Wilde 
a whole County may ſo do, by the ſame reaſon a particular perſon may. A Se- 
cond reaſon, che Statute of 2 E. 6. cap. 13. gives life unto this ꝛeſcription, Statute of 
fo tbis particular place and Pꝛecinct. 2 E,6.cap.12- 
Coke chief Juſtice. By Linwood, a whole Countrey map pꝛeſcribe in non 
decimando ; and ſo is Doctor and Student, in his laſt Chapter, fol. 166, b. but 
it is with this Pꝛobiſo, ſothat there is beſides this maintenance foz the Parſon, 
otherwile the ſame is not good; the Statute of 2 E. 6. cap.1 3. aids you not at all 
in this Caſe, foꝛ a pꝛivate man cannot in this manner pꝛeſcribe: and co ſap that the 
Conqueroz never conquered this place, this is but Miſtozical and Apoczyphal, foz 
be was Conqueroꝛ by compoſicion had: Jt is true, that in fozmer time, long ſince 
this place was not Tithable, becauſe there was no wood chere but great Timber 
Trees, which were not tithable ; but chele being now cut down, waſted and de- 
ſtroped, by the Jron Mills in choſe parts, and as in many other places; now this 
place, which was not tithable befoze, being now Under wood, and converted into 
Paſture, is now become tithable, and tithe ſhall be there paid; and it waſte and 
barren ground, fo) the which no Tithe hath ever been paid, if che ſame be now me» 
liozated and converted into tillage, now by the Common Law tithe ſhall be pꝛe⸗ 
ſently paid foz this, unieſs the ſame be within che Pꝛoviſo of the Statute of 2 E.6. 
of exemption from papment of Tithes foz a certain time, after the meltozacion of 
-the ſame, as appearethin the Statute, otherwile Tiches ſhall be paid p2eſencly ; 
no Tithes could fo:merly be paid here in this place, becauſe there were onely great 
Timber Trees here growing, but now clearly they ought to pay tithe foz the Une 
der woods, and this is the onely demand here; the whole Court was clear of opt- 
nion, that no pꝛohibition ſhould be granted here in this caſe, but that cithe ſhould be 
aid. 
Coke. Mill you allow the Parſon here in this place tithe Hep aud Cozu, any 
not tithe Mood? 1 
Dodderidge. By Linwood, and Doctoz and Student, a whole Countrep 
map be diſcharged from payment of tithes, but this at che firſt, of neceſſicy, oughe 
to have alawful commencement by wap of Compoſition, oz &c. b 
Coke agreed with him herein, and ſaid unto Henden, Shew unte us an anct: 
ent Uuiting, by wap of a Compoſition to; pour diſcharge of payment of tithes ; 
che Statute of 2 E. 6. makes againſt 5 though no tithe was ever paid, 
m 2 vet 
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A Prohibitionpet upon the meliozation of the Land, tithes ſhall be paid preſently, if the Sta- 
denyed per tute had not been made; the Court all clear of opinion againſt che granting of a 
Curiam.  Pyohtbition, and ſo no Pzohibi:ion granted. 


Ale. ox A. ple 7 
Geſton Plaintiff, againſt Buller & Serl-, 


Defendants. 


p 


A Seite ſaci Na Scire facias, the caſe appeared to be this, One was Frecſted at the Suit ot 

as againſt the I the Plaintiff, in an Action of Debt, in an inferioz Court at Yarmouth, and 

old Baile. there the Defendants became Ball fo; him; the matter was afterwards removed by 

| a Habeas Corpus into this Court, and new Bail here taken, afccrwards this cauſe 

upon examination, was caſt cut of this Court, and a Procedendo granted to pꝛo- 

ceed fa the inferioꝛ Court, and a Scirefacias unto theſe Defendants, being the ofd 

7 Bail: The queſtion was, Mhether this Scire facias here bzought, lpeth againſt 

Que 3 the old Bail oz not. It was urged againſt the Scire facias, and Coke; pars, cited 

Caſe, fol. yo. Hoes Caſe. where the nature of a Bail is deſcribed, wbere in an Action of 

Debt, and befoze any Judgement giden, the Plaintiff doth releaſe unto the Bail, 

all Actions, duties and demands; afterwards Judgement given againſt the De- 

kendant, upon his default, and a Scire facias againſt the Baile, who pleads the Re- 

22H. 8. leaſe, adjudged no Barre, upon the wozds of che Baile, being coudictonall. 3 2. H. 

Brosk, tit. $.Brooke title Mainpriſe, placito 96. a man arreſted in London, found ſureties 

Mainpriſe to the plaint , afterwerds it came here by a CT hit of pꝛiviledge; afterwards a Pro- 

placito. 95. cedendo came to pꝛoceed in London, this ſhall not revive the firſt Mainpꝛiſe oꝛ 

ſuretiſhip, fo2 that once diſcharged, and alwayes diſcharged. 31 H. 8. Brooke title 

1H. 6 Procedendo placito.13. & Brook, title ſurety, placito 28. it a man be arreſted in 

> tit. London, and findes lureties, afterwards he removes the body, and che cauſe by a 

procedendo CAUrxit of uv ledge, and is diſmiſſed, the ſureffes are diſcharged, but contrary it 

placito, 13. is, if the Plaintiffe obtaines a Procedendo , fozthat the Defendant did not pꝛove 

85 his _ of Pziviledge ; fo there in effect, ye was alwapes a Pꝛiſoner co the 
franch:ſe. | | 

Coke. hen the matter is here by us reiected, and caſt ont of chis Court, and a 
Procedendo granted, we by this, in a manner, were never poſſeſſed of the cauſe, and 
there foze the matter to remain, and be in the inferioz Court, ſtatu quo prius, any 
therefoze cleartly the firſt Baile is here revived, and the ſcire facias well lies a- 
gainſt them. But when the Recozyts removed hither into this Court, and the 
Court once allows of it, and is poſſeſſed of the cauſe, and ſo the macterrecopded here, 
and new baile taken, then clearly, the firſt baile is abſolutely diſcharged , but as the 
caſe is here, it is as cleare, that the firſt Baile ts here revived. 

Haughton, This is onely to ſhew cauſe, and whenthe cauſe ſhewed , is here dil- 
liked of, and the matter is ſent downe again by a Procedendo,then the matter doth 
there reſt ſtatu quo. 

Coke chief Juſtice. If the Baile be here recozded, and che terme paſſed ; the 
firſt Baile is then clearlydiſcharged ; but if in the ſame terme, we do here diſallow 
ot it, and ſend the Caule back againe by a Procedendo, as we may well ſo do, then 
the matter doth reſt in the inferioz Court, ſtatu quo prius,and the firſt Baile is re- 
vi ved. 


Dedderidge. 


OO ues =—_ EC r c RE — IT —— — — ˙ — 
— — 


r __ 
—ñĩ uuͤ—-— 22 — —- 2 * 


Termin. Mich.1z Fac. 287 


Dodderidge. If he Baile be filed here, and taken off again from the Recozd, 
then it is no Recozd ; the Cale in 32 H. 8. befoze remembzed, is to be underſtood, 
with this difference (S where this Court is fully poſſeſſed of the matter, and the 
terme be paſt, chere the firſt Baile is abſolutely diſcharged ; but ocherwiſe it is, 
where the matter ts diſallowed of by the Court in the (ame terme, the cauſe being 
then in their Beſts, either to allow, oz dilallow of ic, and when the Court doth dil⸗ 
allow of it, then it is as nothing, and the firſt Bail is then clearly revibed; And ſo | 
in this pꝛincipall caſe, the Court was all clear of opinion, that the firſt baile here is nm ret 
revived, and lo the Scire facias here well awarded againſt the old Baile, and accoy- plaintiff, = 
dingly, bp the Rule of che Court, Judgement was given, and lo entred ko; the curiam. 
Plaintiffe. 


a 


Malcot Plaintiff, againſt Deaxe 
Defendant. 


N an Action upon the Caſe bzought by the Plaintiffe againſt the Defendaut, fo: 
reſuſiugto ſeale a Bond tendered unto him,accopding to agreement, the caſe up- An 3 
on the agreement appeared to be this, (S) the Plaintifle, the Defenvanc and ano- eee 
ther agreed to be bound in a Bond, co 1, S. fog the papment of ſo much money to to ſeal a 
him fo2 a certain bargainof TUooll, at ſuch a dap, and by ſuch a Bond, and in ſuch Bond. 
a ſum, as ſhall be agreed upon amongſt chem; the Plaintiffe makes a Bond, 
jopnt, and ſeverall, and tenders the ſame to the Defendanc, to be ſealed by bim, who 
refuſech to ſeale the lame, and upon this his refaſall , che Plainciffe bzings this 
Action; the ſole Queſtion being, whether by this agreement, a jopnt bond 
ought to be made, and cendered, oz whether it map be, a jopnc , and ſeverail 
bos. 
Coke. When the agreement is, that he, and two others ſhall be bound, in ſuch 
a Sum as they ſhall agree; this is to be a joynt bond, and not to have been a bond 
joint and ſeverall, the relation goes to this which ts certaine, if he had here made 
a Bond, in which che Defendancſole was bound, and tendered this yuto him to be 
ſealed, this had not been good, cherefoze a jopnt and ſeverall Bond is bad 
alſo. 
Dodderidge. Debt upon a Bond lieth not againſt the heire , if not bound ; 
the whole Court agreed wich bim herein, and that without all queſtion , the bond 
here by this agreement, oughe to have been a jopnt bond, and being here a joyuc 
and ſeverall bond tendeted to him, co be ſealed, he might well refuſe ſo to do, fo2 it 
oucht ts have been a joynt Bond; this being otherwiſe, che Plaintiff had no cauſe . 


d queren: 


here ok Action , and therefoze the Rule of the Court was, Quod querens Nil ii 


| Nil capiat per 
capiat per Billam. billen, 


ö 


WxYla- 
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An Action of 
of treſpaſs f or 


Willamore Plaintiff, againſt Bamforde 
Defendant. 


TN an Action of Treſpas bzoughe , foz taking awsy of his Hay ; upon 
1 Non culp. pleaded, a Uerdict found foz the Plaintiffe. It was moved in Ar- 


eaking of hay reſt of Judgement, that the Declaration was not good, becauſe he hath not purſu. 


7H. 4. fol. 44. 


| tiff, per curiam. 


An Action of 
Treſpas in 4 
Houſe and 


Cloſe. 


ment. 


ed his title made in the Declaration. 

Coke Aman . of Treipas., fo2 taking his Pap, and con» 
veys unto himſclfa rifle to it; this is moze then he ought to doe; but he ought to 
have (aid generally, Quare fœnum ſuum cepit , without making of any title to 
it, and this is good, fo; if one, as Executoz , bzings an Action of Treſpas , foz 
taking of a Porſe, whereas in verity , he never was Executoz, this is clearly 
good ; and his being Execnto} o; not, is matter j2ugatozp , and it is ſurpluſage 
fo a Plainciffe,'n his Declaration fo2 Treſpas done, to make a title co himſelf in 
this. 7 H 4. tol-44- an Action of Treſpas upon the Cale bzought, Quod Theo- 
lonium aſportavit, & illud ſolvere recuſavit; this is good, without making of 
any title; and the firſt wozds are voide, and ſurpluſage, and the other good : fo) as 
the Rule is, utile per inutile non vitiatur; the Court cleare of opinion, that in 
this pꝛintipall Caſe, the Declaration is good, this Exception notwithſtanding ; 
fo? it is but matter of ſurpluſage fo2 a Plaintiffe, to make a title in his Declarati⸗ 
on in treſpas; and it he makes a title. and doth not purſue it, oz if his title be not 
good , this is not matertall, being but matter of ſurpluſage, and Nuga- 
t02y- : 

Bodderidge uſtice, the Plaintif7e needs not make aup title, in an Action of 
Ereſpaſſe, the ſame being a poſlelſozp Action; but if he do make a title in the 
wap of evidence, he ought chen co purſue the ſame , and make it good; but hee 
needs not to make any title in his Declaration, ſaping chat this Þap was foz tytbe 
belonging to bis Farme, whichis moze then he needed co have done; this is but 
ſurptuſage; and ſo theRule ofthe Court was, Quod judicium intretur pro que- 
rente. 


VVaits Plaintiff, againſt Kempe 
Defendant. 


| htm Action of Treſpas, fog entring into a Houle, and into a cloſe. Sur Non 
1 ap. Pleaded ; the parties were at Iſſue upon one of them, but not fo the 0- 
tber; +a Gerdict found fo; che Plaintiffe. It was moved in Arreſt of Judge- 
ment, becauſe the Action was bzought fo2 two Treſpalles , and but one put in 
Aſſue ; and ſo fo this matter of variance, che Plaintiffe not co have his Judge: 


Coke 
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Coke. Two treſpalles are here laid, the Defendant pleads to iſſue, to one of Judgement 
them, but not to the other, and this to which he pleads, is found againſt him, Judg. for the plain. 
ment ſhall be given fs2 that which is tound, ebe whole Court agreed herein; tiff. per 
and therefoze by the Rule of che Court, Judgement was given fo? the Plaintife. 
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Downes Plaintiff, againſt Hackſeby 
Defendant, 


N an Attachment upon a Pꝛobibition, fo; pꝛoce:ding in the Spirituall Courf,in 
| a ſuite after a Pzobivicion granted upon a modus decimandi. rn 
Coke chief Juſtice. J have ſeen a good Recozd, in the time of King E. 3. that prohibition, 
if a Court doth pꝛoceed concratry to a Prohibition, chat not onelp an Attachment, 
ſhall.be granted fo: the Ring, but a ſpeciall Action upon the Caſe fox the Party al 
ſo, fo this Pzoſecution thus againſt him; foz that ubicunque eſt injuria ibi dam- Record in 
num ſequitur, to the party fo the which he ſhall have his Action upon the caſe , and *©®Ps-E.3. 
Fitz. Nat. Bre. fol. 92. E. hath this Caſe; an Action of Treſpas upon the Caſe 
bzought by one having ſerved one with a Pꝛohibition, and delivered the ſame un- 
to him, fo2 that be, illud breve ibidem in luto projecir, & pedibus ſuis concalca- 
vit; and contrary to this did pꝛoſecute his ſute, in eadem Curia Chriſtianitatis, in Fitz. Vat. Br. 
contempt of the Ring, and to the dammage ofthe party, &c. the pꝛincipall caſe here fol. 92. E. 
was, the Ot fendant liþelled inthe Spiritual Court, fo tythes in kinde, a modus 
decimandi pleaded; and upon this a Pꝛohibition granted; and afterwards he li- 
bells again there fo; theſe tythes. A Recaption is by the common Law, if a man 
diſtraines once foz Rent, and after he ditraines again foz the ſame rent, which he 
ought not to doe, as appeares by Fitz. Nat. Bre.fol.71.E. here he libelled fo2 tythes 
in the pear 1610. a modus decimandi pleaded, and a Pꝛohibition granted. afcer- 
wards he libells ag ain fo tythes in kind fo; the peare. 161 1. this he map well vo, 
being out of che firſk Prohibition, as eftrepements , are to be taken ſericilp, ſo ſhall 
Inhibitions, he may well [ibell again fo2 the ſame tithes, but not fot theſe, in the ſame 
year, andfo2 which he was pꝛobibited to ſue 3 the whole Court, agreed in this 
clearly, that if he libelled the ſecond time, fo2 theſe tythes, in ſpecie, fo2 which ve- 
foze he was pzobibiced ; if he do thus ſue again, an attachment lyech. 
Dodderidge. Foz other tythes, due fo2 another peare, he is not pꝛohibited, but 
onelp not to (ae again foz the ſame thing, toʒ which he was befoze pꝛohtbited; but 
as fo2 any 1 be is lekt at large co libell again foz chem , but notfoz choſe ne rule o 
contained in the firſt Pꝛohibition, and ſo the rule of the Court wos, that if the Li- che Court, 
bell be foz the (ame tithes in che foxmer pꝛohibition, that an Attachment to be gran: for an attach- 
ted koz this his coutempt, and che party alſo, to have his ſpectall Action upon the caſe, nent, Si & c. 
fo2 this un juſt vexation. | : 
Coke. Foz this J can ſhew a very good, and an ancient Recozd in the time of Trip E. 3. 
E. 3. this being a very great contempt of Juſtice, and of che law, foz him to libell a 
gain,fo2 the ſame thing in the Spiricuall Court, befoze p2obibiced ; but if he libell 
foz tythes due in anocher pear, oz if it be in the ſame year,but fo2 other tythes, this 
Libell is good; otherwiſe it is, if he libell fo2 the ſame tythes. in the firſt libell, and 
Prohibition contained. 


Fox 
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Fox Flaintiff, againſt Whitchcocke 
Defendant. 


A Replivin. © FN aReplevin ; upon the pleading, the Caſe appeared to be this, That George 

Fox being Leſlee fo: 91 pears, did Covenant and grant, that he would not alien 

this Subpena fori facturæ, to any one, but to his Mike fo her life, and after⸗ 

wards, fo} the reſidue, to one of his Childzen ; 02 fo ſuch default, to a younger 

Byother - Thee Queſtions did ariſe in this Cale. 

- Firſt, Whether this Covenant by the Leſſee, that he would not alien, but (in 
ſuch a maner) ſhall enure as a condition, and to have the fozce of a condition, 
oz not. 

Second, Couching the bzeach admitting this to be a Condition, when he once 
made alawful alicnation, acco2ving to the condition, Mhet her this alianee be nom 
at large to alien to whom be will, oz ſhall be ſubject tothis condition alſo, fo that 
an alienation by him, contrarp to the firſt Covenant, ſhall be a bzeathof the con- 
dition. | 

Third, TAhether the acceptance of Rent by the Leſſo2 (reſerved upon che firſt 

Leaſe, after this ſuppoſed bzeach of the condition) Mhether this acceptance of the 

Rent, ſhall bar theLecſſoz of his Entry fox the condition, oz not; this was argu- 

ed ſeveral times, by Davis, Whitlock, and Harvey Oer jeant. foz the Defendanc, 

= and by Bridgeman, Ceorge Croke, and Coventry, fo2 the Plaintiff, in the ſeve- 

_ 8 2 Jac. ral Terms of Mich. 12 Jac. B. R. Paſch. 13 Jac, B. R. and Trin. 24 Jac. 

e.  Firff, As to the firſt point, it was urged, that this Covenant here by the Leſleg 
not to alien, amounts unto a condition, and hath the foꝛce of a condition, this was 
clearly agrecd unto by the other ſide, the Authozicies cited being many, and direct 

28 H. 8.Dyer in point; this contro verted in 28 H. 8. Dyer. fol. 6. and in Browning and Be- 

fol. 6. &c. ſons Caſe, Plowdens Commentaries, fol. 132. 14 Eliz. Dyer, fol. 311. 2 Eliz. 
Dyer, fol. 169. Sir Richard Cromyells Caſe, 3 E. 6. Dyer, fol. 66. 7 E. 6. 
Dyer, fol. 79. 6 E. 2. cited Plowdens Commentaries, fol. 159. in Throgmor- 
ron and Tracies, Coke 2 pars, f. 70,71. Cromwels Caſe. 

Coke chief Juſtice. Here in this Cale the Leſſee doth Covenant and grant, that 
he will not alien upon pain of fo:feiture ; this is a plain and clear Cale, that this is 
a condition o2 defeaſancc, and that he by this hath a conditional and adefeaſable E- 
Nate, and ſo is Dyer inthe ſeveral plates; and this is ſo without all queſtion, ef. 
pecially this being in a Leaſe foz years, which may as well determine by contract, 
as the-ſame may begin thereby, and this is very clear, 

Nota, The = 2-CUlbether che Aſſignment bere by the Leſſee unto Edward Fox, having a Wife 

difference living, Whether this be a bꝛeach of the Condition, oz not; herein it is firſt to be 

wherein the conflvered, Whether ibis condi · ion ſþall.be extended to go co any Mile, which he 

— ball after have, .02ouely to his pzeſene Mile he then had : It was urged, that this 

fi, and where {hall go to any Wife which be (hall have, and herein the difference will be, where 

for the preju- ſuch general conditions do tend unto the benefit, and where to the pꝛe judice of the 
dice of the party: In the one caſe the fame ſhall habe a general tonſtruct ion, in the other not 
6 the Book of 39 H. 6. fol. 9. The condition of an Obliga- 


_ . ſo; tothispurpoſe is 1 
RY tion — that if the Defendant, and the Cenancs of the Duke of Yotk, ſhould 
ſtand unto the Arbitriment of the Plaintiff, of all manner of Debates, that then gc. 


21 8.7. f. 32. this doth extend but to the Tenants he had at that time, 21 H. 7. fol. 30. Puſetoes 
&c. caſe, 27 H. 8. fol. 19. by Audlay ; where the condition is beneficial, it 2 
| a large 


— ——— — 
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a large extent, but otherwiſe it is where pꝛe judicial, 6 E. 3. fol. 31. & 14 H. 7. s E. 3. ſol. 31 
fol. 32. An Annutty granted to one by the Pꝛ yo of D. until he be pꝛomoted unto cc. 
a ſufficient Bencſice by the Po; this ſhall extend to any Pzpoz, 15H. 7. fol. 1. 16 Ul. + fol. . 
& 19 H. 6. fol. 9. A man doth deviſe that his Land ſhall be ſold by his Exccutozs, &c. 
this ſhall extend fs Executozs of Trecucozs, wich this agrees 27 H. 8. fol. 15. in 2) em... 
Dockwrays caſe, ſhall rxtend to all bis Confreers ; fo here this condition not to 
be taken ſtrictly to the Tie which he then had, but unto anp Wife he ſhould have. 
Coke, The condition being, that he ſhall not alien but ta this manner, to &c. 
by his altenzt on unto the firſt, he hath new an abſolute Eſtate, and to his Eſtate 
no condition can be annexed, by the wozds of che firſt Covenant: It was then 
urge?, that this alienation to Fox, was no b each of the condition, becauſe he 
could not by Act executed, convey thts unto his TUife ; to this purpoſe is 15 E. 4. | 
fol. 11. & 27 H. 8. ſol. 27. a. b. and ſo this part of the condition is void and im: 15 E. 4. ſol. r. 
poſſible, and therefoze it ſhall Rand good fo? che teſidue, as if the condition had b. Kc. 
been, that he ſhould not aſſign unto any but to a moigne top life, and afterwards to 
a ponger Brother; this is void, as to the fuſt, but ſhall tand good as to the other 
pirt, It was objecced, that this might be done by wap of Deviſe, and that a 
Deviſee is an Aleignee within the Condition; to this it was anſwered, that a De- 
viſe is not compꝛehended within the Mords of the condition; the reſtcaint by the 
condition is, that he ſhall not alien unto any but unto his TUife fo) her life, and af- 
ter co one of her Thildzen ; and foz default of ſuch, then to a ponger Bꝛother; that 
this wozd Niſi) ſets him at liberty to grant co choſe which are compꝛehended with⸗ 
in the (Niſi) & reſiduum termini, to one of the ponger Bꝛothers. 
Third, This liberty was to be executed in futuro, then it is to be conſidered, 
ether Edward Fox, the Aſſignee of George Fox the Leſſee, (hall be ſubject 
to this condition, by his Allignment over he (hall be at liberty, and not ſubject co 
the condition, by Dumports caſe, Coke 4. pars, and by Leeds and Crompions 
caſe th ie ctied, fol. 120. a. a Licenſe diſpencing with part hall be foz the whole ; Coke 4 pars; 
tun this word (vel) uni fratrum juniorum, gives him an election to alien co “ 120. Cc. 
Falch of them he would; then out of the wozds of the Covenant, donationes, 
thi! isses be inter vivos, bythe firſt wozds of the condition, and the ſame not to 
be in»: by a Deviſe, 27 H. 8. fol. 15. in Dockwrays caſe, actus ſimplices, a 
man +:43Þ do to his ile, as to pap money to her, and the like, but actus civiles, 27 H.8,f.:5, 
not in criminal matters they are diſtinct perſons, as the one ſhall not be puniſhed 
c52porally fe the other : The laſt matter conſiderable is, TUhether the acceptance of 
his Rene, Tall bar him of his Entry foz che condition, It was urged, that the 
arteptance ſhould be no bar, becauſe it is not pleaded that he did accept the Rent be- 
foze his Entry fo2 the condition; and by Pennants caſe, Coke 3 pats, fol. 64, 65. 
if he accepts the Rent of the Aſſiguee, having notice of the Alsigument, this Os PAs, 
ſhall bat hum of his Entry fox the condition; otherwiſe if he had no notice of it, 4. 8 
if he accepts of the Rent, where no Rent is due, this is no bar, as if che Leaſe 
was befoze by him avoided; as to the pleading here, (being that he accepted the 
Rent of the Aſſignee) (Sciens) bim to be an Aſſignee, this is not good, as it is re- 
ll ved, Coke 4 pars, fol. 18. b. in Sir Gilbert Gerrards cafe, in an Action upon | 
the Caſe, fo2 that the Dog of the Dekendant, had bitten the Cattel of the Plain- ogy 4path. 
tiff (ipſe ſciens canem ſuum ad mordendum oves conſuetum) this is not good, . 
fo2 that the (Sciens) is not craberſable, no} yet any direct allegation; and with this 
agrees 28 H. 8. Dyer, fol. 25. & 28 H. 6. fol. 7. in Cluns caſe, Coke 10 pars, 
fol. 128. that where a rent is reſerved, at Michaelmas, oz 28 das after, the 29 fl. g. Dyer, 
Leſſee batch an election, and if he pay it not at che Feaſt day, then this is not due fol 25. &c. 
till the ſecond dap, and it ſhall then be as a reſervation at the ſecoud dap: Here in Coke 10 pars | 
this Caſe, the rent was ſo reſerved, and not paid on che Feaſt dap, hut after the lol · 28. Sec. 1 
Feaſt dap, be accepts toggent be foze che lecond dap, and ſo befoze any tent due, 1 
)yich is no bar. | | 
Coke, Many things are conſiderable tn this Cale. = 4 
| „„ : Firſt, 


* 
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Firſt, It is a verp plain caſe, that this Covenant and Gzant here on the part 
of the Leſſee, that he will not alien but to his Mike foz her life, and after, & c. that 
this is a condition oꝛ defeaſance, and by this he hath a conditional and a defcaſible 
Eſtate. b 

As to the ſecond point, The condition being, that he will not alien to anp one 

but to his Mife, 8&c. upon pain of fozfeiture ; by the firſt alienation, this party to 

whom the ſame is made, hath now au abſolute Eſtate in him, and to his Eſtate no 
condition can ve annexed, by the wo2ts of the firſt Covenant. 

3. As tothe pleading of the acceptance of the rent of the Aſſignee, with a (<ci- 
ens) this is not good; by 22 E. 4. fol. 40. a Plea not Iſſuable, is uot good, but 
this is here confeſled, that the alienation was made, and ſo the matter of the (Sciens) 
is at an end. 

Fourth, Then as to the acceptance, de redditu prædicto; as to this, when the 
matter in fait is doubtful, as here in this Cale it is, fo2 it map be he entred after the 
1 0 acceptance, and it map alſo be that he entred befoze ; in ſuch Cales, unto inevitable 
Kc. elt Sale. gyerments, we mult and will give way, ſo was it in Arundels Cale here, and in 
the Earl of Salisburies caſe : Nuper Epiſcopus, thts a ſtrong infozcement to the 
Court that he was dead, without any ſpecial averment ; and this was a ſtronger caſe 
then the Caſe now here in queſtion, fo2 here it is impoſſible to have this to be reddi- 
tus przdictus, if he entred foꝛ abzeach befoze his acceptance; and as to the (Sciens) 
this is to no purpoſe, ko; he accepts this rent of him as an Aſſignee, the condi⸗ 
tional Eſtate cannot be here added to the Aſſignee, foz be by the Aſſignment made 
unto himhath an abſolute Eſtate; if the Eſtate had been here made by the Leſſee to 
his Wife fo her life, and fo; the reſidue of che term to his Bother, this then had 
been void as to his Mile, and good pꝛeſently to his ponger bꝛother, and this is verp 
clear; it is a difficult thing foz the Leſſop this way to avoid this Leaſe, being fox 
91 pears, and ſo this was adjourned to another time, with directions to inliſt one- 
ly upon this, bis acceptance (De redditu prædicto) which is the chiefeſt matter, 
5 without all queſtion by this Covenant che Leale is conditional, and by this de- 
caſible. | 
Term. Fach. Afterwards (S.) Termin Paſch. 13 Jac. B. R. this matter was moved again, 
13 Jac, B. R. and argued by Coventry and Whitlock, and the foumer points ialiſted upon, and 


by them much debatcd, 
Coke. Clearly if the condition had been to enkeoff I. S. of Black-Acre, and 


mainder to his Wife, and this is good. 3 
Coke. The opinion of Fiſher in 4 H. 2. is no Law; alſo if a Debiſe be made 


to a Moigne fo? life, the remainder o ver this is a good remainder, as Perkins fol. 
Pertins, fol. 108. plac. 567. But if a Leaſe fo? life be made to a Moy ne, the remainder over 
108, c. both the Eſtates are void, by 9 H. 6.fol. 24. & Perkins fol. 109. placito 568. and 
plowdens Commentaries, fol. 35. in Colthriſts caſe. As to the Aſſignment, 
when the firſt who aſſigns is not reſtrained, the ſecond ſhall not be refrained, if the 
Condition was, that the Leſſee noz his Allignees ſhould not alien without Licenſe, 
ik che Leila do licenſe him to alien to one, this / firſt Alienee ſhall not be reſtrained 
from aliening afterwards, fo; without all queſtion, diſcharge the condition as unto 
the firſt man, and the ſame ſhall be altogetber diſcharged. _ | 
Dodderidge. & tothe wozds of the Covenant, that bl Bill uot alien upon pain 


of foxfeiture to any, Niſi uxori ejus durante vita natural, and foz the reſidue to 
one 
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one ok his Childꝛen, vel uni fratrum juniorum, this is Diſcretiva ſententia, & 
alcernativa. | 
Coke. The ſole Point reſts upon the conftruction of this wozd (vel.) 
Dodderidge. If this be a reſtrictive Clauſe, if doubefal, then without all que- 
ſtion we ought to make ſuch a conſtruction thereof, as (hall tend co the uphold⸗ 
ing of the Leaſe, and this which is done not io be a beach of the con- 
dition. | : 
Coke. Tf a Leale be made to one, if he and his ZUife, oz his Childzen, ſhall 
ſo long live ; it was adjudged in Coxes Cale, that this woꝛd, oz this particle (02) 
as here it is, did dil-jopn all; when che (vel) as in this ppincipal caſe bere, comes 
in the end ok the ſentence ; there in Coxes caſe the Leaſe was made to one foꝛ life, Coxes Caſe. 
and che life of his Mike, oz of his ſon, he and the ſon dyed, it was adjudged in both 
Courts in the C. B. aud in this Court, that the Term ſhould not be determined, 
but that che Mife ſhould habe and enjoy che lame, and upon this reaſon onelp, (S.) 
That the (vel) there diſ· joyned all, and made it ſeveral; and ſo in this pꝛiucipal caſe 
hcre (as thus adviſed) AJ think the Aſſignee of the Leſſee ſhall hold his Leaſe, 
this aſsignment here being no beach of the condition; and ſo this Caſe was fur- 
ther ad journcd, fo} the Court to be better adviſed herein. 
Afterwards, (S.) Termino Trinit, 14 Jac. B. R. this Caſe was moved again, Te.mTrin 
and argued. e e 
Coke. In this cale J hold the Law to be clear, and without any queſtion, that ee mo- 
firſt this (vel) here, gives no Election at all to the Leſſee, to alien the whole en: ved, argued 
ure term unto his Alke, or to one of his pounger Byothers, but the firſt altenation 224 2»0ged 
oughe to be to che Mike foꝛ her life, and che (vel) here ſhall be fo2 the diſtribution plaintiff and 
of che reſidue of che term, after che death of his Mike, chen to his childzen, oz Aſſignee, 
fo2 default of (tech, to one of His ponger Bzothers, this is to be of the reſidue of 
the term: And allo in regard that he cannot make an alienation to his Mike, this 
dught by couſtruction of Lam, to be ſuch an alienation as he map make unto his 
Mile, and this tobe by his Will, but not otherwiſe - Allo there is no queſtion to 
be made of it, that when be hach aliened to one, being a perſon within che limita- 
tation of the condition, that this Altenee ſhall not be afterwards bound hy this con» 
dition, but he is now at large to alien and aſſign this to whom he will, he being not 
an Aſſignee within che conoition to be bound bye, but this is to be intended of an 
Adminiſtratoz, an Aſſignee in Law, ans ſo it is reſolved in Dumports 4 pars, be- Coke 4. pits 
foze remombzed ; bur there is another matter in this caſe, which makes it very clear, gc. 
(S. ) his acceptance of the Rentof the Aſſignee, (Sciens) knowing him to be an 
Aſlignee ot the Eftace, and ſo a bar of his Entry, and fo wichout ſaying anp moze 
at this time, the whole Court agreeing with him herein, and therefoze the rule of 
the Court was, that if better tauſe was not ſhewed by the Defendant, by a dap gi⸗ 
ven, that then Intretur jadicium pro quetente. | I 
Coke. In this we go with the long continuance of polſeſsion, by vertue of the 
Leaſe ſo made as afozeſatd. | 
Afterwards (S.) on the lame day given, this matter was moved again, and ar- 
gued by both ſides, but pꝛincipally to the point of the acceptance, that it was no 
rent, being accepted bekoze it was due. | 
Coke After Michaelmas being che firſt dap of payment, the Leſſee alſo hath 
an clection to pay his rent befoze the laſt dap, if he will, oz otherwiſe he may 
chodſt whether he will pay it oz not, till the laſt dap; and ſo is Cluns caſe to be un- Coke 10 pars 
derſtood, he mav pap this rent on Michaelmas dap in the mozning, if he will, here fol. 128. &c, 
if he pays this rent by their agreement, at any time befo2e the laſt dap of payment, 
this is a good payment, and ſhall be a good Bar in an Action of debt. 
Croke Juſtice. This acceptance is a good bar in Debt, if he receives the rent 
after the firſt day, and befoze che laſt day; oz if the Leſſoz, after che firſt day, and 
befo2e the laſt, doth veleale unto ow this a good releaſe, and a diſcharge of 
n2 the 
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oy Eliz. C. B. the rent, and ſo was it reſolved in 28 Eliz. in the C. B. in Eide and Tyrrels 
C. caſe. 

Coke. If the Leſſee pay bis rent three daps after the Feaſt, afcerwards, be⸗ 
foze the laſt day, the reverſion is granted away, this Gzancee ſhall not have the 
rene. 

Barwicks caſe, Croke. In Barwicks Cale, here it was reſolved that the rent was due the 
firlt day. 

Dodderidge. All this pꝛoves directly that the rent was due the ſirſt day. 

3 It is due the firſt day, at the election of the Leſſee, but not others 
wile. | 

Dodderidge. The Leſſee, by his not paying of the rent the firſt day,hath not bp 
this loſt his Election, fo2 he hath Election ſtill at any time after, bifoze the laſt day 
to pap the ſame, if he will; but this is the difference co be here obler ved, after 
bis failer of payment of his rent the firſt dap, be is not then compellable to pap this 
rent befoze the laſt day, but he may well pay the ſame. ifhe ſo will, and this ſhall be 
a good and a legal payment. | | 

Coke and Dodderidge agreed Barwicks Caſe to be good Law. 

Coke. The rent is debitum, the firſt day, but not papable on this day, unlcſs 
the Leſſee will, this being in his election It was then urged by Ser jeant Chib- 

Clans caſe. born, upon Cluns Cale, that after the firſt day is paſt without payment, it is not 
fol. 128,&c. then due until the laſt day, as there it appears, fol. 128. 

Dodderidge. If the Book be lo, this was never our meaning in the argu⸗ 
ment of that Taſe, foz we did then intend, that after the kirſt dap was pa, without 
payment, then it was not due till the laſt dap, (S.) not due by compulſion of the 
Leſloz, until the laſt dap, but it is in the election of the Leſſee to pay his rent befoze 
the laſt day, if he will, and the Leſſo2 ought upon his tender to receive it, and ſo 

we did then, and ſtill do now ſo hold, at this time, the Court did all clearly agree 

this difference, that after the firſt day paſt, without paymeneof the rent, it is then 

in the election of the Leſſee to pay this at any time he will befoze the laſt 

day, he map well psy this within che time, but he is not compellable by the 

Leſſoz co pap this until che laſt dap; this is the difference, and in this man ⸗ 

ner ought Cluns Caſe to be underſtood, and not otherwiſe, (S.) that by ſuch re- 

ſervation, after che firſt day paſt without payment, the Elec tion ſhould be taken 

from the Leſſee (which is not ſo) The whole Court agreed Barwicks Caſe fo 

good Law, fag there it was no reaſon that the Lefſoz ſhouldloſe his rent, where the 

lat payment was out of the term, and ſo the Court all agreed in this Caſe, that it 
ne there was a beach of the Condition by this Aſſignment, pet the acceptance of the 

E plain. rent afterwards of the Alſignee, is a good bar, and ſo the Plaintiff being the 
per Allignee, hath a good title to this Leale, and therefoze upon the whole matter, 
BER. the rule of the Court was, Quod Judicjum intretur pro querente, 
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nymotes, and thts he claymed by a Charter granted in the time of Ring H. 2. (but 
ſhews it not.) Yelvercon the Kings Sollicitor, mobed the the Court, that he 
might have ſight of the Charters, by which be claimed the lame. 

Coke chief Juſtice. No Subject can have a F ozreft. 

Dodderidge Juſtice, agreed with him herein, and the reaſon of this is, becauſe 
that a Juſtice ſcat, is incident to a Fozreft, and none can make a Jaſtice in Eyre, 
but the King. — 

Coke. It is a chaſe, and not a ſorreſt, being in the hands of a ſubject, a Swans 
nymote Court, a ſyl3:c> map bave, but no ſubject can have a Fozreſt, becauſe none 
can make a Juſtice in Eyre, but the Ring. 

Dodderidge. Prince Henry, who is dead, had a Foreſt granted uno him. wi h 
a power alſo ts make a Juſtice in Eyre, andlicence to keep Courts; and the Duke 
of Lancaſter alſo had ſuch a grant, with ſpeciall Commiſſton, to make a Juſtice in 
Eyre, ko; keeping of Courts. 

Coke. To make a Juſtice in Eyre, audſach like, theſe are Iura regalia. | 

Briggs here pleads a Patent, of King H. 2. and tutitles the Earl of Shrewsbury; 
and ſhews the Charter ( prolat. hic in curia.) . 

Yelyercon, moved the Conre fox the Ring , that he might have ſight of the 
Charter, which the Court granted to him, becauſe the Defendant claunes his 
Intereſi by it; the Charter being viewed, was to have a Fotzeſt within twenty 
MWano2s, and he farther ſhewed the coufeſſion of Sir Francis Bacon then Attor- 
ney Generall, of the ſame; the Courtu upon this aulwered, that notwithſtanding 
this Conke ldon of the Attorney Generall, we will not pet give any Judgement in 
this Caſe, againſi the Ring; loꝛ no ſuch Judgement, in any cale is to be given, as 
in this.” the lame being to be perpetuall. | 

Coke, Mere is a Salvo, fo) the King, Salvo jure; the whole Court ſaid; Me 
will not here give way to ſach a Conkeſſion; but this matter ſhall be cry- 


ed. | | 
Coke. M ehe have no allowance, foz Juſtices in Eyre, his Charter is of 
no foꝛce. 


Charter of 
King. H. 2. 


Bridgeman. Oere was no Uſage, at any time, of any Foreſt, noz of any Li» 


berties of a Fozrell. _ „ c 
Coke. Briggs, J think will relinquiſh this, and ſo this cale was adjourned, fo} 
further argument herein. TY | 
' Afterwards (S) Termin. Hillar. 12. Jac. B. R. this matter was mo ved again; and 
it was urged , that be clapmed a Fozreft by the Charter of King H. 2. the which he 
had chewed to the Kings Mtozney Generall, and that he had fatiſſied him 
therein, 7 FE 4. Eg | . 
Hutton Sergeant, Mobed the Court to have Judgement fo? Briggs , upon the 
Confeſſion of the Kings Attorney Generall, 


5 , 


Yelyerton the Kings Sollicitor, infozmed the Court, that this Charter of wer 


H. 2. being timt out of minde, and no uſage at all laid, to be in all this time, there 


foe Judgement is not to be given upon this Confeſſion. — 

Coke. J have obſerved, that I was Atcozney Generall, longer then any one 
bath been theſe 100. peares, ( unleſſe it was Gerrard) and fox a note wozthy of. 
obſervation , J never pet heard of an Attoznep Geniexall of the King, co die in the 


time of his Attoznepſhip. As to the Confeſſion here of the Rings Attozuep, _ 
[ þ 


Term.Hil. 12; 
Jac.B.R.this.. 
matter moved 
againe, 
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will much atiſfy us, fo; matters in fact, ( if the ſame doth not conrern the common 
Wealth) as if one be pꝛeſented, foꝛ keeping of an Alehouſe , without Licence, and 
the Atroznep Generall doth confeſle, that it is an Inn, pet we will have this tried: 
and f o2 other common matters in fact, we will give credic to his confeſſion. But 
as to matter in Law, this confeſſion ſhall not binde us; and this difference J 
have here often learned. 

Dodderidge. Thele 500. pears, this Charter hath had no allowance, noꝛ any 
manner of ulage ot this Fo2zeſt ever had as pet, by fozce of this Charter, and ſince 
the time of King H. 2. many a cold wind hath blowen, and many Foꝛzeſls have been 
ſince dilfozreſted , and ik he cannot ſhew ſome manner ok uſage of this, he cannot 
have it. | 

Coke. A common Perſon may bave a Chaſe, but not a Fozreft, foz he cannot 
make a Fultice tn Eyre, and therefoze no common perſon can ha ve a Fozreſt; but 
he map have a nominatide Forreſt, and Swanymotes. 

Dodderidge. Pickering Duke of Lancaſter, had a Foꝛzreſt in his hands, but 
was not able to make Juſtices in Eyre, (unleſſe by ſpeciall Commiſſion) and ſo had 
the late Prince Henry. 

Coke, Agreed with him herein. 

Croke Iuſtice. By the Statute of Charta de Foreſta, omnes Forreſtz vi- 
deantur, and many of them were diſfozrefted. 5 

Coke & Dodderidge. A Swannymote Court, doth not make a Fozreſl; but a 
Juſtice⸗ſeate onelp makes it. | 
Coke. That which cannot have commencement, but by Charter; this ought to 
to have allowance within time of memoꝛp, by matter ofrecozd ; but if by pꝛeſcrip- 
tion, he map ſtand upon it, and this is cleare ; and ſo this was adjourned till a fur: 
ther time, to have the Recozd in Court,, and to be Argued. 
Term. Hil. 12. Akterwards (S) Termin- Paſch. 13. Iac B. R. this matter was moved again, 
Jac. B. R. this z and it was ſhewed fo2 Briggs, that King H.2. was ſeiſed of Cleeve , which erten- 
marrer move” ved it ſelf tuto 21. Townes , and by bis Letters Patents 30 H. 2. did grant this 
cet Fonelt unto Richard Clifford; afterwards the ſame came to the Earle of 
Shrewesbury, and ſo by mean Conveyances, the lame came to Oliver Briggs, who 
pyedſeiſed, and from him the ſame did dilcend, and came unto Humfrey Briggs, 
the now Defendanc, in the Quo warranto, who pleads all this matter, the which 
plea, the Rings Attoꝛnep Generallhath confeſſed to be true. 
Bridgeman, Notwithſtanding all thts, pꝛaped Judgement foꝛ the King; upon the 
infuffictencpof this plea, by 11 H. 4. the court ex officio ought to give Judgment 
fo2 the King, in a Quare impedit, where a title appears fo; him, though ſhewed by 
a Stranger; a fortiori here in this Caſe, where it is bythe ſhewing ol the Party 
himlelk. It was urged, that the plea of che Defendanc was inſafficienc , and that 
fo} two cauſes. 1. The Grant is void, and not tobe pleaded, being out of time 
ok memoyy, in the time of Ring H.2, which cannot be tryed; alſo a grant of H. 2. 

not pleadable, if he ſhew not an allowance of the ſame in Eyre, this appeares Coke 
Coke 9.pirs. 9 pars. fol.27-b. 28.4. b. in the Cale of the Abbot de ſtrata Marcella, but admit- 
ſol.27'b.28. ting the grant good, if the King grants a Forreſt, nothing doth paſſe by this, but 
ab.the Abbot fh ſdyle, no liberty, thep are magnalia coronæ, and not to be cranſferred, in ſuch 
2 à manner to a ſubject. The Earl of Lancafter hath à Fozreff, but no book of it: 
caſc, The Duke of Lancaſter and Durham have jura regalia , and in this 
regard to have a Fozreſt, but not any other ſubject; and cherefoze his title 
here is inſufficient, he claimes here a ſpeciall kind of Fozreſt afterwards, the De- 
fendantdilclafmed4a all the Courts, but in the Swannpmote, and attachments, but 
as to this, the ſame is repugnant, berauſe he doth fir claim here a Fozreſt, and 
then all theſe, ex conſequente, and lo here appears no title fo2 the Defendant , and 
therefoze Judgement ought to de given againſt him fo; holding of thele Liberties ſo 
long, without any Marran t, oꝛpower foto do. 


11H 4. 


Coke. 


_— Y 


Termin. Mich. 12. Jac. 297 


FO I” "I — 
— 


Coke. If you have a Charter, befoze time of memozp, pou cannot plead this 
Wichour ſhewing ſome allowance of it in Eyre, ik the ſame be of things granted, 
in point of Chatter; but of things in point of pꝛeſcription, there vou need not to 
ſhew a Charter, but in ſuch a Caſe, uſage time out of minde is ſufficient ; as foz 
Leecs , Maifes, and ſtrayes, pꝛeſcription ko; them is ſufficient , but pet, if nei- 
ther he, noz any of his anceſtozs ever had them, but he claymes them by a Charter 
granted in the time of King. H. 2. and ſhewes fo2th this Charter, this is not 
good, becauſe this Charter cannot be pleaded, if che Ring hath a Fozreſt, and 
grants this uuto a Subject, this graut is not meercly voide, but he by this grant 5 

thall have a Chaſe, but no Swannpmotes. 26. Liber Aſſiſarum. fol, 131 Placi- 26 Liber ac 
co 60. the Cale of the Honour De Pickering, to which a Foreſt was appen- fiie.fol. 135, 
dank, the Ring grants the Batliwick, to one in fee, rendring rent, and after grants Or. 
the ono, with che appurtenances, to Edmond Countee de Lancaſter , &c. Bf 
toe Aing grants a Foreſt to one, aud alſo grants unto him, that he ſhall make a 
Juſtice leate; here he ſhall ha ve a Foreſt, by ſuch a ſpeciall grant, with this ex- 
peſſion in his Charter, but not otherwiſe, a man map have a Chaſe by p2eſcript- 
on; but ik it be by Charter not good. | | 

Dodderidge Iuſtice, demanded whether he pleads this Charter, pro lat. hic in 
Curia, and ſcaled, It was anſwered, that he did ſo. Dodderid ge. The Earl of 
Oxford had ſuch a Charter, of the grant to him, to be Chamberlain of England, in 
2 ume of King H. 2. aud thts onelp under ſeale, and no other, that ever J hade 

tene. 35 
Croke. Dfficers of the Fozreſt, Uerderours, Negardours, &c. and divers other „ 
things, are incivent to a Fozreft; the liberty of a Chaſe , comes of a free Mar- The Sear. of. 
ren, the Statute of Charta de Foreſta, reaches unto Fozeſts made by H. 2. he, _ de Fer- 
may here plead the Charter ot William the Conquerer, o of William the Confeh © 
ſor , as well as this of King H. 2. 6 

Dodderidge. This is a very ſtrange Caſe, that a Confeſſion ſhould be here bp 
the Rings Attoznep Generall , he having no other conveyance toſhew fot this bis 
clapme, but onelp this Charter of H.2. a Foreſt here this cannot be, foz he bath 
waived all the pꝛincipall Courts of a Fozreſt ; as view of Regardozs, befoze a Ju- 
lice-ſeate; the Swannpmote, and Attachments do not make a Fozzeſt; che laſt 
Diince Henry had two o2 thiee Foprelts, . 

Coke. Che Attachment aud Swannpmote Courts are onely to pꝛeſent Agi - 
ſters, Regardours ; the Juſtice in Eyre, is to do nothing of himſelf, but upon 
their pꝛeleutments, bp ſpeciall wozds, the King map paſſe a Fozreſtto a ſubject; 
but no man of himſelf, can make a Chief Juſtice, without a Juſtice-ſeace , the 
Court of Swannymote , and Attachments, is but of ſmall,and co little purpoſe; 
and J do very much marvail at this Confeſſion, the like to which J did ne ver hear, 
he clapmes here a Fo22eft, and a Chale within it, and a Chaſe he cannot have,clear-. _ 
ly without a Pꝛeſcription, and (oa day was given unto him, to ſhew his Char- 
ter to the Court. 4 

At another day Sir Fraucis Bacon the Kings Attorney Generall , did recice, 
the Caſe, and ſaid unto the Court, that between theſe (S) ubicunque fuerimus in 
Anglia & Attornatus generalis , there is ſome alfinity. Ju the time of King E. 

2. the firſt Charter was granted of this Fozreſt, and there have been divers Char⸗ 
ters of confirmation ſiuce; and Briggs here, convepes title to himſelf under the 
title of the Earl of Shrewesbury , two Acts of Parliament have been made, the- 
one in King E. Fourths time, and the other in King H 8. chat a Subject map have 
a Foreſt, but not a Juſfice-ſeat , foz this is Regal, but it is a Fozell, and hath 
Swannpmotes. J have been verp ill uſed in this Cale, to habe this put on in this 
manner; alter that J have made a Confeſſton, of the claime, and no Rings Atroz- 
nep hath been uſed lo to theſe 500, years ; and A will hereafter cake acourle,that 1 
will not be ſouſed again. J have two Powers in me, the one of Pzoſecution, che 
ſecond of Non proſecution, and of theſe two A do not know which of them — 8 — 
5 a 
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greater the 2d is daily by the Rings ſpeciall directions to me, whether in ſuch caſes 
A (hall pꝛoceed fox him, oz not, here in this caſe J have entred foz the King a Non 
prof. and confeſſed the plea, will pou now have a Judgement te? the King, when as 
be himſelk will relinguiſh it. | 
Coke. A Non Prol.this is to be entered, but we will be adviſed of the Tudgment. 
It is a plain caſe, that Judgement ought to be gwen foz the King, if one claimes 
a thing time out of minde, and doth not ſhe w, any uiage of it, Judgement ought here 
to be given fo2 the King and it doth not appeare here unto us, any confirmation to 
be made; the plea here is, hic in curia prolat. the Charter in the time of H. 2. J 
never did ſee, but one of them in my time, if the Ring had granted, totam illam 
forreſtam noſtram, ſhall the Pattentce have this , unleſſe he have a warrant co 
make a Juſtice-ſeare, he (hall uot have it, but onelp a Chaſe , and ſo it hoth been 
twice adjudged, that he ſhall not without ſpeciall wozds 4 Swannimote, without 

a Juſtice ſeate, is nothing of no foce at all, 
Dodderidge. Nou cannot, noz ought you to confeſſe, but onely matters in fait, 

and this may be good, but pour conkeſsion is of no fozce, fox matters in Law, 
Coke. You coufeſle, this is miniſteriall, but we are to give Judgement, and 
this is judiciall. Cur ia. The Non proſ. ſpall be entered, and we will be adviſed 
Fitz. Vat. Bt. ofthe Judgement. 2 | - 

fol.241.A, Coke. The ſtatutes fo) Niſi prius (hall not binde the King, unleſſe that the King, 
02 his Attozney,will give way unto it, as appears in Fitz. Nat. Bre fol. 241. Letter 
A. and ſo it was when J was Attoznep,and this is very clear, and ſo by che Rule of 
the Court, this matter was further adjourned till the next terme, to have the Char 
ter bought in Court, in the mean time the lame reſted upon a Curia ad viſare vult. 
afterwards (S) Termin. Hillar. 1. Jac. B. R. this caſe was moved again, aud then 


8 long argued touching chh validity of the Charter pleaded, by Pr. Jenkins foz 


this caſemo. Briggs. ; . | 
ved again and Dodderidge. Without all queſtion, a ſubject may have a Fozreſt , but the ſame 


ergued. then ought to ve, by other woꝛds then are in this Charter: but when pou diſclaime 
in a Juſtice ſeate; farewell then to pour Foꝝeſt. | 
Mountague chief Juſtice. A Foyrelt hath ſuch immunities which are pꝛeroga- 
tives royall; and this is the reaſon why a ſubject cannot have a Fozreſt,but a Chaſe; 
che Statutes which make mention of Fozreſts, they are but Mominall, not real. 
Dodderidge. A Juftice-[eat, the chiefſubjecc of a Fo2reſt; the Court all clear 
of opinion, that one cannot have a Foreſt without a Juſtice-ſeace , fo that this is 
the chief thing that makes a Foreſt. 
Dodderidge. By apt wozds a ſubject, map have a Foreſt, as to have a Jullice- 
ſeate. 
Mountague. Me cannot have areall Forreſt, but oncly nominall, foz the liberty 
of wilde beaſts; the Abvot of Whitbey in a Quo warranto bzought againſt him, vid 
claime to have a F o2relt; ſearch into all che Pꝛeſidents, of Quo warrantoes, whe: 
ther any one did ever Juſtify, by wap of Plea, cohave a Fozreſt, pou ſhall finde 
none; ancient Charters, are to be taken accozding to ancient uſage ; the whole 
Court clecr of opinion, that upon his Diſclaimer here in a Juſtice ſeat, Judgement 
: mult needs be given againſt him, fox the Fozreſt. Foz that he cannot have a Foz- 
hey rms ns re without a Juſtice ſeate, an ſo the ſame was by the Court adjourned to another 
wen. Yet kime, ko; further Argument herein, and the ſame not moved again. Percewing 
_ 3 hon the opimon of the Court was ogainſt Briggs, upon his clayme, and Dilclap- 
| | | 
againſt Briggs: ts 


The 
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The KINO againſt Sir Anthony 
Mildmye. 


yu an Jadicement fo; a P2emunire , upon the Staente of 27 E. 3. capite a, India - 
1. fo2 a high coutempt, being one in the Commillion of Sewers fox the Coun- upon the Sta- 
ty of Northampton, fo; committing of one William Hetley co pꝛiſon, without tute of 27 E. 
Bail, becauſe he would not releas a Judgement, 9e dad againſt ſomeof their Of: 3: Kc. 
ficers,foz diſtrapning of his Cattell. Sir Ant. Mildmye, having got his pardon of the 


King fox this. | 
Harvey Sergeant moved the Court to ſulfcr him to plead his pardon by his At- 


tomep. | | | 
Coke chief Iuſtice, Me will not here meddle with the pardon, but we will 

apde pou, by another way, we will eſtreace the fine impoſed upan him, into che 

Court of Exchequer, and there he map plead his pardon, the which Court, is the 

moper Court, andcenter fog all ſue) matters; aftcrwarvs, (S) Termin Paſch, Ins in. pas. 

I 3+ Jac. B. R. this matter was moved again, touching Sir Anthony Mildmy e, 23 lac. B __ 

who was the chief in the Commiſson of Sewers, and did not appear in Court, ac- e. 

cording to the warning given him, and therefoze by ſpetiall directions of the Court, 

an Indictment was drawn againſt him upon the Statute of 27 E. 3, cap. r. fo} a Statute of 

Premunire fo; his illegall acting as a Commiſſſoner , and committing one to D. 27 E. 3. cap. i. 

ſon, without vatle, becauſe he would not diſcharge a Judgement given foꝛ him in | 

this Court, againſt ſome of the Commilgioners D lũcer s, and he being fines fo; 

this his of:nce, pꝛocured a paroon from the King, and naw moved the Cru:c as 

gan, uy his Counlell,fo2 che allowance of his Pardon, the Pardon was read, and 

viewea by the Court. oO „ 
Coke chief Iuſtice Theſe are the wozs of the Pardon, (S) Omnes, & ſingu- 

las tranſgreſsiones, offenſiones, & contemptus, he being in a Pzemunite, the 

King doth pardon and releaſe-all contempt s. Whether by this Pardon the Judges 

ment in the Pꝛemunire is tcleaſed, by the Jidgement in the pzemuuire , and foz 

his contempt, he is to looſe his Lands, goods, liberty, and to be out of the Kings 

pꝛotection ( which is the wont of all, bekoze che Statute of 5 Eliz. cap. 1. any mi gtatute of 

might have killed one, being attainted in a pzemunire , es appeareth bp 24. H. 8. 5 Eliz. cap. 1. 

Brookes Caſes, fol. g. placito 53. So that this is a contempt with a witnels :. he &c, 

demanded, whether by this Bardon, of Contempts, and offences, a pꝛemunire be 

pardoned, 02 nat; becauſe that by che Judgement, it ſhall be done with him, as 

with an enemy of the King. Divers Jteſidents there are in the time of King. E. 

3. Ok luch manner of Pardons, we have now here ſingled ou: Sir Anthony Mild» 

mye, becauſe he would never appear here befoze us, ſo that we might have fyned hun 

tod his offence, as we here did the reſt; this is a good and a leading Cale , of which 

all are to take notice; tbe caſehere being, that Hedley b1ought an Action of treſ- 

paſs here foz taking of his cattell in this he recovered, and had his Judgement, al. 

terwards Sir Anthony Mildmye, auo the reft of the Commiſſioners of Sewers, 

ſummoned him befo2e them, by their oꝛders, checked him foz what be had thus il- 

legallp done, and committed him to Putſon, without baile, untill begyhould releaſe, 

and diſcharge this Judgement, which offence is a Pzemunire, as & the wozds of 

the pardon, contemptus, offenſiones, & tranſgrelsiones ; theſe are onelp che - 

wo2ds, in ail che Pꝛeſideuts offozmer times; and this, the Ring hath been plea-- | 

ſed now to pardon, when Judgements are 8 here, the matter then ought to be 23 

a to 
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to be in peace, the ſame not to be avoided, but by Trroz, op attaint; but the King 

bath now pardoned this great offence , and ſo the Pardon was read in Court, and 

—_— be p2ayed allowance thereof, the Court , after ſome advice given him to be moze 

Sos. carefull fo the future, and to take heed of running into ſuch high okences, allowed 
of his pardon. 


— 


Brad ſtone, againſt the High- Commiſsion 


COUuRk Tc. 


BradSonesHa- Na Habeas Corpus, Bradſtone being committed by the Higb Commiſsion 
a - I Court, foz not giving of Alemoney to his Wife, was bzought into Court, by 
_ © the Marden of the F leete, upon a Habeas Corpus granted, the return of the 
: CQarden of the Fleet was read, the ſame being, that fo) Cauſes Eccleſiaſlicall, and 
Stat of 2 H. hp fo;ce of the Statute of 2, H.4.capite, 15. he was detained in Pꝛiſon till cauſe 
cap. 15- {bewed; and foz Adulterp. It was urged , that the cauſe of his refulall, was becauſe 
he keared to be intrapped by them, in bis Dath; having entred into a bond to Doctoz 
Edwards, not to ule his Mike, otherwiſe then well. 
Coke chief Iuſtice. There was a famous Cale, and it was John Keiſars Caſe. 
Mich. s E. 4. Mich. 5. B. 4. B. R. Rott. 143. Markam being then chief Juſtice , B. R. Ke- 
- +3- ſar, the Executoꝛ of John Keſar, was ſued by 1ſabel Stevens foz a Legacy given 
: unto her, by Keſar , upon this ſuite Keſar was excommunicated, and after wards, 
walking in his ground, and viewing of his Cozne, how it growed, and came on, he 
ſaid,thac he was excommunicated by man, and not by God, fo; he thanke God fox 
i', that his Cone did pet grow as well as any of his neighbours in the Pariſh, upon 
| 5 this, the High Commiſs ion Court did ſummon him befoze them, fo2 uſing theſe 
eee .of 1wozds, and did commit him foz Hereſy, upon the Statute of 2 H. 4. capite 15. be 
2 H. 4. cap. 15. pag bꝛought hither by a Habeas Corpus, and by Markham and the Court, he was 
10 H. 7. fol. here bailed, fog that his (ſaying ſo was no Pereſie. 10 H. 7. fol. 17. a. b. & 18. 
17,18, where one who dwelt in the Pariſh of Saint Dunſtone, ſaid, that he ought uot by 
the Law of God, to pay his tithes to his Curate , fo; chele wozds the Biſhop of 
London did commit him, this depended,until 14 H. 7. and upon his Action of faux 
Impꝛziſonment bzought , it was adjudged, that this was out of the Statute of 2 H. 
4. cap.i 5. foʒ that upon this Statute the he reſie ought to be in a fundamentall mac- 
ter of faith; other wiſe they are not to commit any upon this Statute. As to this Caſe 
here of Alemonep, fo this clearly the High commiſsion Court, are neither to fine,no2 
pet tolimpꝛiſon. And as to his, being bound unto them in a Bond, they cannot exas 
mine him upon Datch, on Articles thereby to make him to fozfiic his bond, and chcre: 
foze he ougbe not to auſwer to them herein, and this was oue Gowens Caſe, here in 
the time of Wray chief Juſtice, and he had a Pꝛohibition granted, and it was there 
reſol bed, that in ſuch a caſe he ought not to anſwer. In this pꝛincipall caſe Brad- 
ſtone was bailed by the Court. | 
Dodderidge. Fo2 what cauſe fhould chep take ſuch a Bond co themſelves , will 
not a ſentence there ſerve their turn: - 
Coke, The Caſe in 14 H. 7. befozeremembzed , is not in the book at Taage ; 
but, but Mr. Brownelow the Pzotbonotary ofthe C. B. div ſbew this recozd to 


me, that it ought to be apparant matter of Pereſp, otherwiſe they are not to * 
8 pꝛiſon 
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pꝛiſon, upon the Statute of 2 H.4 capite 15. the Court of Requeſts do uſe to 2 U¶ 4 cap. 
take Bonos, to bind men toperfozm the Oꝛders of the Court, but here, we do not 15: 

ſo, noz in the Starre Chamber, fo; then the party ſhould ve double charged; no 

ground they have foz taking of ſuch Bonds, this is an uurcaſonable ulage. 

Coke then ſaidunto Bradſtone, being bailed till the next Term, ſap now unto you, a hre 
as Markham did unto Keſar; go unto the Biſhop of London, and ſubmit pour ſelf Court. Oe 


unto htm, and uſe pour Wife better hercafter. 


Glanvile Plaintiff, againſt Courtney 
Defendant. 


1 Nan Action of Debt upou a Bond, foz not payment of Money fo) certain ⁊eb- An Action of 
els that were ſold, a verdict, and judgement here given fo2 the Plainciffe , the Debt upon : 
Defendant pꝛeferred a Bill in the Chancery, and there obtained. an Oꝛzder fo: ſtap Bond. 
of Pꝛoceedings at Law, and fo ſome contempt iu not perfozming of the Ozder, 
Glanvil was committed to the Fleet, and brought hither by che Marden of the 
Fleet, upon a Habeas corpus. | | | 

Cole: chief luſtice. I dare [ap that this Dzder was not made by the Lo:d 
Chanccllaur , ns2 by the Mater of the Rolls, which now is, after a Judgement Termin. Paſe. 
g ven here. Termin. Paſch. 5. E. 4. B. R. Rott. 35. an Action of creſpaſſe was 5. E. 4. B. R. 
b ought agaiud Simon Moore at Canterbury, one William Naſe appeared fog Rot. 35. 4 
Moore, a recovery was had of 400.1. 13. s. 4. d. A TUzit of Exroz bꝛought here, aue oy 
and the Judgement affirmed, che Defendant afcerwards went into che Chaneery, ; 
and there complained, reſolved here, that they ought not there co meddle with this 
matter, but thep are to go to the Parliament, and to have remedp there and if they 
there find that the Judgement was obtained by fraud, they may then there avoid 

the Judgement, but not in Chancery ; and Termin. Mich. 39. & 40. Eliz. Tho- 3 
mas Throgmorton Executor of Sir Robert Throgmorton, againſt whom Sir 
Moyle Finch had a Judgement in the Court of Exchequer, upon a demiſe made 
of the annoys of Runſton &c. ptrthaſeb by Sir Moyle Finch, who in an E je- 
ctione firme, had Judgement, and the ſame affirmed, in a Tit of Erro , after« 
wards the other erhibited his Bill in Chancery, foz relief in equity, ſuppoſing this 
to be upon a Yozgage, that he had delivered the money to his ſervant. foz to pay foz 
the redemption ok his Land, and that he run away with the money, and that he ten* 
dꝛed the ſame again; to this Sir Moyle Finch pleaded his reto very, Judgement 
and affirmance of this Judgement in a TUzit of Erroz; and de manded whether 
after all this, they would there examine this matter againe, this caſe was then re» 
ferred to all che Judges of England; and J then argued the lame, the Counſell 
ſaid, that they would not there ſhake the Judgement, but would onelp byzidle the 
coprupt minde of Sir Moyle Finch; In this Caſe, it was reſolved, that if he had 
matter in Law, and alſo in equity, if he will firſt go to the matter in Law, that 
after wards he (hall not reſoze unto bis matter of equity, and this was 
clearly ſo reſolved by all the Judges; but bow this caſe here is, we pet know 
not, we will not ſuffer our Judgements to be ſhaken, in other Engliſh Courts, 
the Lord Chancellour hath now ſaid in the Chancery, that he will not med⸗ 
dle there, in matters, alter Judgements given at the Common Law; we will 
baile the party here, ill the next cerme. * appears not here unto us by the OO 
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fo: what cauſe he was committed, Whether fo2 any contempt oz otherwiſe. Te 

will alwapes pꝛotect the Law of the Land, and ſo by the Rule of the Court, Glan⸗ 
vil was bailed till the next terme, but he pꝛeſently, to pay the Anden of the Fleet, 
| fo) his Lodging and dyec. | 


Term. Trin. Nota, that afterwards, (S) Term. Trin. 13 Jac. B. R. this Caſe of Glanvile was 
= lac. B. R. moved again, who being bailed by che Court, was pꝛeſently after his delivery tas 
8 ken again, and committed to the Fleet, by the Lord Chancellour, bought then 
agaiu hither to the Barre by a Habeas Cor pus, and the return read, the ſame being. 
that Commiſſus fuit 7. May. 1615. per mandatum prænobilis viri Thom. Eleſ- 
more, dominum Cantellarium Angliæ, & hxc eſt cauſa, A day was given , for 

the mending of this return afterwards. 
Coke chiet Juſtice, TUe have all agreed, this return to be bad, and inſufficient, 
and we are led unto this by a Pꝛeſident, in the time of che Lord Keeper Bacon, 
10 El. John terminis terminantibus, which was 19 Elz being John Michells Caſe, upon a 
- dee caſe. Habe as corpus; granted in the time of Wray chief luſtice here. Upon the return, 
be as 9PM: the CClarden of the Fleet did return in this manner (S) Certifico quod commiſſus 
fuit 16. Februarii, & per Nicholaum Bacon Guſtod. magni ſigilli Angliæ, & 
hæc eſt cauſa, and upon this returne, he was diſcharged, & traditur in ballium, and 
3 ſo here, by the Judgement of the Court, the Warden of the Fleet was diſcharges 
again, per al him, and Glanvil committed to the Cuſtody of che Parſhall , and bailed, till the 
Curiam. next terme, accoꝛding to the reſolution of the Court, and this direct Pzeſident in 

point. 


Butler Plaintiff, againſt Fincher 
Defendant. 


Entred Trin. 12. Fac. B. R. 
Rott. 438. 


; Nan Action of Treſpas, and Ejectment ; upon Non culp. pleaded, the Jury 
une renee found a ſpeciall verdict, and upon the verdicr,the cale appeared to be this. The 
ejement, Deane , and Chapter of Worceſter , were incoppozated, by the name of the 

Deane and Chapter, of the Cathedrall Church of C RS T, and the 

bleſſed Qirgin Mary of Worceſter, they made a Leaſe fo; life, by che name of 
the Deane of the Cathedrall Church of CI R JS C, and of our blcſſed Lady 
the Uirgin, of Worceſter, and the Chapter thereof; babendum, from the day of the 
date, and made a Letter of Actornep to one co make Livery , ſecundum formam 
chartæ, the Atturney makes Livery the next dap after, the Jury finde the Leaſe 
foz Life, made the 25th day of; &c. and that the livery by the Attoꝛney was made, 
poſt vicſsimum quintum diem prædictum, the chief point conſiverable, and inſiſted 
upon in this caſe was, whether this Leaſe thus made, and executed, was good, 02 


note. 


Bridgeman 
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Bridgeman foꝛ the Hlaintiff who claimed under this Leaſc) that this Leaſe was 
good; In this cale; it ts firit to be conſidered, whether here be any matcriall mil 
noſmer of the Cozpozat ion, oz not; and then, whether this Livery, thus made by 
the Attozney the day after, be good, oꝛ not, As ta the miſnoſmer of the Coꝛpo ation, 11 Elz Dyer 
here is no matetiall miſnoſmer , and this is proved by 11 Fliz Dyer, fol, 278 fol 278 pla- 
where the Jvco2pozacton was by che name of the Deane and Chapter, Eccleſiæ eito. i. 
Cathedralis ſanctæ & individuæ Trinitatis Carlienſis, they made a Leale by 

the name of Decanus Eccleſiæ Cathedralis ianctæ Trinitatis in Carlific & totum 

capitulum, de Eccleſia prædicta ( individuæ) omitted , aud this there held to be a 

good Leale, tiotwichſtanding this variance, which is not in the ſubſtance of the 8s I. Pars, 
name, and this is over-ruled, Coke 10. pars, fol. 124 a b. inthe Cale of ee _ 
Regis; to be no matetiall variance, to avotdc a Leaſe, As to this matter of tht Linne Regis. 
milnolmer, and variance, being from the name of the incozpozatton , the whole 

Court over-ruled this , thit the Leaſe was good, norwiti ſtanding this voriaucc, 

being no variance in ſubſtance. As co the ſecond point, whether his be good, 

in regard that the Livery was made by the Actozney the day after, it che ſame hav bs 
been made the firſt day, then the Leaſe had been votd clearly; as appears Coke 2. 53 5 
pars. fol 5 5. in Buckler, and Harvies cafe, and Coke 5. pars. fol. 94 b. in Bar- 
wickes Caſe, and that fo: theſe two Reaſons, 1. Becauſe that an Eſtate of: Free- 
bold cannot begin, in futuro. A ſecond Realcn, if this ſhould be good, then the 
Leſſoꝛ ſhould habe a particular, and a leſſer eſtate, then he had befoze, in the Land, 
and that by his own act, and without any donoꝛz, which ſhall not be, foz the great 
inconvenience of it; but by making of this Liberp, che day after, all this incon ve⸗ 
niencp is avoided. .- | 

Bracton well ſaih, Charta eſt veſtimentum donationis, in 1 H. 5. fol. 8. 

Land was gfven to a man, and to Margery his Cite, by a deed, and to the heires of 
their cwo bodies he gott en, and makes Livery, here although che name of the Aike 
was Margaret, yet the grant is good, and the Mike, and the heires, ſhall be inberri⸗ 
table by to2ce of the taile, the reaſon, becauſe the Livery wakes the Eſtate, and net 
the Deed ; foz that Livery of ſeiſin, and che making of it, is pꝛincipally co be re- 1 H. s. ſol. S. 
garded. Mich. ; 8. & 39 Eliz. in the C. B. Rot. 620. Browne, & Tyrreys Caſe, e 
a man dyed, being ſeiſed of land, held of che Ring, having an heire. It was found g © © 
by a falſe Dffice, that he dyed without heire, the heire afterwards, tenders his 
Travers to the Office, and hanging this, he makes a Feoffment in fee ok this land; 
and a letter of Attozney to make Livery ; afterwards upon che Travers, it was ad- 
judged fo} him, and the Atcopnep then made Livery, this was adjudged in the C. B. 
to be good, and yet at the time of the feolfment, and letter of Ac:ozacy made, he had 
but a right, and fo by this Caſe, it appeares, that he cakes by the Liverp, and from 
the time, of the Livery made; here by the Livery the day after, the eſtate doth then 
begin pꝛeſently, otherwiſe it would have been, if he had made livery , the firſt dap, 
the Liverv being made operates onelp, at the ſame time, that the Eſtate, in judge- 
ment of Law hach bis commencement, and ſo by this uo Free hold, is to paſſe here 
in futuro, and this is onelp the realon, given in Buckler, and Harvies Caſe, and 
ia Barwickes caſe, that fuch a Leaſe made to begin a die datus, is void, becauſe 
that a Free:hold cannot paſſe , to begin in futuro, bur the Eſtate of Free. hold 
hrre is not to begin in futuro, but pꝛeſently, by the Livery made here, the Deed 
paſleth nothing, but all paſſech by the Livery; fox in a Leaſe fo} life, oz a F coff- 
ment, the livery caryes the Ellate, and this is pzincipally of fozce, and all which doth 
paſſe, palleth by this. As to the Dbjection, that the Attozney here bath autho2ity 
to make Livery onely; Secundam formam Chartz ; and if he makes this Live- 
ry the fitſt day, it had not been good, and it ſhall be a great inconvenience chat the 
Aetoꝛney ſhoulo have luch a liberty and election to make this Leaſe good o; void, 
meerly by his act - As to this, it is no inconvenience, betauſe this is now all one . . fol. 
as if it had been done by the Leſſo2 himſelf, he having a general Warrant, to do 13.4. 
this, 11 H. 7. fol. 13. a. A Letter ot Attozney to I. S. to make very of 3 


* 
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to J. D. 02 to J. N. if he makes livery to the one o2 to the other of them, this 1s 
good, ſo that he hath here election given unto him; be bath election to make live- 
ry when he will, and is not compellable to make it within any time certain; he 
is here to make it ſecundum formam, & effetum Chartæ, this rclatcs to Eſtates, 
and to other things requiſite, and to be directed by the Deed; and ſecundum effe- 
ctum Chartæ, this is the eſſence of the Deed, io have the Deed to be good and 
effectual ; and ik the L eſſoꝛ himſelf had made livery of the ſame next day after, 
this had been good, ſo it ſhall be alſo, being then made by his Atcoznep, upon the 


' reaſon in 9 H. 7. fol. 26. Qui per alium facit per ſeipſum facere videtur, and 


fol. 5 S, &c. 


ſo this Leaſe being good, Judgement was pꝛaped koz che Plaintiff - This Caſe 
was by the Court adjourned unto a further time fo2 argument, with directions 
given by the Court to the Plaintiffs Connſel, to mend the ſpcctal Uervice, there be- 
ing onely an Indenture found, but no Leale. | 
Afterwares, (S.) Termin. Paſch. 13 Jac. B. R. this Caſe was moved again, 
aud long argued. | 
Coke chief Juſtice. As to this Livery made by the A'tezney, Whether his 
(hall make the Leaſe good. ef this J will te better adviſed, fox it is r ot in the power 
of ihe Actozvep to m-ke this Leale good, Buckler and Harris Caſe, 2 pars, fol. 
55. Tenant fo? life, the remainder over makes a Leaſe foz pears, the Leſſeeenters, 
the Tenant fo) lite grants tenementa prædicta to C. Habendum from Michael: 
mas next enſuing, fo2 life, the Leſſee Attozns after Mich. this Gzant is void, bc- 
cauſe that a Frce-hold cannot begin in futuro, and the Gꝛant being void at the be- 
ginning, the Atcoinmcnt after Mich. ſhall not make. this good to paſs the Rever- 
ſion, lo Quod ab initio non valet. tractu temporis non convaleſcet, and ag 
there it is not in the power of the Tenant by his Attozument, after the Feaf, to 
make this Gzant good, which was void befoze; ſo here in this Caſe, it is not in 
the power of the Attozney, by bis Livery of ſeiſin made after the day, to make his 
Leaſe good, which in it ſelf was void, fo that hcreby this Leaſe is not made good, 
the time here of the making Livery of ſeiſin, is not material, the Letter of Attoz- 
ney is fo2 bim to make Lirerp, ſecundum formam Char tæ, the Leaſe beiug, Ha- 
bendum, a die datus; if he makes Livery two oz thee days after, all is one, but 


the very pinch of this Caſe ſtands upon the Fabrick of this Deed ; and this is 


30 E. 3 ſol. 31 
S. &c. 


The Lord 
Dacres his 
caſe. 


void clearly, foꝛ a Free hold granted ought to begin p2eſenciy, and not in futuro, 

30 E. 3. fol. 31. the laſt Plea, it is there put fe a Rule by Mombraie, that when 
a CUatrant was made, to make liverp of ſeilin, accozding to the fozce and effect 
ok a Deed, the which Deed, in Law, is of no fozce oz effect, ſequitur, that the 
Livery mate upon this Deed, is altogether void; as a Reverſion granted fo? like, 
from Mich. next, the Tenant attozus after Mich. this is not good; but J will 
not deliver herein, as pet, any abſolute Judgement the one wap oz the other, as 
poſi:ively to ſap, that this Leaſeis either void oz good. 

The Loꝛd Dacres bis Caſe to this purpoſe was a good Caſe, which was this, 
(S.) William Lozd Dacces, being ſeizedof Land in Fee, made a Feoffment in 
Fee unto 1 homas & Leonard Dacres his ſons, upon a condition to make a Feoſf- 
ment over to one Parſon Dacres, and to one Middleton, all the Deeds were 
ready to be delivered, the Deed of William and of his Fcoſfees, unto Parſon 
Dacres ind Middleton, but it ſo happened, that befoze William had delibered his 
Deed cf Feoffment, unto Thomas and Leonard, that they had delivered their 
Deed unto Parſon Dacres and Middleton, with a Letter of Attoznep to one to 
make livery; akterwards William delivers his Deed, livery was then made by 


vertue ok che Letter of Accoznep. Jt was adjudged in this caſe, that this livery 


was void, be cauſe that at the time of their Feoffment, they had nothing in them 


co paſs; fo2 if a man makes a Froffment in Fee, and a Leiter of Acrozney 
Kine ar Livery, bekoze he himſelf bath an Eftate to pals, adjudged by all 


the Judges, ſuch a Livery made, tobe clearlp void. 
| Dodderidge 


— JA/©__Il._- 
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Dodderidge Juſtice. It ſhall not be in the will and power of an A'tomep, to 
make this Leaſe good oz void; if che very Fabzick of the Deed be voir, the Ar. 
topney cannot make this good: It is therefoze to be examinev, if ſuch a Leaſe 
ade fo? life, to begin at a day to come, be a good Leale oz not; if the Leſlo) him · 
ſelf makes Livery afterwards, this ſhall be good from the time of the Livery - A 
Diſſcilee map make a Feoffment, but when he makes a Letter ok Attozrey to one 
co make Livery, where he himſelf hath no Eſtate, this is not good, foz he hath nets 
ther jus in re, no2 ad rem: If a Leaſe be made, and ſealed inthe Fozenoon, à die 
datus, the ſame day is exciuſive ; and if a Leale fo years be made, 4 die datus, he 
ought to pꝛove his Entry the day after the Leaſe made; if a Leaſe be made, 1 Maii, 
a die datus, this is to begin 2 Maii, if this be delivered 1 Maii in the Foze-noon, 
02 in the Afcer-noon, it is not good, fo Quod ab initionon valet, tractu tempo- 


ris non convalefcet. | | 
Coke. Finis unius diei, eſt principium alterius, & eo inſtante, that the one 


day ends eo inſtante, the other begins, why therefoze ſhall it not be intended co 


make this Leaſe and Livery good; that he made the Livery in the very ſame in 
Nance of time, as the firſt day did end, koz the one day ends and che other begins 
all at one inſtane, and ſo to be made good by ſuch a favozable conftruceion, ut res 
magis valeat, quam pereat , aud this eſpecially, when no time of the Livery made 
is found fa certain, and if it were made in this manner, it ſhall be good, it appears 
in Shelleys caſe, 1 pars, fol, 106. where the Feolfees enter befoze the birth of the 
Iſſue, and where afccr. | 

Dodderidge. It a Leaſe fo life be made, and dated 1 Mali, a die datus, and 
this delivered 2 Maii, with a Letter of Attozuep co make Livery, who makes 
this the laid ſecond day, this is good, fox the Deed is one thing and the Deliver p 
another, & à die datus, this which is in the Deed datus, is the time of che Delt- 


derp, wherefoze ſhall not this be ſo intended. - 
Coke agreed with him herein, ik it had been ſo, but it is here found that be ves 


livercd this the firſt day, but if he had delivered this Deed which purpozts che Leaſe; 


the ſccond dap when the Livery was made, this had been good; but why ſhall not 
this be ſo intended by a reaſonable intendment, ut res magis valeat &c. that the 
Livery was made bp the Attoznep, the laſt infant of the firſt dap. | 
Haughton Juſtice. This ſhall not be ſo intended, the Jury not to be charged with 
an incertainty, all ſhall be one to them, if the Livery was made in the fozenson⸗ 
afternoon, 02 in the laſt inſtant of the ficſt day, they do finde this Dee the ſame 
dap. 
555 This is meerly a matter in fait, and therefoze not to be taken by 
ſuch an Intendment, to be done at ſuch oz at ſuch a time. 
Coke. Ik any thing will avail to make this Leaſe good, it muſt be this oz no« 
thing : It is well ſaid, Ad quæſtionem facti non reſpondent jpris prudentes, ad 
uæſtionem ju is, non reſpondent juratores. a. 
Dodderidge. Here the incertaintp is mecrlp in à matter in fair, Mhether the 
Liverp was made in the fozenoon, afceraoon, o; (ii the laſt inſtant of the firſf day, 
and therefore this is not co be taken by us by Jucendmenc one wap oz o- 
ther. . | | 5 
. The Statute of 15 Eliz. cap. 10, is made in ſuch a manner (other 
then Leaſes fo2 21 pears, 02 thzee lides) from the time that any ſuch Leaſe 02 
Gant ſhall be made, ſo they were deceived in this in Parliament, che dap there ex: 
cluded; we will here make this Leaſe good, ff by any means we can. 
Dodderidge. As to the Statutes remembzed, pou are to refer this clauſe unto 
that to which it ought to be referred, and lo by this to make all well coffand toge- 
ther, and this is to refer the ſame unto Leaſes fo2 years, not fo life.  _ _ _ 
Coke. Wheu we have done all we can fo; pon, in maintenance of this Leaſe 
by Jutendment, pet this will mall remain a very doubtful caſe (but we do all — 
8 ” 


Coke 1 pars, 
fol. 106, 


7” 


Statute f 
13 Eliz. cap. 
10. Leaſes. 
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agree in this cleariy) thut when the Fabꝛick of the Deed is void in it ſelf, the Let⸗ 
terof Actozney, to make Livery upon this, is allo void, and that it is not in the 
power of the Attomey, by any act of his, to make this Leale good, as is pzovcd 

by the Cale of 30 E. 3. fol. 3 1. befoge remembzed. 

Dodderidge It a Leaſe toz life be made, Habendum a die datus, with a Let- 
ter of Actozncp to make Liverp, ſecundum formam Chartæ. thts is to be the next 
dap, fo2 this is as much as if he had (ato expꝛeſly, that he ſhould make Livery by 
fozce of this Lecterof Attoznep the next day, fo) this is forma Chartæ, and then 
the Livery is to be made, becauſe the firſt day here is ercluſive : But no:with-. 
ſtanding this, chat the Court put all theſe caſes, and all theſe ways uſed, and con« 
ructions made, to make this Lealc good, if by any way it might to have been ; 
pet they (aid, that whcn they have done all they could do in this, pet this would re⸗ 
main to be a doubi ful caſe; but the whole Court did ſtrongly incline, that this Leaſe 
here now in queſtion is not good, pet foz further advice and argument, the Court 
adjourned this Cale to a further time. a | 

Termin Trin. Afterwards (S.) Termin. Trin. 13 Jac. B. R. this Cale was moved again, 
13 Jac. B. R. and x ſued, the Court clear of opinion that this Leaſe is not good, and there is nu 
. thin; in the Uerdict found to belp it. i 
Coke. If a Leale to2 life be made 1 Maii, to begin 3 Mali, and Livery then 
made by one by a Leiter of Actozney, this is not good, becauſe a Free- hold is nog 
tocxpect the beginning afterwards; and this ts clear here, the Leaſe being made 

for life, 4 die datus, is not good, ö | 

Dodderidge. The date of the Leaſe is one thing, and the delivery of it another 


. Ik the Leaſe be bad in it ſelf, it is not chen in the power of the Accoznep 

by bis Livery, to make this good ; if this Leale was delivered after the firſt dap, 

then tlearſp ch: G ant ie good, the whole Court agreed in this, but he rem the Uer⸗ 

dict is defective, he Jury having not found the certain time when the Leaſe was de- 

livercd, au? thet foze vy the Rule of the Cour, Quia juratores ſe male geſſ runt 

in veredicto ſuodando, therefoze a venire facias de novo to be awarded; but as 

this Caſe appear d to the Couit, upon this ſpecial Uerdict thus found, che Court 

was clear of opinion, that the Leaſe was not good iu it ſelf, noz could be made good 

by any Livery made by the Attoznep, and that the crrrainty of all things might aps 

Avenire facies pear, and be better found upon anew Trpal ; a venire fac ias de novo was thert 
2 foze graated by the Court, loꝭ a nem Trpal to be had in chis Cauſe. 


Waack Plaintiff, againſt Clark 


Defendant, 


Entred Trin. 1 1. Jac. B. R. 


Rott. 1 100. 


n an Action upon the Caſe foz a Troveraud Converſion, the Plaintiff counts 


ade why 
_ that 9 Februarii, 6 Jac. he was poſſeſſed of a Bag of Money, and that 1 2 Fe- 


bruarii, tn the ſame pear, he lolt the lame ; that che lat vap of che ſame Februar : 
is 
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this came to the hands of the Defendanc, and that he the ſame laſt day of February, 
did con vert this to his own ule, fo) which Converſion, the Action was brought ; 
upon Non culp. pleaded, the Jurp found a ſpecial verdict, they finde that one 
Rich. Adams, did recover againſt one Lewis, in the Tounty Court, 40 L 138. 4d. 
koꝛ damages; upon this, a Capias ad ſarisfaciendum iſſued out againſt Lewis, and 
a Return made of Non elt inventus, by Clark the Defendane, Ser jeant of the 


Pate; upon which, a CThit of fieri facias iſſued out agaiuſt Watkins, one of his 
Jledges, to be executed upon gzis Goods, and upon this thzee Buts of Sack taken 


in Execution: Iſaack the Plaintiff being there pꝛeſent, and to Cap the ſale of theſe 
th2ee Buts of Sack fo taken, by vertue of this zit, the ſaid Purſe,aud 22 1. in lt, 
then and chere did pawn, and lea ve in depoſito in the hands ot Clark, to the intent 
and purpoſe that he ſhould keep the ſame, uſque 13 Martii, next enſuing, being the 
Court dap, and this onely as a pledge fo the re-deliverp of the ſaid thxce Buts of 
Sackunto Clark, upon his requeſt, if Watkins in the interim did not obtain from 
Adams ta ſpare the levying of this Execution; the Jury finde no requeſt made, 
no2 that Watkins had pꝛocured the ſparing of the Execution, but they finde the re- 
queſt made by the Plaintiff of the Defendant, to deliver the Purle wich che mo⸗ 
ney in it, and his refuſal ſo to do; and ſo do conclude, that if upon tbe whole-mac- 
ter the Court ſhall judge this to be a Converſion, then they do finde the Defendant 
culp. but if they ſhall ad judge this to be no Converſion, then they finde the Defen- 
dant Non culp. | „% 


Haughton juſtice. In this Caſe Judgement ought to be given fo2 the Deken- 


dant, there being no cauſe here foz the Plaintiff to have this money, there is no con- 
verlion here, no} is there any Trober in che Caſe ; the matter upon which this 
Action is grounded, is not the Trover, but the Converſion to his uſe, this is the 
Treſpaſs; as this Cale here is, if there had been a converſion, the Action would 


have held, though no Treber; here he came to theſe Goods by Bailment, by 8 E. 8E 4.fol. 3. 


4. fol. 3. ina Detinue of Charters, the Bailment is traverſable ; and ſo is 27 H. 
8. fol. 13. & 12 E. 4. fol. 11. and manp times in Detinue o} Trover the Bail- 
ment comes not in queſtion, no; is material, if ehe Converſion be Actionable: As 
to the Aerdict here, che Jury linde nothing of the Trover, becauſe he came unto 
the Goods by Bailment, and therefoze Non culp. as to this; but though the Action 
is here bzoughe fo a Trover and Converſion, and no Trover in the Caſe, kecauſe 
he had the goods by Bailment, pet if there be a Con verſion, the Court ſhall judge 
upon this: Ik a Detinue be bzought fo a Pledge, it is a good plea to lap. that 
theſe goods were pledged fo2 a ſum not paid, and this is warranted by 21 E. 4. 
fol. 19. & 80. Ik goods are pledged fo2 a Debt, in an Action of Debt bzoughe, 
it is a good plea, to lap that hehath a Pledge fox it: Mere in this Cale, the Pledge 
is to be delivered upon the re-velivery of the three Buts of Mine, upon requeſt, the 
Buts of Tine were not delivered; in the fieri facias, he voth not (ay that they 
were pledged in the ſame cauſe, pet this is good, and it ſhall be intended to be ſo; 
the fiori facias here was lawfully executed, he did take and ſeize them lawfullp, ic 
is not found that he left chem in his poſſeſsion. 1. To Seize. 2.To Sell: Thele 
are the two parts of the fieri facias ; the Money here was delivered to be kept till 
the next Court ſhould be, as a Pledge foz the thzee Buts, Super requiſitionem; 
of Clark the Ser jeant, Whether of necelsicy he ought to make bis requeſt, co 
enable him to hold the Pledge, that be ought not; he pawns the Poney fo} delive- 
rp of the goods ſuch a day, Super requiſitionem, he bath not lot his goods by 
this, here the Serjeant had ſeized theſe goods, notwithſtanding he hath by this us 
pꝛoperty, as owner of them, pet he hath a pꝛoperty fo far as to dave them to be de- 
livered, and ſo to be ſold accozding to the fieri facias, and this power which be bath 
to ſell, is a good cauſe to havethem delivered unto him; this Plevge here was, 
pro deliberatione, they are not delivered, therefoze now the intereſtin the Pledge, 


whichthe other had, is not determined, or by him made, * 


27 H. 8. fol. 


13. . 
12 E. 4. f. 11. 


5 


21 E. 4A. fol. 
19 K 80, 


7 . 
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be bath an Jntereſft in the fierifacias to have chem delivered unto him, (o chat the 

requeſt here is not material, as to determine the Intereſt in the Pledge, but he 

ought and may well keep the ſame, tillthe delivery of the thzee Buts, that ſo exe 

cution map be made. As co the ſecond point, here is no ſufficient cauſe 02 ground 

fox an Action of Trover by the Plainciff, it is onely found, that he didrequeſt him 

to deliver this Money, and that herefuſed to do it, and ſo much is in every Action 

of Detinue, contradixit, & adhuc contradicit, this is the point of the Action of 

detiaue, but this is not converſion ; he map require him to make delivery thereof 

in one place, and the goods map be in another place, ſhall this Denicr here be a 

Converſion, it ſhall not, but of ueceſsity there ought to be ſome uler of it, to make 

a Convelſion; if he keeps this in his Cheſt, this is no Converſion, the Dener 

here, is but the not doing of an act, and this ſhall make no Converſion ; and if the 

Denier here of it ſelf be no Converſion, here is then no pꝛeſumption fo; us, to au- 

jadge that be bath converted the ſame ; and fo) this mp opinion, J rely upon that 

Coke 10 pars, which is taid, Coke 10 pars, fol. 56, 57. inthe Chancelloz of Oxfords Cale, that 

fol. 56.57. this Denier is a good evidence to a Jury, prima facie, to pꝛobe the Converſion, 

5 and therefoze it (hall ve pzeſumed that he hath converted this to his own uſe ; but 

upon the ſpecial Aerdict, no matter is found, upon which the Court may adjudge 

any Converſion to be, and upon the reaſon there given, and to this purpoſe was 

Sir Edward Dir Edward Willipools Caſe; here this Denier is no Converſion, but onely E. 

Willipoels vidence to a Jury, ſo that the Plaintiff here hath no cauſe to have the money to 

Caſe. him delivered, becauſe the thzee Buts were not deliverev, foz which the Pont y 

was left; and depoſited by the laintiff as a Pledge - Andlecondly, becaule this 

Denier onely, without any other matter found, is not of it ſelf a Conver- 

ſion, and ſo upon the whole mat iar, Judgement ought to be given koz the De- 

Dodderidge Juſtice. In this Caſe, theſe things axe conſiderable. 

1. Mhat Action this Plaintiff here Wall have, and whether this verdict will 

maintain his Action; whether he is here to have an Action oł Detinue, oz an Action 

upon the Caſe. | 

2. If an Action upon the Cale, then whether an Zccion upon the Cale fo2 a Tro. 

ver andConverſlon. | ! 

3. And if fo, chen whether hexe be any Converſion found, o; not: Foz the 

firſt,: be may have an Action upon che Cale, as this Cale here is, but not an Action 

upon the Cale foza Trover aud Converſion, but a ſpecial Action on the Caſe, upon 

his Cafe ; but if he might have an Action upon the Cale, foz a Trover and Con- 

verſion, theu J would hold that bert is a good aud ſufficient Converſion found, 

aud rherefoze it is good adviſe fox all Councellozs to ſhewunto their Clyents their 

pdper Actions, which they ate to habe ſut able to their cauſe of complaint; and as 

the lame Wall require: As to the Action ol Detinue, the nature of this is to be 

confvered. This Action implies pzoperty in the Plaintiff, and no other can habe this 

6 H. 7. ſol. 9, Action, and this appears by 6 H. 7. fol. 9. and F. N. B. fol. 138. 2. The thing 

detained ought to de certain, as appears bp F. N. B. fol. 138. in a Detinue foz 

monep delivered, if it be out of a Bag, the Action lyeth not, becauſe that no cer · 

tain pꝛoperty can then be known, and che ground of this Ultt, is to recover the 

 thingicſelf, in hoc individuo, if it may be had, and it not, chen damages foz the 

17 E. 3. f. 45, ſame, as appears by 17 F. 3. fol. 45. 18 E. 4. fol. 23. 1 R. 3. fol. 4. 1 E. 3. 


85 fol. 5. the Jurpts to finde the value of every thing detained, if the thing it ſelf 
3 H.6.fo1.4. kannot be has ag bin, then the value thereof is to be found; and ſo is 3 H. 6. fol. 4. 
bs. 11 H. 7. fol. 5. 21 H. y. fol. 77. b. in Kellaway, the ground ok this Action is the 


Detinue, maincainable againſt Executozs; if goods are delivered to Dusband 
and TIife, no Action of Detinue lieth againſt ihem both fo? thele, but againſt the 
Hus band alone, by 38 E. 3. fol, 1. and the reaſon of this is, becauſe the Mife can- 
Detinue where, upon Bailment, oz 

| by 


8 E,3.fol.1- 
now detain, and the ground of che Actionis the 


— — . 
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vy caſual means, che lame comes 10 their hands, and che ſame is detained, but 
their Denper makes no Convection ta detinue, in the Mit it is laid, and dul de- 
tinet; this is no converſton, but with Citcumſtance it map be a Converſion, fo 


long as the p2ivicy ok the Bailment remains, no Action upon the Caſe can be 
brought, as appears by 43 E. 3. fol 30. a. in paint in an Action of Creſpaſls, 43 E. 3. 30.2 


the Defendant pleads to che Attion, and laith, chat the Plaintiff delivered ihe goods 
to him; there it is ſaid, that ſo long as the Pꝛzivity of the Bailment remains, no 


Action of Treſpaſs lycth, and ſo is 2 E. 4. fol.. but where ihe ſame is determined 2 E. 4. cot <. 


by the coptious act of che Defendant, there this (þall make a Converſion, and an 


Action upon the Caſe well lyeth, 12 E 4. fol. 8. If a man delivers to another, a 12 E. 4 fol. 8. 


Dozſetorive to York, if he rides on him to Carliſle, an Action well Ipcth, che 
reaſon is, becauſe tbat be by his wzongful act hathnow deſtropyed che pꝛi vity of the 


firſt Bailment, by doing contrary unto it; with this agrees, 2 H. 7.f.11.18 E, 4. 2 H. J. f. 11. 
fol. 23. 21 E. 4. fol. 76. b. 12 E. 4. fol. 13. a. the Lo:d Verſeys caſe. 28 H. S. Dyer . 


fol. 22. 5 H. 7. fol. 16. 27 H. 8. fol. 25. 21 E. 4. fol. 19. a. & So. b. In detinue 
of a Box ſealed up with TMitings, bꝛought by an Abbot and Counts, that the De- 
fendant did finde the Box ol Wizitiugs ; the Dekendant ſaith, that che Pꝛedeceſſoz 
of the Abbot did deliver the box and CT zitings co him in pledge fo2 1008. the which 
One hundꝛed ſhillings came to the ule of the Pouſe, and that if he would pay the 
100 8. he was ready to deliver the Box, aud this adjudged to be a good Plea, but 
the doubt was, this being in an Action of detinue,and declares in a Trover, The: 
ther this Plea be good, without a Travers taken to the Trover, which was the 


matter alledged in the Tit of detinue, 33 H. 6. fol. 26, 27. It a man delivers 33 H. s. fol. 26 
Uutings in a Box to I. S. and he doth loſe them, an Action upon the Caſe lpeih, if 27 


be abuſe chem, and ſo it ſhall be if che pzivity of the Bailment be determined, an 


Accion upon the Caſe lpeth, 29 Lib. Adliſar.placito 28. goods ate pledged to one fo; 29 Lib. acc, 
the loan ol money, an? after they are ſtollen, he refuſeih to deliver them, E. N. B. R. placito 28. 
fol. 86. S. in Treſpaſs : Ik one bozrows monep, and delivers a pledge fo it, if F. N. B. R. fol. 
he after offer the monep, and requires his pledge, and he refuſeth co deliver the **-© 
ſame, an Action of Treſpals upon the Cale Iyeth, in the Old Book of Entries; Old Book of 


8 
ion upon 
the caſe, & c. 


Action upon the Caſe in Gage, fol. 8. and in Treſpaſs, fol. 667. Treſpaſs foz a 
Pledge Two Pꝛeſidents fo; this, ſo that he map bave an Action upon the Caſe; 
then it is to be conſidered, whether this Action here be an Action upon the Caſe, oz 
not, that it is not, but he ought to have a ſpecial Action upon his Cale, as appear- 


eth by 4 E. 6. Brook Action upon the Caſe. placito 113. in an Action upon the 4E 6. c. 


Caſe, the Plaintiff lays, Quod cum poſſeſſionatus fuit, of ſuch goods, as if his 
pꝛoper goods, & illa perdidit, and that the Defendant, Invenit, & in uſum ſuum 
proprium convertit; the Defendant pleads, that the Plaintiff did gage them to 
bim fo2 10 l. Per quod ipſe illa detinet pro dictis 10 l. prout ei bene licutit abſ⸗ 
ue hoc quod illa convertebat in ulum ſuum proprium ptout, there it is queſtion- 


ed, Mhether he ought to tra vers the Trover, but the bar there held good, no Tro- 


ver and Converſion to be where he comes to the Goods, by delivery of the party 


himſelt, the reaſon of this is, becauſe he hath the poſſeſſion by a lawful delivery of 
the party himſelf, and cherefozeno Trovcr and Converſion lieth ; the Bailment 
and Trover is traverſable, upon a ſpecial pleato traversthe Trover, upon a ſpeci- 
al matter in decinue, as where the Goods were delivered in pledge, as appears by 
12 E. 4. fol. 12. 27 H. 8. fol. 13. 21 E. 4. fol. 19, & 80. 31 E. 3. Fitz. tit. Bar, 

placito 258. 46 E. 3. fol. 30. 22 E. 4. fol. 6. 5 H. 7. fol. 1. 21 H. 7. fol. 13. fo 
that here an Action upon the Caſe he ought to have, but this is to be a ſpecial Acti⸗ 
on upon the Caſe, and that accozding to his ſpectal matter, but not upon Trover 


and Converſion. : „ 3 
As to the power of the Ser jeant, this is not at all material what power he hath, 


but the matter here conſiderable is, if the monep be to be delivered back again, it 
there be no ay of the Executidn pzocured, 0} requeſt to have the money, the Str- 
jeant may then do his Ex>ntion upon the Buts of Back; the Batlment of the 


Pp 2 moner 


Rr 


— 
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moncy here was conditional, the money was delivered until ſuch a day in cert ain 
As to the Converſion, whether here be any oz not, is the queſtion: J agree, that 
a Denper to deliver, doth not in every caſe make a Converſion, as in deunue there 
is a Denyer, Et adhuc detinet; but when an Action is framed by one upon his 
Cale (as here it is) a Denyer will make a Converſion : IJ do much reverence the 
Hill. 37 Eliz. Judgements of our Pꝛedeceſſozs, Hill 37 Eliz. B. R. Rot. 460. between Jobn 
i e Aſton and William Saker, the Executoꝛs of John Pepper, who was poſſefled of 
; certain Goods & c. whch came to the hands of one Richard Newman, Sakar 
dyed, Æſton ſurvived, and bzought his Action; Defendant pleaded Non culp, 
fo2 part, and found Non culp. and fo2 the other part, that they came to his 
bands by Trover, and that the Defendant knowing them to be the Goods of 
the Teſtatoz, being requeſted, did refule to deliver them; Judgement there gien 
foꝛ the Plaintiſf. This was the pomt in Law, being in an Action upon the Caſe 
fo2 a Trover and Converſion, the Juty did finde the rifuſal, and adjudged koz the 
Mlaintiff that this was a Converſion, and upon this Judgement J ground mp 
Opirion: Ju ſome Caſes a Denyer ſhall not be ſaid to be a Converſion, as in de- 
tinue no Couverſion; the Action is bzoughe fo the Detainer, but ik he doth lay 
a Trovcr and Couverſion to his charge, a Denper there will make a Converſten, 
but diſt inguendum eſt; J reſt and rely upon the Caſe in che Chancelloz of Ox- 
3 bt = fords C le, Coke 10 pars, fol. 56,57. where it is (aid, that this Denper is good 
es evidince to a Jurp, to ſatieſie their Conſciences that this ts a Converſion ; this 
ſhall be good Evidence to a Jury, prima tacie, that he hath conveited the ſame 
until ſome other particular matter appears, by which this is no Converſion : J 
agree Thimblechorps Cale of the Beam of Timber lping on the ground, being re⸗ 
que ſted to deliver this, and rekuled, but did not remove che lame from off the Land, 
oneip he denyed to deliver it, this is no Couverſion, fo? it lap there fill, as befoze, 
after the denyal to deliver it; and ſo it ſhall be of a Sow of Lead, he which hath 
right to have it, demands it, the other denies to deliver it, ff ie be found, that it 
lies there ſtill, after the denyer, this hall be no Converlion; but where it is alto- 
gether uncertain, and cannnot appear that he hath made any Converſion, but only a 
Denper, there this is gocd Evidence oa Fury, and direction co rhe Court (if other 
matter do not appear to the contrary) that this ſhall be a Converſion; fo2 ſhall we ſap 
that this is good ts a Jury, and afterwards to adjudge contrary to this our ſelves ; 
this not co be fo done, eſpecially when it i as this cale here is: The Converſton here 
is a matter which lyeth in ſecret, and fo what intent will he deny to make delivery 
of this, if it be not to make a pꝛibate vie of this to himſelf: Alſo here this is in 
the Cale of money, and you can never pꝛove any erpzeſs Converſion of this, fox 
that one mans money is not to be known from anothers, and where the nature ok a 
. thing in demand, makes a man to fail of his pꝛocf, there the Law will ſupply this; 
Corone placito, to this purpole is 3 E. 3. Fitz. Coron. placito 323. In an appeal of Robbery, as 
323. gainſt one who took from him certain ſacks of Cozn, and pꝛaped to have reſtitution 
of his Con, | 
Inchden there demanden, if the Cozn was till in the ſacks, oz not, foz if out 
of the ſacks, it would be very hard co make reſtitution, and there he reſtoꝛed acceꝛd⸗ 
E. 5. Brook ing to the value of che Corn; aud with this agrees, 7 E. 6. Brook tit. Reſticu: 
tit. Reſtirut. tion, placito 22 this was ſo at the Common Law, and not upon the Statute of 
pos „ 21H.8.cap. 11. which gives Wits of Reſtitution to the party robbed; and it 
| 21 H.8. cap. wis before here agreed in this Court, that a man ſhall have reſtitution, notwith- 
11. &c. ſtanding the pꝛope rty is not known, but he ſhall have like in value, and where there 
is a defect of poof, the Law ſhall lupply this; and ſo it ſhall be here in this Cale, 
the Law (hall laythat hehath made uſe of this monep, ko; that he hath here denyed 
to deliver it; and ſo where the defect of pꝛoof ariſethout of che nature of the thing 
ie ſelf, there the Law ſhall ſupply this defect, by 27 H. 8. no detinue (hall lie ko; 
money ; the Plaintiff here hath miſtaken his Action, and thereloze in this Cale 
Judgement ought to be given fo2 the Defendant. 8 
I 
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Croke Juſtice. Judgement ought to be given in this Caſe foz the Defendanr, 
in regard that the Plaintiff here hath no caule of Action ; this money here, which 
was thus bailed, oz pledged, ought not to be delivered until the thꝛte Buts of Sack 
are delivered; again, this here which is poſterius, is to be made prius, the Buts 
of Mine to be delibered to the Ser jeant befoze, and he then is to deliver the mo- 
ney, and this is laſt to be done; and this is ns moge, but that the Serjeant is to 
have a diſcharge of the Debt and Executton, oz a Delivery to him of the thꝛee 
Buts, to do Execution upon, and all this to be done befoze he is to deliver the mo⸗ 
ney that was pledged, other wiſe it ſhould be very pꝛe judicial to him; this monep 
thus delivered, is pignus to the Serjeant foꝛ his ſecurity, and this he ought to keep 
until he be ſatisſied of the Debt, oz deliverp of the three Buts, and this is mor- 
tuum vaduum to him which doth pawn this, if he perkoꝛm not what is by him un⸗ 
dertaken, the Pledge then is dead, as to him; here an Action upon the Caſe foz a 
Trover and Converſton, is bzought by the Plaintiff, fo2 the not veliverp of this 
Pledge, the Debt not being diſcharged, and this ought to be firſt done, and the 
Sejeant here ought not to make any demand to have Deli very made unto him of 
thꝛee Bucs of Sack; a bare denyal ſhall not make a Converſion, neither (all 
there be any Converſtonſo long as the pꝛivity of che Bailment remains; but de ; 
ſtroy this and then otherwiſe it ſhall be; the Baplee here is as a poſſeſſoz bonæ fi- 
dæi, to make a Converſion, there ought to be a pertinacy, and alſo a contumacp in 
the maner of the Denper, (S.) contradixit, & adhuc contradicit, we are to ſee 
and to examine when the wzong begins to the party, the wꝛong begins by the Oc» 
nyer; by this Deuper, he is poſſefſor malæ fidæi, by this Denper the p2ivity of 
Vailment is altogether deſtroped, if they are bona peritura, as ſower Mine, 
Con muſtp, this Denper keeps the party from his Poſſeſſion, and this is a 
wong. ä 

Littleton in his Chapter of Rents, ſaith, That a Denyer ſhall make a Diſlei⸗ 
ſin, if it be ſo in real things a fortiori, it ſhall be ſo in perſonals; one ſhall never 
have an Action of Treſpaſs, vi & armis, where the party comes lawfullp to the 
poll. ſsion, but an Action of Treſpaſs upon his Caſe he may have: Pere in this 
Tale, the condition annexed unto the Pledge is not perfozmed ; and until perkozm⸗ 
ance of which, the lame is not co be delivercd, and ſo the Plaintiff hath no cauſe 
of Action, Judgement is therefoze to be given againſt him. | 

Coke chief Juſtice, In this caſe, the Judgement ought to be, quod querens 
Nil capiat per billam. Divers things in this cale are confiderable, here is an Acti⸗ 
on upon the Caſe bzought upon a Trover, and converſion; the Jury finde, that 
theſe goods came to his hands by baillement; this action upon the Caſe is a ma- 
giſtrall Action, he ought to compzehend his caſe, in the action upon the caſe, 
he comes to thele goods, by the pꝛivity of bailement; the ſecond point conſiderable, 
is what he is to recover, in the Action upon the Caſe , whether any thing in ſpeci- 
all, oꝛ the whole value, and in this, the third thing, whether the pzoperty be chan- 
ged, by the Judgement, and execution, che pꝛopertie is changed; the fourth thing 
conſiderable is this, a man findes mpigoods; if he remove the poſſeſſion, whether he 
ſhall then be charceable, o2 not; the fifch and laſt matter is touching the converſion, 
and whether here be any Converſion in this Cale, oz not. As fo the firſt matter, 
the Plaintiff here declares upon a Tro ver, the Jury finde that he came to the goods 
by Bzilment, here if he pleaded Non culp. he ſhould be charged ; if there be two 
Joynt-tenants of goods, they loſe them, they ſhall both joyn in the Action, but if 
one do Bail the goods, he onely ſhall have an Action upon the Caſe, and this is 
warranted bp 43 E. 3. fol 21. 4 E. 2. Fitz. tit. Attaint, placito 67. & Fitz. 4 E. 3. fol. ar. 
N. B. R. fol. 118. H, and the difference will be between an Action grounded up. . 
on a Bailment, and where upon a Trover ; Bailment makes a pꝛivity, if one hath 
goods, as a Bailee, where he hath onely a poſſeſſion and no pꝛoperty, pet he fhall 


have an Action fo2 them: In pleading, when this is made material, the bailmente 
may 
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map be traverſable : But in a Trover and Converſion, not to Travers the Bail» 

ment, but the Converſion, this being che point of the Action, Whether guilty oz 

not; the Judge is not to look unto the Bailmenc, if pou can lay and well prove a 

Converſion, which is the chtef point of che Action; here you may have an Action 

upon the Caſe foz a Trover oziginally, and not detinue upon ſpecial pleading, this 

may be made material, but not upon a Not ⸗guilty pleaded. 2. TUhat thing 

is to be recovered in an Action upon the Caſe, the value of che thing is co ve re. 

covered, but not damages fo2 the detaining; if he be barred in Detinue, he ſhall be 

es E. .f. 13. yarred in an Action upon the Caſe, as appeareth by 12 E. 4. fol. 13. & 2 R. Jo 

” fol. 14, 15. Brook tit. Action upon the Caſe, placiro 1 10. Action ſur le Caſe, 

quod aſſumpſit ſoluere 101. to the Plaintiff, fo2 5 s. ei ſolur, the Defendant ſaith, 

that tbe Plaintiff befoze bzought an Action of Debt faz che ſame (um, in which the 

Defeudant did wage his Law, by which the Plainaff was barred ; this held a 

good Plea, by Bryan chief Juſtice, ſo that a Recovery, in what Action pou will, 

ſhall be a bar inthe other; he which hach pzoperty ſhall recover damages, foz that 

pretium ſuccedit, in loco rei, as Bratton : In Debt upon a pꝛomiſe, he ſhall re: 

coder all the Debt; when a man doth finde goods, it hath been ſaid, and ſo com- 

monly held, chat if he doth diſ-poſſels himſelf of them, by this he ſhall be diſchar⸗ 

12 E. 4. f. 13. ged, but this is not ſo, as appears by 12 E. 4. fol. 13. foꝛ he which findes goods, 

is bound to auſwer him fo2 them who bath the pꝛoperty; and if he deliver them o- 

ver to any one, ualels it be unto the right owner, he ſhall be charged foz them, 

foz at the firſt it is in his election, whether he will cake them oz not into his cuſtody, 

but when he hath them, one onelp bath then right unto chem, and therefoꝛe he oughr 

to keep them ſafelp ; if a man cherefoze which findes goods, if he be wiſe, he will 

chen learch out the right owner of chem, and ſo deliver them unto him; ik the 

owner comes unto him, and demands them, and he anſwers him, that it is nor 

known unto him whether he be che true Owner of the goods, 02 not, and faz this 

cauſe herefuſeth to deliver them; this refuſal is no converſion, if he do keep them 

2K. 3. fol. 15. ko; him, 2 R. 3. fol. 15. a good caſe to this purpoſe, there may be a Trover and 

> no Converſion, if he keep and lay up the Goods, by him found, foz the Dwn- 

er: It is the Law of Charity, to l ap up the Goods which do thus come co his 

bands by Trover, and no Treſpaſs ſhall lie foz this z but where one takes goods, 

where there is no ſuch danger of being loff, oz findes chem befoze they are loſt, 

otherwiſe it (hall be; and in ſuch a Cale, everp noc-delivery of them is arefuſal in 

Law, aud the Jſſue co be upon the recuſavit; he which findes goods, by bis de⸗ 

nyal co deliver them, by this fo; him to be a Treſpaſſo2, J utcerly deny, fo when 

poſleſsio eft vacuanon felans ſhall not make a man to be a Treſpaſſoꝛ, no Trel- 

Coke 8 pars, Pals foz this, vi & armis: In the 6 Carpenters, 8 pars, fol. 146. ruled there by 

fol. 146. b. bc. all, that non feſans, ſhall not make the party which hath authozitp oz licenſe by the 

Law, to be a Treſpaſſo2 ; if one doth bail goods co another to keep, and ta deliver 

chem upon requeſt, ik it be found that he required che delivery of them, and he co 

do this refuſed, no treſpaſs, vi & armis, lyech fo2 this, becauſe it is but a non fe- 

ſans ; and if a Diſtreſs be taken, and a tender of amends made, aud this refuſed, no 

Treſpaſs,yi &armis,liech fox this, becauſe this is only a non feſans, which ſhall ne- 

ver make a man to be a Treſpaſſoz:Jf a man findes goods, an Action upon the Caſe 

liech, kon bis ill and negligent keeping of chem, but no Trover and Converſion, 

becaule this but a non feſans ; and ſo inthe 6 Carpenters Caſe, he ſhall not be pu- 

niſhed fn Treſpaſs, fox not paying fo; his Mine, being but non feſans; but if a 

Difreſs taken be abuſed, he (hall be then puniſhed in Treſpaſs, and ſo the diffe. 

rence is, that miſ-ſeſans, but not non feſans, ſhail make one a Treſpaſſo? ; and 

12 E. 4 fol. 8, ſo ig 12 E. 4. fol. $,9. & 13. If one have goods by Trover, in ſome caſe he may 

9. & 13. veliver them to one who is not true owner of them; if J bail goods to one, and he 
balls them to another, I cannot have an Action againſt che ſecond Batlee, this is 

a Trover in Law ; the ancient fozn of the Count in decinue, is oblervable, * 

c the 
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the lame is upon a Bailment, and where 1t is upon a devenerunt ad manus: A 
man batls goods to one, who balls them over to another, he may bete have a de⸗ 
tinue upon the Bailment againſt che firſt Baplee, and alſo he map have an Action of 
decinue againſt the ſecond Batlee, upon a devenerunt ad manus, by 12 E. 4. fol. 
II, 12, 13. and 33 H. 6. fol. 27. fo that the Action of Trover is but an inven, 2 E 4. fol. 17 
tion; a Tro ver is ia fait, aud in Law. "5 FF: 

1, Chena man comes co them by Charity. 

2. When by devenerunt ad manus. 

And a man map count either upon a devenerunt ad manus generally, 02 ſpecial- 
lp, per inventionem, and one map at this day declare upon a devenerunt ad ma- | 
nus, but the latter is the better, (S.) To be per inventionem, 7 H.6.f01.32. fo; ) H. s. fol. 23 
this, 9 H. 6. fol. 58. and the Old Book of Entries, fol.\209. this is the moſt *<- 
certain and the better count. Ik two bing an Action of detinue fo2 goods, aud 
both of them declare upon a Bailment, they ſhall not enterplead ; Jt one of them 
doth charge him upon Trover, and the other upon a Baulment, here they ſhall cn- 
terplead; the difference will be between a Trover in fait, and in Law, when 
the Goods are Batled over, this is a Trover in Law ; but when a man bath 
goods, per inventionem, this is a Trover in fait; upon ſeveral Batlments, 
they are not to cucer-plead, as appears by 19 H. 6. fol. 3. 9 H. 6. fol. 1. 19 fl. s. ſol. 3. 
7 H. 6. fol. 22. 4 E. 4 fol. 9. 12 E. 4. fol. 12. Che next matter conſiderable, is Kc. 
the Converſton, and what ſhall make a Converſion ; as to this, there ought to be 
an Act done, to couvert one thing to another, and whether a Denper onelp ſhall 
make a Converſion, by this vou will confound all ſoꝛm, foꝛ then, this wap, ebery 
Action of detinue ſhall be an Action upon the Caſe, upon a Trover, becauſe there is 
a Denper ; if this ſhould be ſo, there would be a double Converſion (S.) A Deny» 
er and a requeſt; in no Caſe you ſhall have a man to be a Treſpaſfoz upou the caſe, 
without ſome Act done; If one doth pledge Dren, Utenlils, oz deliver money ; 
if be require them, and the other doth refuſe to deliver them, an Action upon the 
Cale ſur Trover lieth, to make him a Treſpaſſer, 33 H. 6. fol. 27. Maltaes 33 H.6-f.27, 
Caſe: Jf one do finde Goods, the owner demands chem, he refuſech co deliver 
tuem, an Action of detinue lieth, and not an Action upon the Caſe (in uſum ſuum 
proprium convertit, & diſponit) chele are the wozds chat make a Converſion ; 
aad therefoze it ſhall be very abſurd, if every Denper ſhould be ſaid to be a Con ver- 
ſion ; the party makes a requeſt to habt his goods, the other doth not deliver them, it 
ſhould be a bard Caſe, to make him by this to be a Treſpaſſer, and fubject unto an 
Action upon the Cale foz a Trover and Converſion, onely by his Denper to deliver 
them, being demauded, but there ought to be ſome other act done by him, to make 
him thereby to be ſuch a Trelpaſſer, as that in ulum ſuum proprium convertit, 
& diſponit. but upou a bare refuſal to deliver the goods, being demanded, no Acti- 
on upon the Caſe, ſur Trover & Converſion lyeth ko; this, Mich. 26 & 27 Eliz. 
B. R. between Matthew and Stratſam: An Action upon the Caſe, upon a trover 
and Conveeſion, upon Non culp. pleaded, the Jury found the Defendant guilty, 
thep found the Trover, the Requeſt, Demand, and Refuſal, and found hin: guiley 
of the trover & converſion; but they found no place where che converſion was; this 
was tried here in this Court, when J was at the Bar,# the Court did rule this to be 
no converſion, if it were, becauſe there was no place found where the converſion 
was made, and fox this cauſe the Plaintiff could not have his Judgement, lo that 
this is very material, and of necefſity to be found fox che maintenance of the Action 
if one findes a Bond, oz other uniting of another who demands this, the other 
-efuſeth to'deliver the lame, ſhall he now by this recover all the value of che Band, 
he hall not, fox by this finding he bad no pꝛoperty in the Bond, but-this remainep 
in the other; and this ig not like unto the Caſe af a Houſe, this is no converſion 
of the Bond, but he may have an Action of Detinue foz this: It ought: alſo tu 
hs further alleged, that be did conceal this, foz that a refuſal onely to deliver rhe 
ſame, being demanded, (without ſome other Act by him vone) ſhall not make a 
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converſion, and ſo it was here adjudged, fo; he ought to lay the converſion, by bis 
concealing of tt. J agree, that in ſome Caſes a Denyer to deliver the ſame. ſail 
make a Converſion, as ik it be ok money, which cannot be known from other mo- 
nep (as if it be out ot a bag) thereupon his refulal co deliver the ſame, being de- 
manded, fo2 this an Action upon the Cale ſur Trover lieth, but if it be foz money 
in a Bag, there, upon his denper, no trover lpeth, but an Action of dctinue, as 
it was reſolved, Paſch. 24 Eliz, in the Erchequer, in the Caſe ok one Wilkins, 
11 H. 4. fol. 46, 47. a good Cale to this purpoſe - An Action of decinue fc2 
Charters, the Plaintiff counts upon'a devenerunt ad manus, if he caſt them a- 


wap, ſo that they periſh, an Action upon the Caſe lies sgainſt him foꝛ this, ſo that 


28 H f. Dy 
fol. 22. &a. 


Braclon, Com 
mentaries, 
ec. 


I cannot ſee how that a bare denpal of a thing detained, ſhall make a Converſion, 
Thimblerhorps Caſe, a Leſſee, at the end ok his term, leaves a timber log on the 
ground, afterwards he demands it, adenpalof this, without ſome other act done, 
ſhall not make a Converſion of this, if he doth not remove this, and ſo makes ſome 
other ſpecial converſion ; (legere) in one ſcnce is to gather) if upon Evidence to a 
Jury, chere a denyal is good Evidence co pzove aConverſion, but if he ſaith that he 
had locked it up, and bꝛought it into the Court, here ſtabitur preſumption donec 
in contrarium probetur; this is no Converſion, ik the contrary be not pzoved ; if 
a Deed, purpozting a Feoffmenc, be bzought befoze any Judge in trpal, made foz- 
ty pears b:foze, and the poſſeſsion gone coutinually wich the Deed, this is good 
evidence to a Jurp to finde with the Deed, 1 H. 8. a Charter of Feoffment made, 
and ever ſince polleſsion continued; this map well ve given in evidence co a Jury, 


er but not good in pleading, fo no Judge dares ſay to a Jury, that if no livery was 


made, that pet this is a good deed, 28 H. 8. Dyer, fol. 22. placito 133. in Cores 
Caſe, by Spilman and Portman If aman bails Plate, oz Monep, no Action 
upon the C aſe lt: upon this Bailment, upon a refuſal, requeſt being made; here 
he is ierviens ad clavum, not ad legem, he did not know whether the condition 
was perfozmed, oz not, ſo this refuſal is good evidence to a Jury, but no good 
converſion in Point of Law. As to che Uerdice and the Exceptions taken to it, 
which have been well and truly taken, (deinventione, & converſione) they finde 
the Defendant guilty, and upon the whole matter he is not guilty, de inventione, 
fo2 they do finde, Quod pignoravit; Hertin J agree in Opinion, that this finding 
of theirs is not material, ad quæſtionem facti, the Judges not to anſwer, Ad quz- 
ſtionem juris, non juratores, as Bracton, Commentaries in Amy Townſends 
Cale, fol. 111. Juries are to medole with matters of Fact, but not with the mat- 
ter here of a converſion, being matter in Law, this is onely to be determined by the 
Judges: J agree alſo in this, that until the thꝛee Bues of Sack are delivered to 
him, the Platuciff ts not to have his money - Jt is alſo to be ouſer ved, the matter 
of fozm, (S.) Præceptum de fieri facias, being in an inferioz Coutt, and not Breve 
de fieri facias; pet this is good, but it ought not co be fo, but in the interim, the 
fieri facias, byefflurion of time, incurs the time paſt which was limited unto him by 
the ſaid it fo2 to (ſeize and to ſell, and cherefoze it is now impoſſible fo2 che Ser- 
jeant co have che thꝛee Buts of Mine again, but if his power had remained, then 
to have had them; but vet he is to have the money pledged fo2 them, until he bath 
the tee Buts delivered unto him, but here he cannot have them, and therefoze be 
is ts keep and to detein the money fo his ſatisfaction, and there with co ſatisfie the 
Execution ; ſo that in this Caſe we do all of us agree in thts, that prima facie, a 
denyer upon a Demand, is a good evideute to a Jurpof aC n; but ik the 
contrary be ſhewed, then the ſame is no converſion, and ſo the Judges all agreed 


in this Caſe, upon the whole matter to them appearing, fo the Defendant, and 


againſt ebe Plaintiff, that he had no juſt cauſe of Action, and accozding to this, the 
Jurgement of che Court was pꝛonounced, and ſo eutred, Quod querens nil ca- 


piat per Billam. 
James 
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James, and James. 


Liz James, the admfniftratrix of her late husband, was called in befoze the O2- Prohibzr 
dinary, to make an account, fo2 che goods, and perſouall eſtate of her husband, to che Sof. 

lhe there pleads, that Richard, her late husband, 9. Jac. omnia, & ſingula, bona, tuall — 
& catalla ſua, in vita ſua, rite, & legitime conceſsit, cuidam Bliz. James, filiæ 
prædict. Richardi, and that ſhc had theſe in ber cuſtodp, fo her Daughter, the which 
plea, thep did there reject and refuſed to receive the ſame, but notwithſtanding this 
her plea; they would there pꝛoceed to ſentence againſt her; upon this a Pꝛohibttion 
was pꝛaped. 

Coke chief Juſtice. The Ozdinary by the lawes of the land, may call execu- 
toꝛs to an account , and this ſo appeares by 9. E. 4. fol. 47. b. in the Gardinall of 9 E. 4. fol. 47. 
Canterburies caſe, that of common right the Dydfnary ought to ſee, that the will ee, "ng - 
ofthe dead be perkozmed, and that none ought to meddle with the goods, but the hare _—_ 
Ozdinarp, 02 choſe which are admitted by him (S) Execnutozs,by pꝛobate ofthe Te- | 
ſtament, oz Adminiſtrat oꝛs, aud they to render an account to the Ozdinarp, and 7 H. 4.fol.18. 
to this purpoſe is 7 H. 4. fol. i 8. b. and the Statute of 3 1. E. 3. capitte 11. foz the Statute of 31 
granting of Letters of Adminiſtration by the Oꝛdinarp; upon which , the obſerva- pn 
tion of Lynwood is, that this was, conſenſu magnatum, but not by the Common 
Law: touching pꝛoceedings there, the difference will be, if a gift be there pleaded, | 
they are there to try, whether there was ſuch a gift oz not, in 1. R. 3. fol.4. a, by 1 R. 3. fol.. 
Huſſey chief Juſtice, When the Dziginal, ought ts begin in Court Chniſtian, 
and there it begins; although afterwards, ſome thing happens in iſſue , which is 
triable by our law ; pet this ſhall be criable by their law; but if chep will there judge 
upon this grant in queſtion, contrary to the rules ofche Common Law; and accoz* 
ding to their law, they are then to be pꝛohibited; fo2 by their law, ſuch a gilt, as is 
pleaded, is not good, if there be not, traditio, and without ſuch a delivery, ſuch a 
grant is utterly void, but we here deny this to be ſo, our Law being concrarp here- 
in to tbem, fo2 ſuch a gift we hold to be good without anp ſuch tradition; alſo by 
their law, a man may well grant a thing in Action, which we deny clearly co 'e 
good by our Law; and therefoze if they ſhall ad judge upou a gift, concrarp to the 
rules of the common Law, then we will here pzohibite them; here they refuſe co 
receive this plea of che gift , foz peradventure , there was no delivery of the 
Deed. | 
Dodderidge Juſtice ; the D2dinary ex officio judicis, calls the party ta 
an account foz the goods of the inteſtate, and this pzoperly , and onelp belongs ta 
him as O1dinary lo to do, and as to this account, what is here pleaded, nothing, but 
che had the goods, but anſwers nothing at all, to the goods ſhe had recovered, which 
ſhe ought here to have done, lo that debts ſhould have been paid with them. 

Coke. J agree this to be lo, as to theſe goods, but pet this is a good plea by her 
there, quoad hoc individuum, and as to this, they ought not there to have rejected 
the Plea; but they have here rejected her Plea, as to all. 

Dodderidge. This is no plea at all, no anſwer, to chele goods, which ſhe had 


recovered. | 

Coke. Ft this Bla here be fo) ſuch things, as are aſſignable,this plca is then 
good, but not, if the ſame be fo other things, as fo; things in action, the Coure 
cleare of opinion, chat he could not aſſigne over the things in action, as obligati- 


2 theſe ought coremain, ko; papment of the debts. 
ons, fo2 th ght » (03 pap 2 q ” Dells 
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Dodderidge This ts a Plea in Barre of the account , which is not any barre 
at a | 

Coke. There are no Auditoꝛs aſligned 1 the Account. 

Dodderidge. Tf (he there had made ſuch an account (F) as that quoad ſuch 
things, they were given by the inteſtate in his life time unto EZ. his Daughter, 
and to have made anſwer to the reſt, if they would not then accept of this plea there, 
but re ject the ſame, thep ought to be pꝛohibited; but if he fo thele reſuſe to male 
any account, becaule thep were giwen to another befoze, and being in her cuſtody; 
this her Plea of the gift in barre of the Account, is not good; allo ſhe is called, to 
make an account fo} all che goods, ſhe ought therefoze to anſwer to all. 

Coke. But quoad hoc, as to thele particular goods, thus given hy the inteſtate, 
the Plea is good, andif they reject this Plea fo: thele goods ſo giwen, they ought 
to be here pꝛohibited. 

At another day, this caſe was moved again, 

Coke. The Caſe was this, the Midow, adminiſtrattix, made an Inventozp, 
and in this ſhe put in all the goods which her husband had, and herein (he did miſtake 
her ſelf, and did put in ſome goods, which her husband, the inteſtate, had given 
away, and diſpoſed of in his life time, to a pounger Childe, in the Acccunt, ſhe ſhe w- 
ed unto them a Deed of gift, made by the inteſtate, her huſvand, of theſe goods, in 
particular, to his daughter, tber being in her cuſtodie, and this Plea of hers, as to 
theſe goods, they there did reject, we will in this Caſe pꝛohibit them, as to thoſe 
goods; but not, as to any things in Action. It is the part of wiſe men (to make 
deeds of gift, in heir lives, and this J have learned of Sir Thomas Bromley , who 
ſaid that he would not cruſt his goods, and cffate , co the diſpolall of ſuch Courts, 
which had lo many diſtinctions, and Appeales, from their ſentences , but he would 
therewith cruſt his good friends, and would have divers named in truſt , fo2 the di- 
ſpoſition thereof, and ſo by this way, he would ſettle the lame in his life time; 
which was a good, and (ure wap. 

4 Dodderidge. Their Actounts, are not like cur Accounts, at the Common 
aw. 

Croke, It is here to be conſidered , whether they do there endeavour , to exa- 
mine the validꝛty of this gift, oz not. 

Dodderidge. This deed of gift is there pleaded, in barre of the Account. 

Coke, Me ought here to pꝛohibit them, as to this. 

Dodderidge. We ought alſo to know the reaſon, foꝛ what cauſe they rejected 
this Plea; the Court all agreed (Pedderidge excepted) that inregard this decd of 
gikt, was there pleaded befoze ſentence given, foz their rejecting of this, they are to 
be pꝛohibited as to this, which is contained in the deed of gikt. 

Dodderidge agreed with them herein, fo? a Pꝛohibition to pꝛohibit them, as 
to this, with an exception of debts. but time was given, to have a Civilian, to 
ſhew cauſe, to ſatisfy the Court, wherefoze they had there rejected this Plea, and in 
default of this, the Pꝛohibision to ſtand ; but no ſuch cauſe was after ſhewed ; and 


A prohibition ſo the Pꝛohibition granted, per curiam, to ſtand. 


granted. 


The 
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The K I No, and Goldesborow againſt VVhider, 
Defendant, 


1 N an Jukozmation, cxhibited upon the Statute of 5 E. 6. cap. 14. fo2 Jngrof- Information 
ling of Cozn, divers ſtacks of Cozn,and it is by this wozd(Cumulus)the certain tor logroffing 
ty of this ought to appear, fox the quantity chereof ( what this (Cumulus) is, fo by corne upon 
this Non conſtat curiz, upon this Jufozmation, fo2 what he ſhould be found guil: ons 5.K.6 
ty, by 7 H. 4 fol. 30. In an Aſſiſe of rent, the quantity of Land ought to be ſhewed, , f. . 
out of which the rent is ilſuing. Cumulus un- 
Coke chief Juſtice, Inever pet did ſe an Infomation in this kind, but fo2 ſo <crtaine: 
many loads of Coꝛne, oꝛ quarters of Cozne , but never with this wozd ( cumulus j 
being altogether uncertain, fo2 che lame might be a heape th2aſhed , oz in ſhocks, - 
but moſt pꝛoperly when thraſhed, here it is altogether uncertain, quzdam portio 
terræ, not good foz uncertainty.. 11 H. 4. and (oof an ejectione firmzzfoz a ridge of 
Land not good, being uncertain, foz that in ſome Countreps, a ridge of Land is 
moe, and in ſome Countrepsleſſe ; Alſo a detinue liech not, de uno cumulo , No 
Indicement can be, de uno cumulo tritici , pretii, this is not good, oz incer- 
cainty. = 
Dodderidge. There cannot be a good barre to this Jnfoxmation , this Jukoz- 
mation here, is framed upon a penall lam, and therefoze the certain quantity 
of Cozn Ingroſſed ought co appear co the Court; and it was never heard, co 
have an Action bzought fo} a heap of ſalt. | 
Haughton Juſtice. An ejectione firme bought de uno clauſo, vocat. Greens - 
Acre is not good. | 
Cake, Me habe ad judged this to be bad, fo; incertainty; Precipe quod red: 
dat viginti ſibratas terrz, in ancient time this was good; but now Exploſa eſto 
illa opinio, fox the ſame ought to containe certainty , 82 not good, becauſe of the Jaformacion 
Habere facias poſſeſsionem; and therefoze certainty ought to appear, 02 not good; not good for 
te whole Cour clear of opinion, that che Jufozmacion here was not good, foz the 154% 
cercatucp in it. | 


VVilſon Plaintiff, againſt VVelſb 
- Defendant. 


In an Action of Covenant viought by the Plaintiſfe, as an Afsi{enee,' foz not le- A corenant 

| vying of a Fine accozding to the Covenant; che Cale ap to be this, Str for not lery- 
William Welſh , being ſeiled, and div (ell this, and his td Peſſuages, unto one ing of fine. 
Arderne , who aſligned this unto Wilſon ; the Uendoz in the Andentures din Co- 
venant to levy a Fine, fo} „ the Alſignee tendzed the Notes of 5 
1 5 q 3 | 
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tine unto the Defendant; he refuſed to do this, upon which refulall che Action 
bought; the Oekendant by Plea, ſhewes allthe matter, and that he was leilcd 
of the Mano of Wraynams,in the County of Buck and of two Meſſuages, and 
that he ſold the manner of Wraynams, and all his tenements, in the laid fowne, 
and did Covenant, toleavp a Fine of & c. and thet afterwards he did purchoſe two 
other Melſuages there, and the Plaintilfe tend red unto him the Notes of the finc,of 
foure Meſſuages, to be acknowledged by him, the which he refuſed to do, aud 
lakes a travers, abſq; hoc, that at the time, of the bargaine, and laile, he was lei- 


led, De prædictis tenementis integris, as the Pluntiffe had alledged in his Oecla⸗ 


ration (S) that he was ſeiſed of the foure Meſſuages, and ſo the onely point, and que⸗ 
ſion in this caſe was, whether the Defendant was bound by fozce of this Covenant 
to acknowledge the fine, accozding to theſe notes, in manner, and fozme as they 
were tendred unto him. 


George Croke, Foz the Plaint ilfe, that he ougbt to acknowledge the kine, ac- 


coꝛding to thele J2otce tennzed to him, and that this his pica in Barre of the Action 


Coke 2 pars. 
fol.7 6.b. 
Taverners caſe 
pur in Crom- 
wells caſe. 


fol e 55; 
Fermors caſe. 


of Tocnan?, ts not good, to ſay that he had but two Meſſuzges, at the time of the 
bargaine; but he ought to feaby the fine of all accoꝛding to the notes, this being but 
fo2 kurthex aſlurance, aud no pꝛejudice hereby to come unto him, fo) notwithſtanding 
he atknowledgeth the fine of all the foure meſſuages, pet the bargance ſhall have 
no more by this, then what was bargained, and ſold unto him. Coke chief Ju- 
ſtice. Without all queſtion, he is not bound by this Covenant to levy a fine to 
him of all bis Land, but onelp of the land ſold unto h'm. 

George Croke Urged, that he ought to le vp a Fine of the wbole, but in effect, 
this ſhall operate to no moe, then what was bar gained, and to that land onelp com- 
pꝛiſed in the bargain and ſale, and moze then this ſhall not paſſe; che Fine here, is 
but a conbepance and aſſurance, accozding to the intention of the parties, and to 
this purpole is Taverners Caſe, remembyed, Coke 2. pars in Cromwells Caſe, 
f01.76.b.if A. having 10. Actes, in Dale, and B. hath 10. Acres, in the ſame ville, 
Levies a Fine to B. of 20. Acres, and B. grants, and renders 20.Acres to A. in 
Fee. A. by this ſhall not have the zo. Acres of B. unleſſe that there be fo2 this ſome 
ſpeciall azrcement between them; other wile the Conuſee ſhall not render, moze 
then he doth receive; ſo ik one doth co venant to levy a fine, of all his Lands, which 
he hat! by diſcent of the part of his Father, he hath 10. Acres of the part of his fa- 
ther, c 10. tres of the part of his mother, be levyes a fine generallp of all his lands: 
nothing doth paſſe by this Fine, but the 10. Acres be had of the part ot hls Fa her. 

Coke. 3. part. fol. 77. Fermers Caſe, If Tenant fo) life, oz fo2 pears be of 

land in Dale, ano of 10. Acres alſo in fee. ſimple in Dale, doth bargain and ſell all 
his Lauds in Fee, having 10. Acres in Fee, and 10. by Leaſe, and levpes a fine of 
20, Acres; this is good oncly fo} 10. Acres ʒ foꝭ the fine ſhall relate unto the bargain, 
aud ſale end the quantity of the Land not materiall in fines. The whole Court, as 
greed Taverners caſe to be good law. 

Dodderidge Juſtice in theſe two laſt caſes, the Conuſozs had not any moze, of 
which they could levp a ine. | 

Coke. It he had ſaid, that he being ſeiſed of two Peſſuages 4 bargaines and 
ſells theſe, and Covenants to levy a fine upon requeſt, and afterwards he doth pur» 
chaſe the other two Meſſuages, and after the barganee tenders to him, a Fine of 
foure Meſſuages; this had been good; and he ought to acknowledge this fine , be- 


- cauſe that nothing (hall paſſe by this fine, but the two Pelluages onely ; but as 


this Cale here is, where it is ſaid , chat he was ſeiſed of foure Meſſuages, and chat 
he had bar gained, and ſold all his lands; and actoꝛdingly tendered the fine unto him 


ol foure Meſſuages, whereas he ſold but two, he is not bound here by his Covenant, 


to paſſe this fine, becauſe the ſame is not purſuing the bargain , and ſale. 


George Croke urged Bolney & Curtiſes caſe, Hillar. 37.Elyz. Rott. 884. a 
Northamptonſhire Caſe, where ſuch an Action of Covenant was bzought foz re- 
fuſing to levp a fine, being fo2 further aſſurance, he tendred a Fine of a houſe, and 
8 twenty 
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(wenty acres, the other refuſed, and ſaid that he was ſerſcy of the houſe , and 10. 
acres, and alſo of other 10. acres, which he did not ſell, and that the!: 10. were 
allo contained inthe note of the fine, the which he never dio intend to palle, and fo? 
this caule, he did refuſe co acknowledge the fine. It was reſolved, that this plea 
was not good. If one Covenants to 4evy a fine ok all his lands in the tenure of J. 
D. and in the note of the fize to him fendered, moꝛe lands are contaired, pet he 
is bound to acknowledge this fine, and by this ns moze (hall paſſe, but thoſe which 
were in the tenure ot 1. D. | | 

Coke clearly, if he hews by the d2ed,that he was ſeiſed of koure m-ſſuages , ac 
the time of the bargaine, and ccnders a fine of toure meſſuages , where he ſold bar 
two, hie is not bound by his Covenant to acknowledge this fine;allo pou cannot have 
a Nient compriſe, agatnit an expꝛeſſe ching.48. E. 3. fol. 1 1. touching this. 

Dodderidge & Haughton Juſtices. It it had been laid, that at the time of the 
bargatne, and ſale, he was ſeiſed but of two meſſuages, aud after he purchaſed the 
other two, and the fine cendercd of four Meſſuages, no moze ſhail paſs but the 
two. 

Coke. As to this. if all theſe particulars are ſpecified in the Bargain and ſale, 
and in as particular a manner as map be, pet the Covenant to le by a # ine, ſhall not 
run to lucha Fine, containing moze then was bargained ; and if he lays that be 
was leiʒed of two Meſſuages, and tenders a Fine to him of four Melſuages (mp 
Opinion in this Cale is ouely known unto my ſelf) but J incline co be of opinion 
againſt that which was laſtly ſaid, that he ought not to acknowledge this Fine, 
ano he is not bound by his Covenant to levp a Fine to him of moe then is contain- 
ed in the Bargain and Sale. „„ - . 

Dodderidge agreed herein, and if it were otherwiſe it ſhauld be very miſchie⸗ 
vous: It was then urged, that if one having two Peſſuages, bargains and ſells 
them, and covenauts to make further aſſurance; afterwards he builds co other Meſ⸗ 
fuagcs, thr other teuders a Fine ok the four Pelſuages ; if this Fine be 1cvied, 
the two Heſſusges which were bargained, ſhall onely pals. 

Coke. J do doubt of chis Caſe. | 

Croke Juſtice. If one hath ten Acres of Soccage Land, and ten Acres of ca- 
pite Land, he bargains and ſells his Soccage Land, and covenants to make fur- 
ther aſſurance, and afterwards the other tenders unto him a Fine of [wenfy Acres, 
in this compꝛehending the capite Land alſo; ik be voth acknowledge this 
Fine, the Capite Land doth not paſs, noz no Fine foz Alie nation is to be 

did. . = = : : 
: Coke denyed this to be ſo, the whole Court in this caſe agreed againſt the Plain» Judgemenc 
tiff, that here was no bꝛeach of Covenant by the Defendants refulal to acknow- ee wor 
ledge this Fine, and foz this refuſal, the Plaintiff, had no cauſe of Action, and ſo e 
vy the Rule al the Court, Judgement was given koz the Defendant, & quod que- Jui copiat per 


— — _ 


rens nil capiat per Billam. villem. 


Requiſh 


 —_— 
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an Infant. 
Inſpection. 


Eſcape. 


243. 


Fine taken of 4 "Dmmiſstoners fo; the taking of a Fine, were bought into the Star-cham- 


Debt for an 1 N an Action of Debt foꝛ an Eſcape, the Caſe appeared to be this, Dr. Suckliff 


bzought againlk the Parſhal, and whether this would lie oz not, was the Que- | 


16 E. 4. fol. pole 


Requiſh, and Requiſhbes Cale. 


ber, fo2 taking a Fine of an Jnfant, the Caſe was this, Requiſh, of whom 
the Fine was taken, was an Infant, (S.) Df the age of twenty years and thzee 
quarters, wanted bac nine Weeks of his full age; the Comnulſstoners cook the 

Fine of him, having no notite that he was within age, and by Juſpection they 

could not perceive whether he was within age, 02 not; nothing was vove againſt 

the * in che Star- Chamber, fo that this was a fault in them, but 
not a Crime. : 

Cook chief Juſtice. In this Caſe of Requiſh, being m Ward to the Ring, they 
have taken of him in the Exchequer a Recognizance of a great ſam, being an Jn- 
kant, that he hould not convey his Land to ann one, unleſs ic were by allent, di- 
reccton and oer of the ſame Court, this is a ſtrange courſe taken by them: Non 

' facies malum, ut inde veniat bonum, and therefoe if he do here bzing an Audita 

quærela upon this, we will give him redꝛeſs, and reverſe this, fo» the Law hath 

made a kinde of perpetuity fo2 pꝛeſer ving che Land of an Jufanc, during bis mi- 

nozity, ſo that he cannot, during this time, convey thefe Lands, (at this time the 

ſaid Requiſh, upon pꝛoot made by the Church Book, adjudicatus fair, to be with- 
ta age by the Court, and fo this the Fine is avoided : Jn this Cale, Curia, ex 
aſſenſu partium, did'take upon them the diſpoſition and ſecling of bis Land, in 
ſuch manner as he ſhould not ſell this, but unto his yonger Byother, (and this they 
ſo did, by reaſon ok his limplicitp.) | 


Dr. Sucbliff Plaintiff, againſt Sir George Reynill 
Defendant, 


in the Court at Norwich, recovered in an Action upon the Cale fo a Trover 
and Converſion, againſt one Wood and bis Vite, vad Judgement againſt them, 
and both of them taken in Execution: Mary the Mile was by a Habeas Corpus 
bzought in B. R. and ſo committed to the Parſhal, and being in bis Cuſtody in 
Execution, he luffered her to Eſcape, and foz this Efcape, an Action of Debt 


8 Croke fo: the Defendant, thatehis Actton of debt lieth not, but he ought 
to habe againſt him an Action upon the Cale onely foz this Elcape, and to this pur- 
is ebe Counteſle of Kents Caſe,in 16 E. 4. fol. 2, 3. but no Action of debt he 
is to have fo this Eſcape, becauſe he till hath the Pusband in Execution upon the 
ſame Judgement in Norwich. 


Coke chief Iuſtice. The laboꝛ in this Cale lieth on the Defendants part, _ 
Cl 
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facie, & conceive this Action of Debt here upon the Eſcape is well bought. 
Dodderidge Juſtice, demanded who ought in this cale to pay the money reco: 
vered ; this che Husband is to do, foy he is the pzincipal party who ought to diſs 
charge this Execution, it is be which carries the purſe, and he Lill remains in Pi. 
ſon, aud in Execution foz this, and thercfoze vo Action of Debt lieth againg the 
Marchal fo; this Eſcape, but an Action upon the Cale he migtzt have had agaiuſt 
him fox this, but debt lieth not. 7 
Coke. An Action ef Debt weil lieth againck the Parſhal fo; this Eſcape, fot 
che ile was allo in Execution, aud here is a wzong done by che Marſh il, for 
which wrong, chere is great reaſon he ſhould be puniſhed, and not to go free: Ma 
Audita quæ rela can here be tucd, until there be a full Execution and ſatisfaction of 
the whole debt. | — 
Dodderidge. Me is not here altogether without remedy fo2 this wrong, fo2 he 
map well have an Action upon the caſe agatuſt the Marſhal fo2 this CTicape; 
and ſo the Court differing in Opinion, the lame was adjourned till auother 


time. | 
Afterwards, (S.) Termin. Trin. 13 Jac.B.R, this Caſe was moved again and Term. Trin: 


argued at the Dar. | 13 jac. B. R. 
Germaine ko; the Plaintiff, the fleſt Action was a Trover and Conve:ſion, upon Cc. | 
a Treſpaſs and wzong done by the Wife, and a Judgement given againſt chem 
both; and by 49 E. 3. fol. 23. fog this boih of them co be taken in Execution; 49 E. 2.4.23. 
the Pusbaud here was committed ouelp foꝛ confozmity,the firſt Action being egainſt 
the Hus band and Aike, fa; che wꝛong done by che Wife,the Judgement is againſt 
them both, aud the Execution ought to be accozding to the Judgement enciely, 
agatnſt the Hus band and the TUife ; ſo is 34 H. 6. fol. 33. and 7 H. 4. fol, 3o. 
if damages be recovered againſt two, execution ſhall be accoꝛdingly againſt them 
both ; the Syeriff here, accopding to che Judgement, is at liberty to crecute the 
ſame againſt eicher of them, oz againſt them both; here in this pꝛincipal Cale both 
the Hus band and Wife were taken in execution. It hath been laid, that au Acti⸗ 
ou upon the Cate ſiech upon this Eſcape, bac not Debt: It is true, that an Action 
upon the Cale liech at the Common Lam fo ſuch an Eſcape, but an Action of debt | 
; S | . Statfite of 
licth fo2 this, upon the Statute ok Weſtminſter the ſecond, cap, 12. and ſo is Wella 2. 
Plats Caſe in the Commentaries, fol. 33. and 15 E. 4. fol. 19. b. 20. a b. ,, &. P 
that an Action of Debt liech koz the Elcap', by the equity of the lame St.- 
uce. : | 
George Croke fozthe Defendant, that an Action of Debt lieth not againſt the 
Marchal toz this Eſcape; che husband and Mike here taken in E xeculion, fo; a 
Creſpals done by the Aike, the goods of the Ousband to anſwer fo? this, and 
therefoze an Action of Debt lieth not fo2 the Eſcape of the Mike, fo2 that the huſ- 
band here is the ]Pzincipal Debtoz, F. Nat. Br. fol. 93, C. It the Sheriff hath a f NB: ot | 
Pziſoner in his Cuſtody fo; Debt, and ſuffers him co eſcape befoze the Debt ſatil- 53. C. 5 
fied. he hall have an Action upon the Cale againſtthe Sheriff, and pet he may have | 
an Action of Debt againſt him, ſo that here is an Action of Debt by Statute 
Law, and Treſpaſs upon the Cale at the Common Law; the Statutes are, where 
the patty in Execution is let at large, this is to be a ſole party in Execution, but ic 
is not lo here, the Pusband being here the pꝛincipal party co anſwer fo} the whole, : 
and he Uill remains in execution; the Mike be hath no goods, and if ſhe dies, he : 
which is to diſcharge the Execution, 'doth remain in Puſon, by 14 E.4. fol. 3. & 14 K. 4. fol.. 
7 H. G. fol 6. that at the Common Law an Action of Debt licch upon an Elcape, 7 H. s. fol.s. 
but an Action upon the Caſe fo; to recover damages; the Body being in Trecuti- 
on, is no ſatisfaction, but as a Pledge fq2 the Debt, by che Statue, an Action 
of Debt licth koz an Eſcape ; but this is to be ſo taken and conſtrued, when the 
party in execution, who is to ſatisfie the ſame, is ſuffered to eſcape; otherwiſe 
Debtlieth not; but an Action upon the Caſe, to have vamages ko; che _ N 
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the Mile who is gone, foz if both remained in exe cut ion, the Debt will be the 
ſooner paid; but here fo2 the Wives eſcape (the Pu sband being the pꝛineipal par. 
ty concerned)andremaining ſtill in execucion,ſuch damages foz the eſcape of the wife 
ſhall be recovered, as a Jury will give. 
Coke. It is a plain and a clear Cale, that if two are in Execution foz Debt, 
one of them is ſuffered to Eſcape z that an Action of Debt lie th foz this Eſcope, 
34H, 6. andſots 34 H. 6. where two are taken in execution foz Debt, the one Elcapes; 
fo2 this an Action of Debt lieth againſ> the Sheriff, and after the Debt recovered 
againſt the Sheriff, the other which remained in exccution ſhall have his Audita 
uzrela to be relieved, the Body being taken in execution is no ſatisfaction fo? the 
Debt, fo2 the bodp is taken ad ſatisfaciendum, 
Dodderidge. J never did read no; heare of ſuch a Caſe,as of Pusband and 
Tife, taken in Execution, that they both were to remain as pledges, in ſach a 
Caſe the Hus band is to (atisfie all, foz the Mike hath nothing, ſhe is to be attached 
by the Goods of her Pusband, having nothing of her own, they are here taken as 
Pledges, until the Execution money be paid, and the Dusband be is co pay this; 
if the Wusband dies, then ſhe may have goods, and then if the be ſuffered to E- 
ſcape, an Action of Debt will lie fo2 this Eſcape, but not here as this Caſe is. 
Coke. An Action of Debt here well lieth foz this Eſcape. 
Croke Juſtice. The Impꝛiſonment here is ſeveral, and ſo the Eſcape is ſeveral, 
and fo2 this Eſcape of the Wife, an Action of Debt well lieth. 
Trin. 9 Tac. Dodderidge, in Doctoz Huſſeys Caſe, Trin. 9 Jac. C. B. in a Rabiſhment de 
— 1 gard, where found againſt the Wife, the Pusband co make ſatisfaction, foz that 
* the Wife was out of the Statute ol Weſtminſter, che ſecond capite 35. having 
of her lelf nothing. | | 
Coke. Doctoꝛ Huſſeys Caſe upon the Statute of Weſtminſter, if the Mite 
have nothing, perdet patriam, to be Exiled : In the Argument of which Cale, 
J and another Judge were of Opinion, that a feme Covert was not within that 
Statute to be Exiled, propter impotentiam, that was in her Jn this pyincipal 
Caſe, J hold it a very ſtrong Caſe, that che Action of Debt well lieth foz this 
Eſcape ; if two be in Execution foz Debt, and one of them ſuffered co Eſcape, the 
Court clear of Dpinion, that fo thiseſcape an Action of Debt welllieth, and ſo 
by the opinion of all the thzee Judges, (S.) 
Coke chief Juſtice, Croke and Haughton Juſtices, againſt Dodderidge. The 
Plauntiff here hath juſt canſe of Action, and that the Action of Debt by him bꝛoug ht 
againſt the Defendant koz this eſcape, is well brought; but Judgement was 
not pꝛondunted, there being lome other erroz in the Pzoceedings, aud ſo the matter 
was not moved again, but ended by Agreement. 


The Spaniſh Embaſſadour, by the name of 
Don degoe, Serwient deacuno, Plaintiff, 
againſt John Buntiſb, and John 


Points Defendants. 
Aprobibition N Libell in curia Admiralitatis, fo} cutitug down, and fo carrying awap 200. 
— 2 loads of Ligni Braſilici, of Braſil- wood growing at Braſil ; This being laid 


by him, to be infra dominium regis Hiſpaniæ. The Defendants are two Englih 
Merchants, and ſtrangers. | Ee 
rew, 


rr 
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Crew, the kings Sergeant, moved the Court foz a Pꝛobibition, to tap heir - 
Pzoceedings ; fo2 that this Libell, was not fox any thing done, ſuper altum ma- 
re, but fo2 a thing done upon the land; fo2 the Mood cut down , was growing ac 
- „and cherefoze not to be determined by chem in the Court of the Admi. 
raltie. | 5 
Coke chief Juſtice. A man is bound to another beyond ſea, if the Court of Admi⸗ 
raltie will take upon them to have Jurildiction in this caſe, we will pꝛohibite them; 
fo2 the Action, is to be bꝛought here, it appeares by the Statute of 13. R. 2 capite Stat. of 12. f. 
5 matters ariſing foꝛ merchandiſe beyond ſea, they are not there to determine this; * Pitc 5: 
they being onelp to meddle with matters done ſuper altum mare, and not other: 
wile ; if they ſhould there hold plea of this, Chis would be very pꝛejudiciall, to all 
the courſe of pꝛactile, if che matter, oꝛ contract, was done beyond ſea , this by the 
Law ofthe Land is co be tried here, and may be laid to be done here, in what place 
the Platntiffe pleaſeth, and ſo without any further debate at this time, the ſame was 
adjourned to another time, fo2 caule to be ſhewed, why n hibition ſhould not be 


granted. | 
 Afcerwards (8) Termin. Paſch. 132 Jac. B. R. the Court was moved again hcre- Term. paſch 
in, by r3. Jac. B. R. 


Coventry, ko a Pꝛohibition; this appearing upon the parties own ſhewing, to this matter 
be foz a thing done on the Land, this being foz cutting of Braſil- wood, growing ed 82 in. 
in Braſil, and this laid by him to be, infra dominium regis Hiſpaniz, and the ſame 
not done ſuper altum mare, and ſo the Court of Admiraltie, hath no Jurildiction of 
this. 

Coke. The cale here is no other, but that an Engliſh man comes into Spaine, 
and there within the Dominions of the Ring of Spaine, he doth fell, and carry away 
ſo maup Loads of Braſil wood, TAbether in this Cale fo2 this ; the Court of Ad» 
miraltie may hold plea, o not, they cannot of contracts made in Spaine, clearly the 
Court of Admiralty ſhall have no juriſdiction to determine theſe there, but the ſame 
map be laid to be done at any place here in Eng. and ſo to be here tried, ſo that the ad- 
mirall bere, is like unto Neptune, and by the Statute of 15 R. 2. capite 3. his 
power is limited, within certain boundes, which be is not to exceed; and by this 
Statute, he is oncly to have Juriſdiction, of matters done, ſuper altum mare, not | 
otherwiſe. | ; | A prohibition 

The Court all cleare of opinion, that here was juſt cauſe foz a Hohibition, and granted, per 
ſo by the xule of the Court, a Pꝛohibition was granted. Curiam. 


Stat.of 18. R. 
2. cap. 3. 


Warde Plaintiffe , againſt Æyre 
Defendant. 


N an Action of treſpaſſe fo an Aſſault and Battery, & quod cumulum pecuniæ, Treſpaſs 8: 
containing five markes, cepit. The Caſe appeared co be this, the Plaintiffe and Affaulr. 
the Dekendant, being at play, the Platntiffe chruft his money into the Defendanes 
beape, and ſo intermingled them together; the Defendant kept all , and upon this, 
being ſtriving together foz the money, foz this the Plaintiffe bzings his 
Action. „ | 
Coke chief Juſtice. Jn this Caſe; the Law is, that if I. S. have a beapeof con, 
and I. D. will intermingle his Copne with the Cozne of I. S. he hall here have all 
the Conne, becauſe this was ſo done by I. D. of his own wzong, and fo it was ad. 
judge in a caſe between Shordiſh and Moore, and ſo it is in caſe of money, if two eee ores 
being at plap, and the one of them will intermingle bis money in the others heap of e 
money, he ſhall now have all, to this is ſo = by him of his own wꝛong, and _ 
r 


324 


Fermin. Hillar. 12 Jac. 


Sir Rich. Mar- 
t int caſe. 


Information 
vPon the Stat. 
of Recuſancy, 
23 Eliz.capi- 
te. 1. 


Statute of 
x Jac.capire 
4+ 


Statute of 
23. Eliz. 


Stat of 1. Jac. 


we have ſo adjudged in one Sir Richard Martins caſe, fo} that bis own pꝛoper mo- 
nep, 02 cozn cannot now be known, and therefoze by this bis intermingling, being 
bis own Act, and of his own w2zong, by the Law he ſhall loſe all, fo2 this is ſo uſed 
and done by him, onelp as a trick, thinking thereby to deceive the other, and ſo to 
gaine ſome thing by this to himſelf, but by this his ſo doing, he hath deceived Hime 
ſelf,and (hall now by this his toztious Act, loſe all; and if this ſhould be otherwile,a 
man ſhould be made co be a treſpaſſer, volens nolens, by the taking of bis goods a- 
gain, and fo2 the aboiding of this inconvenience, the Law in ſuch a caſe is, that he 
hall now reteine all; the whole Court agreed with bim herein againſt the Plain: 
eiffe, and fo2 the reaſon afozeſaid, and fo the Rule of the Court was, quod querens 
Nil capiat per billam. | 


The K 1 xs, and Shoyle, Plaintiffs, againſt 
Doctor Foſter a Phyſitian. 


Entred Mich. 11. Jac. B. R. 
on the Crown ſide. 


Y Infomation, upon che Statutes of Recuſancy of 23. Eliz. capite 1. Upon 
che Plea of Doctor Foſter, Termin. Mich, 12. Jac. B. R. Judgement was 
given axainlt him, foz the Ring, and che Jnfozmer. 

Coventry, moved the Court, fox ſtop of execution, in regard that the Defendane 
had now contozmed himſelf, and chat by reaſon ol this, he ought to be viſcharged, 
upon this his contoꝛmitp, by the Statute of 1. Jac, capite 4.. but in regard, that 
after Judgement, the party hath no day in Court co plead this his confozmation; 
but he map plead this in the Exchequer, as to the Rings fine, and as to the partp, the 
Jufoꝛmer, he pꝛaped to have an Audita quærela, fo; his reliefe. 

George Croke, This confozmableneſle,ought to be befoze Judgement given, and 
not atter; the Statute of 1. Jac. doth revive the Statute of 23. Eliz. this to be 


 fromhencefozth. 


Coke chief Juſtice. (the wozvs are, If (hall confozme accozding to the true 
meaning of the Statute in this caſe pꝛobided, ) it is to be conſidered, whether theſe 
wozds do referre to the manner of the confozmicy, oz to the time of it, when it is to 
be, this is the great doubt; theſe woꝛds, are to have, a benigne interpꝛetation, 
whether this wozd ( acco2ding ) ſhall goe to the continuance of the confoʒmitp. 

Haughton Iuſtice, The laſt wozds of the Statute, are very conſiderable ( of all 
that might be charged.) 

Dodderidge Iuſtice. The Statute of 1. Iac. hath rebi ved all the fozmer Lawes, 
as 23 Eliz. if he confozme befoze Judgement, to be then diſcharged; and this Law, 
of x Iac. was made, to adde a further grace, and favour to choſe Perſons, which con · 
formed chemlelves, / oz otherwiſe ) this to be after Judgement, and with this, he 
ſhall be charged, if he do not confozm himlelf 

Curia. We will be of this well adviſed, in regard that this will be a leading 
Caſe; it (hall be very well foz chem all, if chep will come to Church, and confozm 
themſelves; and ſo this was adjourned, foz the Court better co conũder of 


it. 
Afterwards, 
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Afterwards, (S) Termin. Paſch. 13. Jac. this matter was moved again, and Term. Paſch. 
bereupon, the o2der, and rule of the Court was, That the Defendant, Doctor Fo- 8. ac. B. R. 
ſter ſhould deliver unto Shoyle the Jnfozmer 20.1. upon reaſonable ſecurity , by _ 
bim given, to redeliver this 20. I. to hum. it be ſhould afterwards free, and diſcharge 
himſelf from the ſaid Judgement, and crecution thereupon. 

Coke. This which we now have done, in ſtay of the Execution, hath been onely 
done, in favour ſhewed co Doctoz Folter , fo2 judictally, wee cannot 
take notice of his Confozmicy ; fo2 it is well and truly ſaid, Non refert 
quid notum fit judici, fi notum non fir, in forma judicii, and therefoze Judge- 
ment being given againſt him, if he papes not this 20.1. oz doth ſomething to diſ- 
charge the Judgement, befo ze ſuch a dap given by the Court, then Execution to 
goe. ; 
Curia. Me hath now no remedy to belp himſelf, but onelp by his Audita quære- 
la, (it he may have it) he is therefoze to pap this pꝛeſently, or Execution to iſſue out 
againſt him. | 
Aftetwards on another dap, this matter was moved again. | 
Coke. It appeares, by all our Books, that in a common perſons cale,if he can» 
not plead, he is chen to have his Audita quærela, but a man ſhall not have an Audi- 
ta quærela againſt the Ring, he is theretoze to plead, and fo2 want of pleading, by Execution 
the Rule of the Court, Execution was awarded. Alterwards, (S) Termin. Trin. e, 
13. Iac. B. R. | h 
Davenport moved the Court koz Doctor Foſter , who had confozmed himſelf. Tenn, Fein, 
Jud xement given agaiuſt him, and a Mzit of Execution foz the Ring; after his 13. Jac. B. R. 
confo2micy taken, be pleads fo him the Statute ot 1 Iac.capite 4. fo; the allow» __ 
ance of his confozmitp, and accowing to this, moved foꝛ his diſcharge. 

Coke. The Judgement was here given in Mich, Terme, no execution then 
* awardeo, no} pet in Hillary term, no yet anp plea put in, nog in Termin. Paſch. 
now he is iu execution, and pou come too late to plead this; And fo; his Diſcharge, 
you might well ha ve pleaded this againſt che King befoze, becaule he could not have 
an Audita quzrela againſt the King, ( but this che Counſell, either did not 
know, oz not time ly conſider of it.) it is now too late to plead this; his onelp 
wap now is, to make his addzeſſe unto the King by his Petition; Jf pou had 
put in pour Plea befoze, it had been good , his Audita quærela againſt Shoyle 
the Jufozmer, will not hinder che Execution, as tothe King ; fo) this a Capias 
ad ſatisfaciendum. 0 „ . 

Curia. Upon this pour Motion , be ſhall remaine in che Sheriffes hands 
till che next dap, and then bzing the monep here in Court, and hee ſhall be 
bailed. 

Coke. Make pour Petition to the King, and J will ſubſcribe unto this his 88 

or Fofter 
Confozmity. * bailed, per 
hich was done acco2dinglp. Curiam, 
The Monep brought in Court, and fo he wag bailed, 


Rr 2 Evely 
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an Aſſault, 
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impriſonment 
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Evely Plaintiff, againſt Slouly 
Defendant. 


Entred Trin. 12. Fac. B. R. 
Rott. 983. 


| hm an Action of Treſpaſſe fo) an aſſaule, batcery, fining,and fo2 falſe Tmpziſon- 
ment, apud charlten, the Defendant, as to the aſſault , and battcrp, pleads 
Non culp. and as to the falſe impziſonment, he juſtifies the ſame, at Aſhberton, in 
this manner, letting fo2tb, that there the Court was held befoze him, fo2 the Stan- 
nery, he being the Steward ok this Court, in which Court there was a ſuite be- 
tween the now Plaintiffe, and another, fox debt, which ſuite there went againſt the 


now Plaintiffe,who was condemned in the ſuite, and taken by his commaud, and in 


L. 5. E. 4. ſol. 
24. 


27 H. 5. fol. 1. 


execution fo2 this, untill he ſhould pap it, and his fine, which is the ſame impzi⸗ 
ſoument, and juſtifies; and takes a Cravers (S) abſque hoc, that he was culpabi- 
5 anp place, Extra curiam ſtanneriæ, upon this plea, the Plaintiffe demurrev 
in Law. | 

Hele fo} the Plaintiffe, 1. This Plea is vitious, and repugnant in it ſelf, ha: 
ving firſt to all the creſpaſſes pleaded. Non culp. and afterwards, unto parceil,mave 
a juſtification. 2. Me doth juſtify che impꝛilonmen:, and voth not ſhew , that 
there was any impziſonment by him, and (ſo not good. 3. As to the Tra- 
vers, this is not good, but an idle cravers, the Action is bought aga- 
inſt the Defendant, fo2 a falſe impziſoument of him at Charlton, in Comitat. 
6c. be being Steward of the Stannerp Court then held; he doth Travers ( abs- 
que hoc, that he was culpable, out of the Stannery Court, at Aſhberton, this 
Travers is not good; fo2 by. L. 5. E.4q.fol. 24. In a falle Impꝛiſonment, if he 
doth juſtify, ko a ſpectall reaſon, he ought co travers, both the time pꝛecedent, and 
ſubſequent, and lo is 27 H.6. fol. 1, here he ought to have taken a travers in this 
manner (S) abſque hoc, that he was guilty at Charlton, oz in any other place, out 
of the Stannetp Court. 

George Croke, fo: the Defendane. The Action here is, fo2 an allault, battery, 
and impziſonment apud Charlton. Jn bis Juſfification, be ſhews , that be was 
Steward of the Stannerp Court there, that a Bill was there cxhibited befoze him, 
againſt the Plaintiffe, fo2 a debt of 28.1. and fo want of Baile, he committed him 
to Pꝛiſon, untill he paid che debt and fine, and takes a Travers, abſque hoc, that 


be was after culpable in anp place out of the Jurildiction of the Stannerp Court 


there; this Plea is good in Law, and no repugnancy in it, in a ſuite there, be 
ought to have his manucaptozs, oz to be committed; the Court of Stannerpes here, 
is an ancient Court, and hath been confi: med, by divers Parliaments. As to the 
travers, being the p2incipall matter, It is ſhewed that 26. Januarii, the cammit- 
ment was juſily, abſque hoc, that he was guilty afterwards, out of the Stavnery 
Coure,of neceſsity here, he is onelp to traxers the time ſubſequent ; if be did not 
juſtifie che impꝛiſonment, the ſame dap, as the Plaintiffe hath laid the ſame to be, then 
the courſe of pleading is to travers the time befoze, as well as the time after , but 
other wiſe not ſo, as it hath been here reſol ved, in an Aſſaule, Batcery and impzi⸗ 
ſonment; if he juifies the impꝛiſonment che lame dap, he needs not to trat ers, the 
time befo2e, here he was condemned, and in Execution till he paid the 28. l. abſque 
hoc that culp ible, after the ſame day (which he juſtikped) 02 in any other place, e 
| 0 


— — — — — — 
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of che Stannery Court; Alſohe needs not to travers the place, as appears by 
21 H. 6. fol. 8. and 37. H. 6. where a ſpectall Juſtification in one Countie, he is 
not to travers further; alſo the point of the tra vers, is but matter of fozme , as ir 
was reſslved 4 Eliz. in one Blunts caſe, and the Law will intend Charleton to be 
within che Stannerp; lo chat the plea in Barre here is good, aud the Demurrer is 
generall, without cauſe ſhewed. 

Haughton Juſtice, The place where the Court was, is Charleton, o Chalter- 
ton, and pour Juſtification is locall, (S) at Aſhberton , and ſo not good. 


GE 


— 


21. H. 5. f. 2. 
37H 6. 


Dodderidge Iuſtice. You ought to have laid, in pour travers abſque hoc, 


that you were guilty at Charlton, oz in any other place, extra Juriſdictionem cu: 
riæ Stanneriæ, you have anſwcred che firſt exception well foz by 22. Afiſar. fol. 
69. placito 60. ſomething ought to be offered, to make an aſſault, wozds will not 
doe it; there the holding up ofa Hatchet was an aſſault ; noz a command co one co 
babe him impuiſoned, the exception to the Travers, fo the time, is well anſwered, 
but not koz the place, and foz this Cauſe, the travers, as here it is taken, is not 


good. . 

Croke Juſtice. As touching the place, whether the ſame be within the Juriſ⸗ 
diction of the Stannery Court, oz out of it, non conſtat curiæ, ſo the Court 
at this tune ſeemed to be all of opinion, that the craverſe here was not good,becauſe 


he therein anſwers nothing to Charlton, the place, where. 


22 Aſsſar.f. 99 
placito 50. 


Dodderidge. De ought not here, to traverle the time befoze, and notwithſtan⸗ 


ding this exception, the travers is good; but not fo2 the other defect in it; and (6 
this Cauſe was by the Court adjourned till the next terme, fo? the dekendant then 
to ſhew better Cauſe, oz Judgement to be given fo} the Plaintiffe. 

Afterwards (5) Termin. Mich. 13: Jac. B. R. this matter was moved a» 


gaine. | 


Croke Juſtice Demanded whether Charlton, the place of the Jmpyſanment 


be within the Jurildictton of the Stannerp. | 
Dodderidge. By this plea here, it doth not appeate, whether this place be with- 
in, oz wtchour the ſame. EE | 
Haughton. You habe hcre anſwered, bene, but not plene , the tre als is laid 
in the Declaration, to be at Charlton; no anſwer is here made, as to this , and we 
cannot know, unleſſe the ſame be ſpecially ſhewed unto us by him, vy his plea where 
this Charlton is. Aſhberton is laid to be within the Stannery, no good anſwer by 
this plea here is made to this Declaration. As to the re pugnancy alleadged,this is 
not materiall, here money is to be paid, but this is no part of the treſpalle, it is noc 
camp)ehend:d withtu the matter of the Ampꝛilonment; here is a good Jultificati- 
on of the impꝛilonment. 8 : 
Dodderidge. The :ravers hete is not good; fo) by this it doth not appear,what 
the Juriſdiction of the Stannery Court is, noꝛ how farre the ſame doth extend it ſelf; 


the treſpaſs here, fo2 the Impzilonment, is laid to be at Charleton; he pleads a 
ſuite between the Plaintiffe, and another in Aſhberton; that the Plaintiffe , in the 


ſuite there, was condemned, and impziſoned, untill he paid the debt and fine with a 
travers, abſque hoc, that he was guiltp, alibi, extra Curiam of the Stanneries;this 
is not good. Foz by thts plea, in this manner, abſque hoc, that he was guilty in any 
place, in Comitatu Devon. out of the Juriſdiction of the Court of Dtanneryes, by 
this it doth not at all appearennto'rs, whether Charleton'be within, 02 ont of che 
Stannery ; and if it be within the lame, then here is no anſwer by this plea unts 
this, and therekoze the plea not good; otherwile it would be, if chis be out 
of the Stannerpes; but this is altogether uncertaine; if he pleads Non culp. to 
the impꝛiſonment, he (hall not then plead co the Fine; ofherwile it ts , where he 
he pleads Non culp.aud juſtifies the Impziſonmentzebere he is toanſwer to che fine 
fox the Impꝛiſonment is foz the Fe; ſo where he makes a ſpetiall juſtification, 
there he oucht alſo, to anſwer to the Fine, and ſo is the difference. 


(wer 


Croke. Agreed herein, that the Travers here is not good, fox there is no an- 
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[wer here made by this unto the Impꝛilonment at Charleton : but as tothe mat- 
ter of repugnancp ; there is none here. "= 

Curia. The whole Court ( abſent Coke chief Juſtice,)) agreed herein clearly 
fo? the reaſon afoꝛeſaid; chat the lca, and travers here is not good; and ſo by 
the rule of che Court, Judgement was given fo) the Plaintife. 


Chune Plaintiff, againſt Piott, one of 


the Sheriffs of LONDON, 


Defendant. 


Nan Action of 7aile Jmpziſonment, the Dekendant doch juſtify, and fox his 
juſtification ſheweth, that one Henry Clare, 4. Februarij, was committed to the 
Counter in Wood ſtreet, and being in Pꝛiſou, made an eſcape ; that the Ocken⸗ 
dant, being Sheriffe, made purſuite after him, and in this purſuite he did meet wich 
the Plaintiffe in nocturno tempore, circa horam nonam, wand2ing, who uſed him 
undecently, giving him unci vill wozds; in decenter ſe geſſerit, opprobrioſa ver- 
ba dedit, & detruſit ad murum ; ano therefoze he did take him, and fo2 this did 
impziſon h:m ; and ſo doth juſtify ; to this Plea , and juſtification, the Plaintitke 
demurred in Law. 

Briſcoe, fo} the Plaintiffe. That this Plea, and juſtification of the Defendanc, 
is not good. As to the matter of the juſtification, this reſts upon che power, and 
Authouty of the Sheriffe of London. It appeares by 42. Alsiſar placito 5. that 
a Comimilsion, being to take a man, and his goods without any enduement, oz luite 
of the partie, 02 of other pꝛoceſſe, is againſt the Law, and Clarkes caſe, Coke 5. 
pars. fol 64. Faa falſe Fmpziſonmenc,the Defendant juſtified, upon an Oꝛdinance 
[oz Non payment of an Aſſcſſement, this juſtification held not good; and the D2di- 
nauce to be again Law, ag ainſt the Statute of Magna ( barta,capice 29.Nullus 
liber homo impriſonetur , which Act hath been confirmed, and eſlabliſhed above 
30. times; As touching the Authoutie of the Sheriffe of London, to impꝛiſon; ic 
appeares by EN. B. iu his title cf Withernam, and Coke 8. pars. fol. 60, 61. in 
Beechers caſe ; where a man Hall be impꝛiſoned. and where rot. 2.H.4.t01.24. and 
the Regiſter fol 87. Upon a [utticics, 02 a Nativo habendo, to tit Sheriff, be is 
not to imp iſon. $20 unpuiſanment to be, but by a Court of Recozd,tbe Law did not 
luke of the Statute of Weſtminſter the firſt, capite 15. of Impꝛziſonment to be by 
the Sheriffe,chc ſeine was reſtrained, but to be dicted befoze him; other Statutes 
made to this purpoſe, as 28. E.z. cap. 3-& 1 E.4capite 2. that the Sheriff not to 
have power of his own authozity co imp24ſon one, and by the Natute of 1. Mariz, 
capite 8. the Sheriff is uot to Act, 02 do auy thing as a Juſtice of Peace; and in 
Fitz. Nat. Bre.fol.80. A. E. & fol. 81.A.C.D.in his Writ De ſecuritate pacis, 
to the Sheriffe, oz to the Juſtices of Peace; this ts by Statute Law; but the power 
ofthe Sheriffe is ſmall at the Common Law; as to the arreſting of one, and re- 
raining him of his liberty; here it is ſaid, that he was a Night-walker, and that it 
was ( irca horam nonam; Vonges caſe Coke 4. pars. fol. 40. in an Indictment, the 
Rroake laid to be ci citer pectus, and in Morgans appeale, circa horam, adjudged 
not good, fo2 theuncercainty in it, by 4 H. 7.fol.2. and 5 H.7. fol. 5. the watch 
to arreſt Night-walkers, they are to be appointed, and this is grounded upon the 
Statute of Wincheſter, 13. E. 1. capite 12. which gives authozitp to the _— 
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ta do, but not ts the Sherilte- as to the misbehaviours, alledged againſt him, theſe 
are, lald to be generall, and particular. D ue, becauſe he did undecencly uſe him, and 
becauſe he gave him undeceat and uncivill wozds ; but doth not ſhew the manner 
how inparticular, and the Court is not to take knowledge of this, as it apcares. 
Coke 5. pars. fol 5 1. in Specots caſe, and Coke 8. pars. fol.68.in Trollops caſe, 
the Court is not to give ciedence to incertain ies, not to the Biſhop, to his gencrall 
certification, that a party pꝛeſented eſt ſchiſmaticus inveteratus, or criminoſus, noꝛ 
to the like return of the Sheriffe, as ro the particuler miſvemeanour here alledged 
agatuſt him; that he chruſt him to the wall, detruſit ad murum, he might do this, 
caſually, inſcienter, aud by compulſion ; ſo that this was no cauſe of impziſoument 
he doth not here ſay, that he did this willingly ; this ts a Plea in barre , by way 
of Juſtification, and this ſhall not be made good by implication. 5 H.7. fol 6. there 
a Conſtable pleads in Barre, by wap of juſtification of an Impꝛiſonment; foz an 
allault made upon him, if upon this Book of 5. H.7. a Sheriffe may impꝛiſon our, 
fo2 an aſſault made upon him), he ought then to impzilon him, koz the breach, 5 H. 5. fol.. 
of the peace, if it be fo} a particular miſdemeano}, done unto himſelf, non definitur 
in jure, how long he ought to impꝛiſon him foz this. Deherwile , where it is fox 
Night walking, oz fo2 the bzeach ofthe Peace. . 

Coventry fo) the Defendant, the Juſtification here is good, both foz the manner 
and matter of it; as to the exceptiens taken, to the manner of the juſtification, ic is 
ſhewed that Henry Clare was committed co the C ounter in Wood-ſtreer, that he 
made an cſcape; that the Dekendant being Sheriffe , made purſutce after him, and 
did meet with the Plaintiffe, prædict. tempore quo ſupponitur , impriſonamen- 
cum prædictum fieri, being the ſame fourth dap of February, on which he eſcaped, 
and at the ſame time, the purſuit was, all being done upon one and the ſame dap, lo 
that there is no — * in the Plea; it is not ſaid, tempore quo factum, ſed 
quo ſupponitur, and allo this is but matter of inducement to the juſtification , and 
tyerefoze, whether this be good, oz not, is not materiall, if he had not ſet fozth this 
occaſton , it would not hurt the juftificatton, being che ſubſtauce of his Plea, which 
was, that he being Shecriffe, and there pzeſent , the Plainciffe was wandzing, offe- 
red uncivill carriage cowards him, and gi bing him ill wozvs; and though this be 
laid to be, circa horam nonam, pet lay all the Plea together, and it appears, that the 
Platnciffe was in the ſtreet, in nocturno tempore, when this affront was thus ef- 
fered unto him. As to the matter ofthe Juſtification, there is no queſtion, but at 
the Common Law, a Sheriffe may commit any one to} che bzeach of che Peace; 
it appears by Fitz. Nat Bre. fol. 81. that the Sheriff hath Cuſtodiam Comita- 
tus, and therefo1e fo2 cauſe,he may commit. 12 #.7. fol. 17. b. by the Common- | 
Law, the Sheriffe is conſervator pacis,aud therefoze Fitzherbert makes it a que- 12 H. 7. fol. 
ſtion, whether be ſhoald bind him by Recognizance, oz by Obligation; and no Act“? · 
of Parliament made to the contrary, to meddle with Sheriffes turnes; and the 
Statute of 1. Mar iæ capite 8. doth not take away any power from the Sberiffe, by Statute of 
which ſtatute, if he was in Commiſsion of the Peace befoze, be is te fozbeare che 1 Meriæ. cap. 
Execution of his Commilsion foz the Peace, ſo long as he is Sherifke, but he is not 8. 
to foꝛbeare the execution of that which is committed unto him fo2 the Coun- 
ty, as to the cauſes here ſet foꝛth foꝛ his commitment, 1. Þe was a vagrant. 4 H. 
7. Every man cannot commit a vagrant, but by the Common law, befoze the Sta- 
tute of Wincheſter, certaine Officers were appointed, foz to do this; but watch; 
men, were not bekoꝛe, and therefoze they derive their auchozity from the ſame act; 
this Statute doth enlarge the Common Law; here wes alſo a bzeach of the Peace, 
which was cauſe ſufficient fo his commitment; alſo here is further (et fozth a vio- 
lence offered towards the Sheriffe himſelt, (S) quod detrufit ad murum , by 5. H. 
7. fol.6. a Conſtable map commit one foz bzeach of the Peace, upon himſelf, a for- 
tiori, the Sheriffe may fo do. Jt is Objected, That it is not here laid, 
that he did this volenter, and he might do it ( ignoranter ; but this is ſut_ 


fictencip proved to be ſo by all the words uſed againſt him, being laid 2 
gether⸗ 


Coke 5 pars, 
fol. 5 1 &c. 


——————— eemees. 
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The Stat. of 
Northampton. 


Term. Mich. 


5H. 7. ſol. G. 


| be ing in execution, he makes aneſcape, the Sheriffe purſues him, and in this his 


gether. 1. Pe gave him ill wozd, and afterwards, he thzuſt him up againſt the wall. 
and therefoze of neceſsity, this muſt be done violently; and lo the Sheriffe had good 
power, and Authozitie, foz this Act of violence to cemmit him. Z 
Crok- Juſtice. TUithout all queſtion, the Sheriffe hath power to commit, eſt 
cuſtos, et conſeryator pacis, if contrary to the Statute of Northampton, he ſees 
any one to carry weapons in the Digh-wap, in terrorem populi regis; he ought 
to take him, and arreſt him, notwithſtanding, he doth not vzcak che Peace in his 
pzelence. It was the Ma joz of Barſtables caſe, who did commit one, and jugtificd 
che ſame in an Action bꝛought againſt him, foz a kalle impꝛiſonment, foz that he did 
miſbehave himſetf towards him, by ill woꝛds, and otherwiſe ; if he had laid this to 
have been done, when he was in the execution of his Office ; this had been good, 
but this appeared to be, when he was plaping at Tables, and becaule he then cat- 
led him fool, he did commit him, and lo juſtikped, but his juſtification held not good, 
the committment by him, being koz this caule, and in this manner, here it is laid, 
indecenter ſe geſsit; opprobrioſa verba dedit, & detruſit ad murum; but 


he doch not lap, that this was lo done violenter ; and whether this ſhall not be 


ſo now intended to be lo done, laping all together. 
Haughton Juſtice. It is not here laid to be done contemptuouſlp, & violenter, 


nec contra pacem; here he did abſolutely take upon him to commit him, foꝛ this his 
ill carriage towards him, may he be by the Sheriffe committed, where there is no- 
thing by him done, againſt the Peace, this to be upon lulpition. 

Dodderidge Juſtice. Lap all the woꝛds here together, here wants contra pacem, 
& contemptuoſe, but if he gives him undecent ſpeeches, and doth thruſt him up a⸗ 
gainſt the wall, in the night, this doth argue, and imply a contempt, and this Acc 
purſuing to be contemptuouſly done. It is not here alledged , that he did this (ſci- 
ens) knowing him to be the Sheriffe. Foz this be committes him to the Counter, 
fo this commitment, the action bzought, and the Juſtification made. The Cour 
adviſed the parties to end this matter between the mlelves, and ſo wit hout any kur- 
ther opinion given, this matter was adjourned unto another time. 

Atterwards (S) Termino Mich. 13. Iac. B. R. this matter was moved again, and 
4 H 7. fol. 2. 5 H. 7. fol. 5. & 6, cited fo2 the arreſting of Night-walkers. 
Coke chief Iuſtice, Clare was here a Pꝛiſeuer in the cuſtody of the Sheriff, 


purſuite, be meets with the Platntiffe, who doth miſdemeane himlelk towards him, 


in manner as befcze, we ought here to intend, that he did this maliciouſlly , and it 


cannat be otherwiſe intended, foz he gave him at the verp firſt unſcemly wozds; and 
this ſhe wed his ſpleen cowards him, obviam dedit, he met him, & ipſum , uſque 
ad murum detruſit, this ought not to be laid, to be done, vi & armis, in the Bar, 
this not Clarkelike, the Law here implies this , that it was done vi et armis, it 
is here ſaid, that he met him & permulta verba incivilia dedit, ſuper quo, videns 
eum vagantem, & tantopere male ſeſe gerentem; propter malam geſturam, ce- 
pit & impriſonavit; this Juſtificatton is good fo magiſtrates, are not 
to be abuſed by any one; 5. H. 7. fol. 6. eſt conſervator pacis, and he 
map Arreſt one, the Sherifte is called Vicecomes , becauſe the Carl at the firſt 
had this power; no Earl there was befs2e the Conqueſt ; but he had ibis at plea⸗ 
ſure,ad voluntatem regis, but not to deſcend, but afterwards, when honoz did en- 
creaſe, Vicecomes was then made ( ideſt, vicem gerens, he hath cuſtodiam Co- 
mitatus, & cuſtodiam gaolæ; and if he had not here laid him by the heels, fo2 this 
his ill carriage towards him, he had not done well. 

The whole Court cleare of opinion, that the Defendant had done well here, thac 
the Impziſonment was juſt, and lawfull; and the plea in Barre, by way of Fultifi- 
cation good. ; 

Dedderidge. This is not to be ſuffered, fo) one thus to juſtle an Dfficer of the 
King, being in Execution ok his Dffice, if this had been by chance, and unwillingly, 
he might have pleaded this, if it had been ſo; but his not pleading of it to be _ 
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it, to be other wiſe, as Bracton obſerveth. —© © 
Coke. Act us non facit reum niſi mens fic rea; it appeares plainly, that 54%" 

this was thus done bp him, willingly, and of ſec purpoſe, to hinder him, in the pur- 

ſuit of his eſcaped Puiſoner. - > „ —— 
The whole Court „ was clear of opinion foz che Defendant , that big Jlea in . F 

Barre,and Juſtification, was good, and ſo che Rule of the Courc was, Quod quæ- Billam. 

rens Nil capiat per billam. 


Hercot Plaintiff, againſt Vnderhill, & Rochley, 
Defendants. 


12 an Action upon the Cale, in the nature of a Conſpiracp, foz conſpiring to 
Indict him foꝛz a Felony, ſuppoled to be done in Weſtbrummidge, at Cawcot An Action 
Pills; Upon Non culp. pleaded, a Uerdice was given fo; the Plain⸗ ee 
tiff. | | | . conſpiracy. 
Paul Croke, moved fo; the Defendant in arreſt ok Judgement, that there was 5 
a miſtrial, che venire facias being not well awarded, the Felonp ſuppoſed to be in 
Weſtbrummidge, at Caucot Hills; at Stafford Aſſizes, the Jndicement pꝛefer. 
red to the Gzaud Jury, who found an Ignoramus; the venire ſacias was, de 
Weſtbrummidge & Stafford; this not good, fo; that it ought co have been allo 
of Caucot Hill, where the Feloap was ſuppoſed to be bone. 
Hen. Finch. The venire facias was well awarded, if the ſame had been of one 
Town moze o2 leſs, it had not then been good: It is true, and not to be denped, 
that the venire facias ought to purſue the cauſe of Action; it is laid, that Rochley, 
one of the Defendants, did malitioſe pꝛoſecute him at Stafford, and brought him 
befoze the Juſtices at Weſtbrummidge, Et crimen Feloniæ, & Burglariæ, ei im- 
poſuit (ubi revera nulla Felonia, nec Burglaria facta ſuit) et malitioſe procura- 
vit ipſum, to be Arrcſted and Impziſoned; that he pleaded Non culp. and it was 
found foz him, and ſo the Trpal good, the venire facias well awarded, and Judg⸗ 
ment ought to be given fo? the Plaintiff. 
Croke Iuſtice. The difference will be this, Where a Felony was done, reve- 
ra, and where not; if it be a meer falſe Allegation, and vo Felony done, pet ſuch 
a matter is laid co his charge, and he acquitted, there ibis Action well lieth foz bim 
againſt ſuch a Pꝛoſecutoꝛ; but otherwile it will be, where in facto, & in veritate, 
ſuch a Felony was done there, and this laid to his charge, and he of this acquicced, 
he (hall not fo2 this Bꝛoſecution have this Action, becauſe this is in advancement 
of Juſtice, and foz the finding out aud due puniſhing of Offenders: As to the 
venire facias, here are onely two material places laid, Whether adtunc & ibidem, 
ſhall have reference to Stafford, Weſtbrummidge, oz to the other: Thee things 
are named in the Declaration, and are ſo laid to be material. x 
1. Crimen Feloniæ impoſuit. | 
2. Pzocuredhim to be Arreſted. 
3. The Andictment pzeferred at Stafford. TL oo 
JT the third here ve material, then che venire facias is not well awarded; the 
acquital here is but matter of fozm,you ought here co make the arreſt co be af Weſt⸗ 
brummidge, ozelſe pon will be too ſboꝛt. | 
Dodderidge Juſtice. 23 Martii, 9 Jac- apud Weſtbrummidge, Crimen Felo» 
nĩæ, eidem Richardo impoſuit, ac ipſum, &c. cauſed to be arreſted, this was all 


at Weſtbrummidge, & adtunc, & ibidem ducit, befo2e a Juſtice ; this to be at 
Sl Weſt- 
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Weſtbrummidge, ſo that where he cauſed him arreſtari, thither he cauſed him to 
be bought, this being all, and the ſame ſentence, without any period, until after 
the bzingng ; and this wo2d (ac) doth couple the arrtſt to be at Weſtbrummidge; 
the venire facias here was of Weſtbrummidge aud of Stafford, and as it was 
urged, nothing laid to be at Stafford, but onely the exhibiting of the Bill of In- 
dictment unto the Gꝛand Jury there, upon which they found an Ignoramus; this 
is the chiefeſt doubt, whether this venire facias be well awarded, oz not, the ſame 
being of Weſtbrummidge and of Stafford: It is laid, that procuravit to be im- 
pꝛiſoned, this goes to Weſtbrummidge,that he entred into a Recognizance to ap- 
pear at Stafford, at the next Goal-delivery ; that there, perſonaliter apparuit, he 
a TING his Bill there, and there he took a falſe Dath, and this he did at 
tafford. f 
Haughton juſtice. The Except an to the place is well anſwered, if the Declara. 
tion doth not contam in it ſome oſfence done at Stafford, then the venire facias à- 
warded de Stafford, is not good ; but it is laid, that there malitioſe exhibuit 
quandam billam Indictamenti, apud Stafford, ſo that here is an offence there laid 
to be; this is the metter, tn regard that he was befoze bound by his Oath to do 
_ and therefoze urged, that this ſhall not be ſaid to be done by hum, mali- 
tioſe. 2 
Dodderidge. Af nothing had been by him done at Stafford, but chat which be 
was befoze bound to do by the Law, then the venice being awarded de Stafford is 
not well awarded; the Recognizance was oneſp foz him to appear at the Aſſiſes, and 
there to anſwer to ſuch matters es ſhould be laid to his charge, but other matter wag 
there done at that time bythe Defendanc, fo} he dio not onelp there pzefer his Bill 
of Indictment to the Gzand Jury, but he did alſo there cake a falſe Dath againſt 
Judgement him, but the Jury did not believe him; aud ſo fo2 this cauſe che venire facias was 
given for the weil awarded, and the other place not macertal ; and therefoze by the Rule of che 
Flaintiffe. Court, Juogement was given fo; the Blainti4. 


Everard Plaintiff, againſt Hopkins 
Defendant. 


A ſpeciall IA ect Action upon the Caſe, the Plaintiffe in his Declaration ſbe ws, that 

dec 1 the Defendant being a common Chyrurgeon, had undertaten the cure of bis ler. 
vant , being hurt with a Cart-whecle, he ſbe wes further, that he was not onelp 
careleſſe of the Cute (he being by pꝛomiſe and agreement between them, to have 5. 
Marks faz the Came Cute) but he hav alſo applyed unwhollom Pedicines, and with 
them had put bim to moze paine, per quod ſervitium ſuum amiſit per ſpatium of 
one whole peare; unde actio. The Defendant by Plea ſaith, that true it is he had 
agreed with the Plaintffe foz 5. Markes; and that after this, the Plaintiffe himſelf 
bad diſcharged him, of and from the ſaid Cure, but further laith, that befoꝛe this diſ⸗ 
charge (S) 25 Decembris, 9. Jac, he had anplped un to him good, and wholſom Me⸗ 
dicines, and ſo demands Judgement of the Court. Upon this Plea in Barre, the 
Plaintiff? demurres in Law, the Defendane joynes in Demurrer. 

George Croke foz the Plaintiffe, that this Plea-in Batre, is not good, the actt- 
on, is an action upon the Caſe againſt a Surgeon, fo applying of unwholſome me- 
decines unto the wounds of his patient; the Defendant in auſwer to thls ſaith, that 
be hath applyed wholeſome medicines ; this is no Plea, by 48 B. 3. fol. 6. yan 
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an Action of treſpalle upon the caſe was bꝛought againſt one, who took upo! 
cure the Plaintiffe of a wound, but did not: and Brooke cds es 1 ond 
placito 25. out of 48 E. 3, fol. 6. b. if a Smith do pꝛick my hozle in ſhoing, 43 x 
an Action upon the Cale lyeth foz this; and if a Smith do warrant mp hoꝛſe, to B SON + 
cure him, and doth not, an Action upon the Laſe lpeth fox this, otherwiſe it is, Ai on : 
where be doth what be can, without any ſuch warranty; to this purpoſe is 46 E. 9Ponthecaſe 
3. fol. 19. a. an action of Treſpaſſe upon the Caſe bought againſt a Smith, and Fax to 24. 
lo is Fitz. Nat. Bre. fol. 94. D. and the old Book of Entrees, title Action upon . 
the Cale, fol. 2. b. an action upon the Caſe againſt a Barber , fo2 barbing of Nat. Bre.f.94. 
him, negligenter & inartificialiter, and the old Book of Cutrees,citle Phyſitians c ©: old Book 
Chyrurgeons. fol.453. placito 1,2,3,4. an Action upon the Caſe againſt a Cyy- i 3 zert. 
rurgeon ko; undertaking of a Cure, and not per ſoꝛming of it; the Action here a⸗ on 
gainf him is, fo2 his negligence in the Cure, and alſo fo his applying of unwhol- Kc. 
ſome medetines; his Plea to this is, that he bath applped bolſome medicines, which 
is no plea at all; but he ought here to have pleaded Non culp. 

Whitlock fo2 the Defendant; that the Plea here is good; here is laid againſt 
bim, crimen ignaviæ, & crimen verſutiæ. Two things are mentioned in this 
Declaration, it this one plea doth vitiate the Declaration in both points, then this 
Plea will be good; ik he had here taken a travers, with an abſque hoc, this had been „ E 60 
good; but this plea, as it is, och give a full anſwer to all the matters in the Decla. b. WIG 
ration, and where a pleats latisfactoꝛy, there needs no travers; as in 9 E.4 fol36. 
b. where it is ſaid, that when che tenants plead in the Negative, and contrary to the 
zit bzought againſt them, it is ſafficient foz the other to maintaine bis TThit, that 
they were Tenants, as the Tic ſuppoſes, where thep plead Non tenure; as to the 
other matter, he pleads, that he continued the Chyrurgery, untill that 25. Decem- by Z. 4. ſol 8, 
bris, he was diſcharged of the ſame by the Plaint ilfe; this diſcharge being by woꝛd, 
is a good diſcharge, and this appears bp 18 E 4. fol. 8. b. where a Carpenter did - 
Covenant to build a ſufficient houle, of a certain length, and byeadth, and to have |” . 
pro labore ſuo, 10.1. afterwards he would not ſuffer him, to make this, but com 
manded him to the contrary , and ſo diſcharged him; with this agrees 19 E. 4. fol. 
2. b. that ſuch a diſcharge, is good by wozd; and ſo here in this Caſe; Alſo the 
Declarrtion here is not good; this Action doth not ly fo2 the maſter , fo? at this 
time, the ſervant was not able to do him ſervice, being lame; alſo the tonſiderati- 
on here is not well laid; (S) 5. Parks to be paid, but no time limited, quando to be 
paid, (but poſtea ſolvend. ) and it is not laid to be cum inde requiſitus, and if MENG 
there be no remedy for him, to come by this z then this is no perfect contract; and caſe. © 
this appears by 14 H. 8. fol. 19, 20. in Wheelers caſe; ſo that he is here, without 
remedy, becauſe that no time is limited, when he ſho vld have it; alſs the Declara- 
tion is contradictozp, foz he is not to have the 5. Parks, untill he hath cured him, 
and if he doth not cure him, then he is not to have it. 

To this, it was anſwerered, that the plea in Barre, is bad, and the Declaration 
good, it is here laid, that be was negligent in the cure, and had applyed unwholſom 
medicines, and here the Plainciffe had juſt cauſe of Action. 15 Decembris, 9 Jac. 
he agreed with him, for 5 Markes, poſtea ſolvend. and though no time be limited 
foz the payment, pet this is to be paid, when he hath curedhim, and when he hath 

erfected this cure, he may then have his Action upon the Cale fox his money ; ſo 
ere, the Plaintiffe hath juſt cauſe of action, foꝛ the Defendants neglect in the cure; 

and the Defendant alſo hath good remedy fos the 5. Parks agreed to be paid him, 
when he hath finiſhed the Cure, ST 

Coke chief Juſtice. In the expreſſing of the Conſideration, if chere be a re- 
cipzocall pꝛomiſe laid, there needs not in the Declarafion, to be laid, the payment of 
the monep, noz per the time, when the ſame is to be paid, becauſe the Law gives 
the party, a ſufficient remedp, to recover his money, agreed to be paid, when he hath 
done that which on his part is to be perfozmed ; and fo} default of perfozmance , oz 
foz negligence in the perfozmance, an _ _— the Cale well lyeth toz this, 35 

. 2 | 
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if a pzomile be laid co be in this manner (S) that it pon do pay ſo much unto me, 7 
will chen deliver unto you ſuch a hozſe, here he ought to lap a ſpeciall papment of the 
monep, oz no Action foz not deliverp of che hozſe, but here in this pꝛincipall caſe 
ie is laid to be pro & in conſideratione, of 5 Markes, tunc poſtea ſolvend $4 pro 
here the Plainciffe ought to have laid in facto, that he had paid the money, this is 
not ſo laid, and therefoꝛe as this Cale here is, this omilsion, is an incurable fault. 
It is alſo here laid, that he did apply, indebita, & inſalvbria medicina, fo this, 
the maſter map ha ve an Action clearip; but the ſervant cannot habe an Action upon 
this agreement, but he may have au Action upon the Cale foz his applying ot un- 
wholſom medicines to him. It is conſinerable, whether the maſter here map have 
an Action upon the C aſe, upon an Action of the Caſe, this he map have, if the ma- 
ſter ſends his lervant, to pay money fo2 bim, upon the penalty of a bond; and in his 
wap, a Smith, in ſhoeing,doth pick his yozſe, and ſo by reaſon of this, the meney 
is not paid, this being the ſervants Moꝛzſe, he ſhall have no Action upon the Caſe fo) 
this px'cking of his hoſe, and the maſter allo ſhall have his action upon the caſe, foꝛ 
the ſpeciall wꝛong which he hath ſuſtained by this, by the non · payment of his money, 
occationed by this; the pleading here is not good, he might apply holſome, and un⸗ 
whollom medicines. 7 
Dodderidge Juſtice. Ik a third perſon ds challenge the ſervant of another, and 
by reaſon of this, the le rbant kecpes the houſe, the Maſter ſhall not have an Action 
upou the Caſe foz this, no} pet foꝛ Slanderous wopds ſpokentoche ſervant. 
Coke agred herein. 
Dodderidge agreed the Caſe of pricking the ſervants hozle by the Smith, 
going to pap monep foz his Palter, but in this pzincipall caſe, how can the maſter 
have any detriment (and without this he cannot ha ve anaccion)here che ſervant was 


3 E. 3. Fix. lame, aud unable to do his maſter any (ervice , and it is altogether uncertain when 


title Corone he ſhall be cured. 3.E.3. Fitz. title Corone placito 163. a Phylician to be hanged 

placito. 163. fq; applying of contrary Phpſick, with an intent to halten the death of his Patient; 

but J do not (ap, that this is now Law, it wag ſo thed, when voluntas pro facto 
was judged. 

Coke. Medicamenta, are of three kindes (S) medicamenta benedicta, which 
do cure. 2. ſpcrabilia, whice do pzolong the Cure, thele are bad. 3. medicamen- 
ta imperita, this the wozlt of all. 

Coke & Dodderidge. This is a good Caſe, aud wozthy of conſideracton. 

Coe Jucver betoze did lee an action upon che Caſe, upon an Action on the 
Cale. | 

Croke Iuſtice. I one do pzomile another 10.1. fo2 to build a houſe, he is not to 
- have this money paid him, untill he hath buile che Pouſe. 

Coke denyed this, fo2 be is to have his money befoze, and if the other do not builo 
the houſe,according to his agreement, he may have his Action againſt him, and ſo 
recover dammages. = 

Croke. If a man ſends bis ſcrvant upon a meſſuage of ſome impoztance , ano« 
ther having digged a hole in the bigh wap, into which the ſervant falls, and hurts 
himſelf, ſo that he cannot go auy further upon bis maſters Mellage, here the ſer- 
cord (þall have au Action upon the Caſe, fo; this, aud che maſter allo ſhall have 

The whole Court agreed this, and that ſo here is an action upon the Cale, upon 
an Action on the caſe , and ſo likewile in the Caſe of che Smith, where he 
paicks the hozle ofthe ſervant, being on his journey, to pay money foz his mafter, 
The opinion to ſave the penalty of a Bond; both the malter and che ſervant, mop have their ſeve- 
of the Court dall Actions upon the caſe fon the leverail wrongsthep have hezeby (uſtalued. 
tie bur The whole Courcinclyned to be ot opinion foz the Plaintiffe, that the Action 
Judgemenr Was Well bzought, but the pleading not good noz formall; and ſo no judgement gi- 
piven, ended ben in this Cale: and the ſame being adjourned, was not moved againe, but ended 
y agreement by agreement, as was conceived. 
Wilſon 
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Wilſon Plaintiffe , againſt Dodd 
Defendant, 


N an Action of treſpals, fo an aſſault, wounding, taking and impꝛiſoning, The 
I Dekendant pleads, quoad, the aſſault, and wounding Non pra & quoad, _ — 
ta king, and the Impꝛilonment he doth juſtify,by foꝛce of a Warrant he had from ding, taking 
the Lozd Majoꝛ of London; but doth not ſhew in his plea any time, when the war- ae pet 
rant was made, noz yet any place, where the lame was made; he doth juſtify in this 7 
manner, quoad captionem, & impriſonamentum , but in this his Juſtification, he 
leaves out the aſſautt; co this plea, thy Jlaſntiffvemurres in Law. ; 
Coke chief Iuſtice, Oe did this, when he was Major, and a Juſtice of Peace. 
and he delivered tbis unto dis Parſhall ſuch a day, and at ſuch a time; this is good, 
and ſufficient, without laping anp certain time, when this was done, but this is good 
as it is; notwithſtanding that us place, noz time is ſhewed, when the pꝛecept was 
made, but that ſuch a dap, and at ſuch a place, the ſame was delivered to the Of- 
ficer, by vercue of whichz he did tempore quo, take him, and impꝛiſon him, this plea, 
and juſtification, as to this, is good. 
Binge, fo} the Plaintiffe; che 2arrant here is his ſole juſtification, and if there 
was no ſuch Matrant, then the juſtification is not good, and therefo2e this is a very 
materiall matter to be certainly ſhewed; and if a travers ſhould be taken} that there 
was no ſuch Warrant, if it be not certainly ewed, where the ſame was made, this 
cannot be ttped. | : 
Coke. By 3. H:7. Where divers tatngs are laid in a Declaration, in a plea in , f ,, 
Barre, the Defendant needs not make mention of all of them; and as fo the triall, 
this ſhall be, where the delivery ol the Warrant was; che Warrant is here dire» 
cted unto the Kings Dfficer, aud Waldron is an Dfficer to the Citie , it is to be 
conſidered, whether an Dflice2 ofthe Citie, ſhall be ſaid to be an Dfficer of the 
King*he ſhall be laid ſo to be fn antient time ſerieants, were called Catch-poles, bes 
cauſe they take men by the pole, oz head; and then all che body followes. 25 E. z. 
capite 2. de ſervientibus, touching labourers, upon refuſall,to be let in che focks, 
aud ſo this Caſe was adjourned,to be further avviſed upon. | 
Afterwards (S) Termin. Paſch. 13. Jac,B-R. this Caſe was moved again. Term. Paſch. 
Dodderidge Iuſtice. Thele are ſeveral aſſaults here laid, ( S) the aſsault, in the 73: Jac. B. R. 
wounding, and the aſſault, in the taking, here he hath in his Plea juitifyed, quoad — 
captionem, & impriſonamentum; but in this his juſtiſiration, he hach left our the 
allault, which is the chief cauſe of the Demurter; ant for this defect in his Plea, the 
fame is not god, but to be diſcontinued, and this appeares to be ſo by Herlacken- 
dens Cale, Coke 4 pars. fol. 62. where the D t, as to all the treſpas, ce 4.pare, 
ræter fractionem clauſorum , nec non præter ſueiſionem 200, quercuum, & fol. 52, 
Non culp. & quoad fractionem clauſorum, &c, ac herbæ prædict, &cc. the De- e ee 
keudant plcads matter in law, by which he intitles himſelf co the Land; bur in the 
itted. and ſo nothing pleaded 


quoad, the treſpaſs as to the trees, was altogether s | 

unto this; and the Demurrer being joyned, all is diſconcinued ; and fo is 7 E.4. ) E. 4.f.24. 

fol,24- b. and 27 H. S. fol. 1. b. but there, chat the matter in law might appear by b. 27 K.8, 

aſſeuc, the lea was amended, and the role. | 1 
Coke. Quoad the taking, and impyiſoning here, he doth juſtify, this vorh not in: 


- aſſault. 
3 Dodderidge, 
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Dodderidge. The Action here is foz an aſſault, wounding, taking and impꝛiſon- 
22 Afcifar.fol. ing, by 22. Aſsiſar. fol. 99. placito 60. a man map aſſault another, although he vo 
99. Placito 60. not ſtrike him, as there one did with a Hatchet, out at a window, the offer is „ in 
judgement of Law, an aſſaule ; he ought here to have anſwered unto the aſſauic, foz 
he may be found guilty of the aſſault oneſy ; and here the allault in the wounding 
is not the aſſault, in the taking, and theretoze he ought in this his plea, to have mad þ 
anſwer unto this. | | 
Coke. Oe ought here to have juſtifyed ſpecially , which he hath not here ſo 
| done. 
plea difcon- The whole Court agreed in this, That foz the omiſſion of che Aſſault, in the ca, 
rinued, and toKing (in his juſtification) foꝛ this cauſe, the plea is not good, but diſcontinued, and 
begin again. therefoze by the rule of the Court, co begin againe. 


Foorde Plaintiff againſt Hoskins 
Defendant, 


An Action I In an Action upon the Caſe, bzought againſt the Defendant , being Lozd of a 
upon the Caſe L Manon, fo; refuſing to admit the Plaintilke unco a Copp-hold Eſtate, beiug no- 
TT minated thereunto by the pꝛeſent Copiholver , the Cuſtome of the Panoz being laid 
ſing to admit to be, that every Coppholder may nominate one to his Copyhold Eſtate, who upon 
one to a Copy tender of his Fineunto the Lozd in Court, ought by him to be admitted, and that he 
hold Eftare. being thus admitted by the Cuſſom, he alſo is to have the ſame pziviledge of the like 
nomination afterwards; that the Plaintiffe being nominated cotheCopyhold Eſtace, 
did tender his Fine to the Lo in Court, and pzaped to be admitted; the Lozd re- 
fuſed ta do this, aud fo) this his refuſal, the Action here was bzought,Thether the 

ſame will lie, 02 not, is the queſtion + - 
Coke chief Juſtice. It was againſt Feoffees in truſt, who refuſed co perfo;m 
the truſt repoſed in cthem,whether foz this an Action upon the Cale at the Commons 


Law lpech, oz not ? o whac remedy ? 

Stroude. The Chancery will apde him in chele Caſes; the Surrender here was, 
to the uſe of one foz life, who came unto the Lord, and deſired bim to admit him; it 
he which requices to have auſe perfozmed, aud bath neither jus in re, no; ad rem, fo 
which there is no reme dy in Lew; this Action upon the Caſe , is here bzought fc? 
the dammages, which be bath ſuffained by reaſon of this his refuſall ts admit him a 


Coppholder. | 
Coke. So it map as well be ſaid, in the Caſe of Feoffces fn cruſt, who dorefule 


_ toperfozm the truſt. 
Haughton Juſtice. Map one have an Action upon the Caſe againſt che Loꝛd of 


 aPannoz, fo; refuſing to keep a Court, ſuch an Action lieth not againſt che 

Lom. 8 | 
Dedderidge Juſtice, By this Cuſtome, as it is here laid, this Action upon the 
Caſe, well lyeth againſt che Lozd. 

Coke. The Lozd here hath jus admittendi, you ought here alſo to pꝛeſcribe, in 
the remedy foz ſuch refuſall, to admit, as to have agaiuſt him an Action upon the 
Caſe fox ſuch bis refuſall; if a man have a deed to be (nrollev within 6. moneths, i 
not, he to looſe the land, if the Clarke of the Jnrollments will not turoll this, an a- 


ction the Caſe well lyech againſt him. 
upon the C pech againſt him Doderidoe 


— „ th. 
- 
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inſtituted, hath a mandat to the Biſhop, who refuſes to do arcozding to the mangar 
fo} this his rckuſall,an Action upon the Caſe lpeth. - 
Coke. Ik one comes to the Lozd of a Mannoz, and deſires him „to adniſe 
him, who ſaith , that he will be of chis adviſed , whether an Action upon the 
1 lie againſt him fo this? and whether che ſame ſhall lie foz every 
refuſall. : | 
Dodderidge. The Action upon the Caſe, here well fpech againit the Lozd in this 
p2incipall Cale, foz his refuſall to admit him; the Cuſtom hach confirmed this Co- 
pphold Eſtate to paſſe in this manner. 
Coke. If a Copp - holder of inheritance, grants his Copy hold land to one, and 
to his heirs ; this ſhall deſcend, and no tenant by the courteſp, uoz yer Dotver, 
ſhall there be of this, without a ſpetiall Cuſtom fo the ſame. 
Dodqeridge. If he ſhallnoc have this Action fo his apde and remedy, then the 
* may cut them off from theit admittanees, which may pꝛove verp pꝛejudiciall 
co them. | | | 
Coke. Oe map go into the Chancery fox bis remedy there in Perimans Caſe, Coke 5 pars, 
5.pars. fol. 84. It is there Objected, What remedy is there foz the party, ifche fol. 84. in 
Tenants will not pꝛeſent che ſurrendex, 02 if the Steward will rcjece che pꝛeſent- 70091! caſe 
ment; Anſwered by the Court, that the like Objection may be made upon a bar» 
gain, and ſale bp de d, what remedy, if the Clerke will not enroule this; end ſo in 
the Cale of a Copp· bold; what remep, if ebe Copyholders will not pꝛeſent a ſur- 
render made out of Court, it is there ſald, caveat emptor, he at his perill is ta 
perfect all this whieh is requiſite ca his aſſurance ; and this is a good Caſe. The 
whole Court ( Dodderidge excepted) agreed clearly, againſt the Plainciffe, that che 
Action pon the Caſe ſpeth not ag ainſt the Lozd fo this his refulall co admit the 
VWtainmiffe, aud ſu the fame was adjourned unco another time, to be further de⸗ 
bated, 
Atterwarvs (5) Termin. Paſch. 13. Iac. B. R. this caſe was moved againe. 3 
Coke. Lozd, and tenant Coppsholver by ſurrender, o2 by Nomination, by fopce . Jag. B. K. 
of a Cuſlome pꝛecevent, deſires the Loꝛd at his Court, to admit him to the copphold this caſe was 
Eltate, and offers him his Fine, the Lom refuſes, he cannot take the pꝛollts, be- moved again. 
foze aomntance, here is damnum, & in juria, whether fo this refuſall he may have 
an Ac ion upon the Cale, oz not? it ceſtuy que uſe deſites the Feoffees, to make 
a E kate over. and they lo to do refuſe, fo2 this refuſall, an Action upon che Caſe 
iveth not, becaule fo) this be bath his pzoper remedy by a Subpena in the chancery; 
thiop riticiyallicaſeere, eſt novus caſus, and the firff of this nature. 
Dodderidge. It the Oꝛdtnarꝝ vo tefule, to admit a Clerke pꝛeſented to him, an 
Action upon the Caſe lies agatuſt him fo; this, becauſe he hath but a miniſteriall 
Office, at thts time mutata opinione, this action upon the Caſe lyeth not againſt the 
Low, fo} this his refaſall, to abmit the Plaintiffe unto che Copyhold Estate, fo) 
this is to dzaw an intereſt from him, by one who hath no Intereſt at all. J do not 
ſee how the Loꝛd can be compelled bp the Plaintiffe, by way of Action, to do this a- 
gainſt his will; and that by one, (S) by the Plaintiffe, who hath no right at 
all. 
Coke. Me which hath the truſt, hath no remedy by way of Action, againftthe 0- 
ther, who hath the Intereſt; fo2 a truſt is not aſſets, no; pet fopfeſtable by attains 
der. and.Co in effect the ſame is nothing; if a requeſt be made, and nothing hereups 
orvore-, oy this is implped a refuſall, and if foz every ſuch refuſall, an action (hall 
be bz0uxht, this will bꝛing in many inconveniences, 4 pars.fol.22.in Brownes caſe, Coke 4. pars 
No dower, tenancy by the curteſie, no} anp other incident, which the Law gives — en B 
ta other inhericances, Wall be of TopphoidETlates 8 eee ellerm in caſe 
the Law) without a ſpecial cuffdn\fd) the ſanie, d ide Toes remory, be hall not 
here have an Action upon the Lab; td admit bim, up» 


on requeſt, without a ſpertall cullom alſo fo; this. In the Caſe remembꝛed of the 
| pꝛeſentment, 


* 
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ement 
querens 


Billam. 


Nil capiat per 


" prelentment, there theparty to be pzelented, hath jus, but here , in this princiyall 


Caſe he hath not ſo, and cherefoze clearly he cannot have this Action bere againſt 
the Lozd, fo2 bis refuſall co admit him, without a ſpeciall Cuſtom, oz pꝛeſcription 
fo2 che ſame. But in all cales of Miniſteriall Dffices, if thep reluſe to do their Ok- 
fices, actions upon the Caſe ſhall well ſp againſt them, as againſt the Clarke of che 
Jnrollments, ik he refuſeth co enroll a deed, an Action upon the Caſe lpeth againſt 
him fo2 this; but it ſhall not be ſo in caſe of truſts. It is very clear, that no 
Action upon the Caſe here lyeth againſt the Lozd fox this his refuſing io admit him; 
if an Infant Loꝛo be, and there is one who hath luch a nomination, the Jufant Lozy 
is dilletſed,a fine levyed,and 5. pears paſt, is this his nomination, by this barred it he 
bath any right, the ſame is bound, but it is very clear, chat by this Non:ination , he 
bath no right at all, che Intereſt is in the Lozd, the Nomfnatee, bath neither jus in 
re, noz pet ad rem, he hath onely a Nomination, which is mattet meerly in equitp; 
if he pleads the admittance, he is to plead the ſurrender, and this is to be pleaded, ag 
the grant of the Lozd (S) dominus conceſsit, and ſo the admitcance gives an in» 
tereſt, he having none befoꝛe, in the caſe befoze of the Fine, the Infanc Lord, after 
be hath avoided the Fine, he map admit him, ſo that by this Momination, he bath 
no right at all, befoze admittance, J never pet heard of any ſuch action bzought as 
gainſt the Lov, this is prime inpreſsionis,the firſt of this kind. 

Haughton. Will an Action upon the Caſe lie againſt a tenant fo life, if he will 
not attourne to a granteeof areverſion ? it will not lie againſt him, 

Dodderidge. If a man makes a Feoffement in fee to I. S. and delivers the 
Charter of Feoffement unto him, by this he is but a tenant at Tull, if he rcfuſes to 
make livery of ſeiſin to him, he ſhall not habe an action upon the Caſe foz this his 
refaſall, 

Coke. An Action upon the Caſe doth ſuppoſe, that there is both damnum & in- 
juria; injuria is that, which is contrary to the Law, here can be neither of thele, 
bceauſe he hath no intereſt. | 

Dodderidge. No action upon the Caſe lyeth foꝛ not pꝛeſenting of one to a Bene- 
fice,as if one do pꝛomiſe to pꝛeſent I. S. to a Benifice , and he pꝛeſents another, and 
not I. S. he (hall uot have an action upon the cale foz this; the whole Court agreed 
with him herein, but he is to have his Quare Impedit. 

Dodderidge. Where an Action upon the Caſe lpeth at all,the ſame lyeth as well 
for a Non feaſans, as for a misfeaſans ; but here the Platntiffe hath no Jutereſt at 
all, and therefoze by ſuch an action upon the Cale, he ſhall not dzaw an Jncereſ co 


 bemſelffrom the Lozv; againftbis will. 


Coke. Omnis innovatio plus novitate perturbat quam utilitate prodeſt. The 
whole Court cleare of opinion, che Action upon the Cale here bzought bythe Plain» 
tiffe againſt the L od, fo2 refuſing to admit him unto the Coppbhold Eſtace,voth not 
lie, ik it Would, the conſcquence of this, is much to be feared; and therefoze che rule 
of the Court was, Quod querens Nil capiat per billam. 


Ewer 
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Ewer Plaintiff , againſt Chamberlaine 
Defendant. 


[ NN a Tit of Erro to reverſe a Judgement given here againft him. 48 
Yelverton the Rings ſollicits} , moved the Court foz an amendement of the x... 
Bill, upon the Fple. 
Coke The Bill here is the Dpiginall, we map amend the Declaration accozding 
to the Bill, but how cau we here amend the Bill ic ſelf ? 
Elverton. The firft dꝛaught of che Bill, was well, and righe, but in che Jagrof- 
ſing of it, thele wozds (S) (primo intraverunt) foꝛ the occupancy was omitted, and 
this is the maine point, but this was right in the Dffice-book, in the firſt dzaughe. 

Coke. By 10 H. 7. if the Office Book be well, then (God foꝛbid) that this o- _ 
miſſion by the Clarke, in the Jngroſſing- ſhould any wapes pꝛejudice che party, but Amendement 
that this may well be amended, and ſo accozding to this, by the rule of the Court, 13 the Court. 
che ſame was amended. . Ai. 
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Certain ( ASES and Reſolutions 2 the Sta- 
tutes of 18 Eliz. capite 3. touching Ba#tard-chil- 
dren, and 43 Eliz. capite 2. concerning the Poor, 


and Proviſion for them. 


The KINO, and Charles Hammonde. 


bon a Habeas Corpus, Hammond appeared, the returu here- , fen 
ol being read, it appeared, that he was committed, and detepn- Corpus, 
14 ev in Phiſon, in the Countp of Oxon. 
7 Littleton moved the Court fox Hammond, fo; his diſcharge, 
© the ground ok his commitment being not good, the ſame not 
being done, in a due and legall manner, being upon the stat. ef : 8, 
ADA TAS Deatute of 18. Eliz. capite 3. made fo2 pꝛoviſion foz Balkards Tliz. capit. 3. 
Chilozen. Hammond having got a Baſtard Childe. By che Statute of 
18 Eliz. this is to be referred unto the examination ofche two next Juſtices of che 
Peace, fox to examine, and onder the ſame; they accozdingly did examine the 
matter, and made their oꝛder therein, the which, ik the party refuſe co perfozm, oz to 
enter into bond, to appeare, at the next Quarter Seſsions, then they are to com- 
mit him to Pꝛiſon, without Baile oz Painpzile. Hammond accozdingly entred 
into this Bond, and alter, at the next Quarter Deſlious, where he appeared, the Au- 
ſices there dw make another Oz der, and betauſe he did refuſe to perfozm this, thep 
vid there commit him to Pꝛilon; which Jnſpyiſoumenc thus by them was illegally 
done, this being ont of their power; they having no ſuch power given them, 
dy the Deatute; but upon his'refaſall, co perfozm their ozver, they ought co have 
purſued, their ozdinary-remedy againſt him, (8) upon his Bond, entered into , but 


not by (ach Commitment. | 
OY Te 2 8 Hide 
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The party 


bailed per 
Curiam. 


A Habeas 


Eliz.cap.3. 


Stat. of 18. 
B. Eliz. c. 3. 


5 
Pp 


Termin. Mich.6.( aroli Regis. B. N. 
The K I No , and Smith. 


Ich. Smith, came to the Barre by a Habeas Corpus; and upon the return ot 

.\ the Sheriffe of the County of Oxon.' ic appeared,thac there being a Baſtard 
Child, begotten of the body of one Margaret Smith of Bleckthorne, in the Coun» 
ty of Oxon, the Matter was examined, by Doctor Standard and Mr. Gregory 


the two next Juſtices of Peace, and it appeated upon proof befoze them, that the 


ſaid Smith was the reputed Father, upon this they wade th / ir ozder againſt him, 
arcoꝛding to the Law, and acco ding to the Statute of 18 Eliz. capite 3. fog main- 
tenance to be pꝛovided foz the Baſtard Child, and foz diſcharge of the Pariſh , and 
that by vertue of the Warrant made by Mr. Gregory, the ſaid Smith was commits 
tes to his Cuſtody faz the not perfozmance of their Oꝛder, & hæc eſt cauſa. 

Jones Juſtice, Upon reading of the return, J ſee the ſame fault in it, as was in 
the return upon Hammonds Habeas corpus, foz the like matter touching a Baſtard 
Child, who was committed by the Juſtices , fo: not perfozming of their Ozder, 
whereas they have noſach power by the Statute of 18 Eliz. capite 3. to commtt 
any one fo not perfo2mance of their ozder, but the two firſt, and next Juſlices are 
to take bond fo} his appearance at the next Quarter Selſſons; and foz this cauſe, 
the return in that Cale, was qu sſhed, and the party bailed by the Court, and the 
Court gave further time foz the examining of the matter, tbere being here a kur⸗ 
ther point upon the Statute of 18 Eliz, 2. capite 3. Foz firſt ,'Sit Hemy Poole, 
and Doctor Standard, being the two next Juſtices, did examine this matter, aud 
it then appcared befoze them, that one Field was the reputed father, and upen this 
they made their ozder again! Field, accozding co the Law, foz me intenance of the 
ſaid Baſtard Child, and foz viſcharge of che Pariſh, and to enter into a bond foꝛ his 
appearance at the next Quarter Seſſions, and to abide their Dzder there made, be 
refuſed to enter into the Bond; but appeared at the Seſſions , and there did peti- 


tion, and ſhewed that Smith was the reputed father, the fozmer ©2der certifyed ts 


the Seſſions, the Fuftices there, did nothing upon it, no2 made any finall opt er, but 
granted a new reference of this unto.the ſaid Doctor Standard, and to Mr. Grego- 
ry, Sir Henry Poole being removed out of the Countrep, and they made the lat 
Dder contrary to the fozmer, and by this O2der they did charge Smith as the repu⸗ 

ted Father, to pꝛovide fo2 the baſtard Childe. a 
Hide chief Juftice. And the whole Court cleare of opinion, that the Juſtices, at 
their next quarter Seſſions, ought to have made a dn all Oz der in this caſe, oꝛ to 
| have 
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have either affirmed, oz dilallowed of the fozmer oꝛder, and then afterwaros, to have 
granted, a reference of the cauſe, to the ſame next Juſtices of the Peace (if in the 
Countte ) which made che lirſt oꝛder, fo; to conſider better of it, and of che pzoof,and 
this had been accozding to the Law. 2 20 | 


Nota, That upon Reading of the Statute, and conference had amongſt the 
Judges, they all agreed ta this, that after an appeal to the Seſstons, and the Juſti-« 
ces there do repeal che ũtſt oꝛder. the inatter then is as res integra, betoꝛe them; 
and they may then grant 6-re-Leterence of the matter to ehe two ne xt Juſtices. 


Nota, per Curiam, in this Caſe, that upon the Statute of 18 Eliz, capite 3, 
the Recogniſance taken, ought ta be in the dis junttive (S) co perfozm the oꝛder by 
them made, 02 to appcare a the nert Quorter Sefffons , and to abide the 02der 
there. 5 


Nota alſo per Curiam in this Caſe, that upon the Statute of 18 Eliz. capite 
3. one Juſtice of peace by his warrant may commit, but becauſe the Mittimus be- 
ing ſhe wed, and the ſame was not purſuing the Statute, the Recognizance being 
to be in the disjuncti ve, which was uot ſo,therefoze by the Rule of the Court, Smith 


was bailed, to appear at the next Quarter Seſſion to be held fo2 the ſaid Coun: per Cur 


tie og | 


Nota, that in this Caſe, another point was moved upon this Statute of 18. 12 Ele. c.. 


Eliz. capite 3. (S after the two next Jullices, have made an oꝛdei under their hands, 

whether one of them may afterwards diſa vom this, 02 not, and if he ſo doe „ what 
is then to be done, as here Doctop Standard did; Upon the reference from the 
Dellions. The Court delivered na opinion, as to this, in regard they all reſol ved 
the ſame referrence to be illegall; the Juſtices at che Seſsions , having done no- 
thing upon the firſt oꝛder, either by wap of affirmance, oz diſſalowing of the ſame, 


u02 anp finall ozderthere by chem made, but a generall reference againe unto che 


two next Juices. TAhich was not good, no? legall. 
Termin. Paſch. 8. (aroli Regs. B. R 


Bomber Plaintiff, againſt Panter 
Defendant. 


Na ſpeciall Action upon the Cale, the Plainciffe laid in his Declaration that 12 2. 
the Dekendant did endeavour,conarus fuit, to queſtion him, and to charge bim at Cc. 
the quarter Seſlions, to be the repuced Fathec of a Baltard child, whether the Ac- 


L 


tfou lap oz not, was the queſtion. 


* 


Richardſon chief uſtice, and the whole Court, were clear of opinion that the 


18 Eliz.c.3. 


Action did no: lie, this being an Eccleſiaſtical Scandal, and ſo to be pyniſhed 
there; but ik he bad laid, that be had pzocured an Dzver at the Seſsions, to be 
there made againſt him fo: to be the reputed Father, and ſo to keep the childe, then 
the Action would well lie, by reaſon of the Tempozal loſs, but it is not ſo laid in 

the Declaration. | | 
Richardſon chief Iuſtice, and the whole Court in this agreed, upon that Sta: 
cute of 18 Eliz. cap. 3. That the Juſtices of the Peace, noꝛ pet the Juſtices of AC: 
iſe, have any power to meddle with Baſtard Childzen, but upon an vm any 
etling 


Seat. of 18. 
Eliz.cap. 3. 


Termin. Mich. 7 Caroli Repis, B. R 


ſetliug, but this is to be done by the two next Juſtices, by the Statute of 18 Eliz. 
cap. 3. this comes not to the Selstons, but upon an appeal, they ore therefoze co 
oblerve Oper in their Pyoceedings; (id where it is laid to be, that he div laboz 
the Juſticesof Peace in this matter: this muſt be upon the Appeal, in which caſe 
they oz the Juſtices of Aſsile may meddle in it. . 


5 


Termin 
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The King and Reve. 
A Haben cor- Rr. was biought to the Bar bp a Habeas Corpus, and upon the SOtatute 
Ius. of 43 Eliz. cap. z. the Cale upon the Return of the Habeas Corpus, being 


Arn deo, bead in Court, appeared to be this ; Reve being brought roche Ber, bp rhe Reep- 
43 — er of New · gate who made his Return, which being read, it appearev thereby that 
EET he was committed by vertue of a Marrant of Mr. Shepherd, a Juſtice of che 
Peace in the County of Middleſex, becaule he being the repuced Gzand-father of 


| _ ThePariſhi- One Benjamin Gregory, a poo? F atherle ſs and Motherleſs childe, maintained ac 


overs of the the charge of the Parich of Dt. Giles in Campis, and he being a man ot ability, 
Pariſh of St. refuſing to maintain o pꝛobide fo2 the Childe, oz to finde Sureties foz his appear 
Gilere com" ance at the next Quarter Delsiaps-to be held fog the County of Middleſcx. 
Ruft Reve. Upon this, the Return being read, the Court was moved to have Reve diſchar- 
gen, becauſe this Martant fo2-his Commitment appears to be againſt che Law, 
Stature of the lame being grounded upon the Status of 43 Eliz, cap. 2. Raſtal tit. Vaga- 
43Eliz. cap. bonds, fol. 428. thexaheing in this Statute this Clauſe: (S.) Be it Enacted, 
2. &. Chat the Father and Gand father: Mother am Gzand-mocher, and the childzen and 
G1and-childzen, of every pod petſon not able to wok (they being of ability) Gall 
pap ſuch Races, and in ſuch wiſe, foz the maintenance of ſuch poo? perſon, as the 
Juſtices of che Peace of that County, where ſuch ſufficient perſon dwelleth,ac their 
general Quarter-Sell mel vious ſhall ales, Jubpæna cyfoxteit Twenty Fillings fo; 
= - | 3 | 
—— Warrant, it was urged, that there was no ſuch perſon as the Law 
takes notice of, (S.) as the repu 65 Aather, 1. 
Statute of puli; and the rept A t, ts the tate dk 7 
18 Eliz. c. 2. 


pap the etvetty hillings r Pdntth ; a 
default of a Diſtreſs to be cummittes, ic not befope. - 
Mr. Shepherd afterwards being at che Bar, ſaid this to the Court in excuſe of 
Statme of Himſelf, that by the Stature of 7 Jac. cap- 4. Raftal tit. Vagabonds, fol. 430. 


z de would habe him taken as toda Rogue, becauſe he did run away (as he — 
| we — 


— — — 
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ft rom the} Pariſh, and did leave the Childe there. But as to this allegation, no an- 
{wer was made unto it, but he was by all verp much verided foꝛ che lame, there be⸗ 
ing no coloup at all ko; it. 

Jones, & Croke Juſtices. It is very reaſonable that he ſhouid contribute to 
the maintenance of the Childe, he befng a man of good ſufficiency; but in this courſe 
as is here taken, he is not compellable co do it; the Childe reſides here in the Pa- 
rith of St. Fes in the County of Middleſes, and the Contribution is to be here, 
but the party which is to pay it, doth inhabit in the County of Suffolk ; the Julkices 
of Peace there may make an Dyer in this, and ſo (0 cauſe the Money to be ſent 
up: The TUarrant here alſo was, becauſe he refuſed co giwe. Surety to appear at 

their next Quarter Seſſtons, But as to this, the Court was clear of opinion that 
they have no power there to make any o2der in this Cale. 

The Rule of the Court was, to have Reeve baun to appear at the next Quar- 
ter Sellions to be held foꝛ the County of Middleſex ; and fo upon perfozmance of 
this, he was diſcharged by the Court. 


* | 
Draper, againſt the Town of Glenſield in the 
County of Leiceſter. 


T the laſt Summer Aſſizes held fo) the County of Leiceſter, befoze Hutton 
and Croke Juſtices of Aſlize, this matter came in queſtion concerning the 
Town of Glenfield, where, upon the Statute of 43 Eliz. cap 
mother being a perſon of ability, within the Statute of 42 Elke 
Gand childe relieved by the ſaid Pariſh, and the Gꝛaud - mother marryed with the 
laid Dzaper; the queſtſon befoze the Judges was, Whether Draper ſhould be ta- 
ken to be a Gand father within the Statute, and ſo liable to give maintenance to 
5 he yaving married the Szand · mother, who was befoe a perſon of good 
ability 3 
there reſolved by them, that he ould be ſo accounted of as a Grand- 
in the Statute; fo2 that the Mike, alter her marriage, hath no ability 
at all, the us band having all given unto him by the Law, by his inter marriage 
with her, and the Þusband is not a Gzanv-father, neither within the wozds, no} 
pet within the meaning of the Statute, fo? to be charged in this Caſe. 

But Croke Juſtice. It is reaſonable either to charge him 02 not, upon this dif- 


Ree ve diſchar- 
ged, per cu- 
riam. 


2. the Gꝛand - Statnte of 
had a p08? 4+ Eliz. e. a, 


Meta, The 


ference; where the Gꝛand-mother, with whom he inter- married, was of good a- difference. 


bilicy, and where not, at the time of the Marriage; if che was then of ability, it 
is 158 good reaſon that the — ſhould be charged, but not — 
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Termin. Hill. y Caroli Regis, B. X 
Civitas Weſtminſter, againſt Gerrard. 


Lo after this Term of Mich. 7. Caroli Regis, B. R. ended, another matter 
of the like naure was referred unto, 

Whitlock and Croke Jnſtices. Being a matter concerning the City of Weſt- 
minſter, a complaint was made againſt Edward Gerrard who had married the 
Gꝛand-mother, who oughg to have contributed towards the maintenance of her 
Gand childe, as a Gzand-inother, within the Statute of 43 Eliz. cap. 2. 

Whitlock and Croke Juſtices. It ſuch a husband who had married che Gzands 
mother, had an Estate with ein Marriage, that fo2 this Eſtate he ſhall be char: 
geo to be contribut arp within te meaning of the Statute of 43 Eliz. cap. 2. and 
fox this cauſe they were both of opinion, that Gerrard, who had married the Gzand- 
mother, Gould contribute towards the relief aud maintenance of the Grand-childe, 
he having an Eſtate with her by bis marriage, by reaſon of which he is to be bound 
to contribute: But otherwile it (hall be, if he hath not any Eſtate no2 advancement 
by his Marrioge with her. 

Alſo by W hitlock and Croke, if the Childe co be relieved be a Baſtord-childe, 
this is clearly out of the Statute of 43 Eliz. cap. 2. and all theſe Circuniſtances 
are to be well and duly conſidered of. | 

Nota, That afterwards, (S.) Termin. Hillar. 7 Catoli Regis, B. R. This 
matter which concerned the City of Weſtminſter, was heard again befoze. 

W hitloek and Croke Juſtices, At their Chamber in Ser jeants- Inn, where the 
true Caſe appeared to be this, (S.) That Edward Gerrard having Married with 
Anne Seabrook a Midow, ſhe being the Gzand-mother of one A. S. a pooz childe, 
left upon the Pariſh within che Liberties of che City of Weſtminſter, and by the 
Pariſþ relieved ; they there did call the ſaid Gerrard, who had marryed the Gꝛand- 
mother in queſtion, to be contributory acco2ding to the Statute, and there the Jtts 
Nices of the Peace, Pr. Hayward, and the reſt, at their Quatcer-Delsions, did 
make an D2der acco2ding to the Statute, to have the childe ſent to the ſaiv Ed- 
ward Gerrard the Gzand-father, and Gzand-mother, to be by them maintained, 
and to have the Pariſh freed from this charge, vecauſe that the Father and Mother 
of the childe were not to be found noz heard of. | : 

Nota, That this matter was removed into the Kings Bench, and the ſame 
beard befoze the two Judges at their Chamber in Sctzeaucs Inn; where the Caſe 
agreed upon, was this, Thet Gerrard did marry the Gzand-mother, being a 
poo2 Midom, and that he had no means nog any advancement at all by her; the 
Du3band alſo han but very ſmall means, but then having been married by the 
ſpace of 18 0} 19 years, by the Induſtty and good Hul wifty of the Mile, Ger- 
rard is now become to be a man of Ability: The point upon the Statute of 
43 Eliz. cap. 2. was, Thether he being the G2and-father in Law, having mar- 


ried the G2zand-mother, who had no means at the time of the Marriage, ſhall be by 


the Law bound to keep and pꝛo vide foz this Childe, oz not. 
Coke ſuſtice. Clearly be (hall not. 1. It is clear that the Gzand-mother, oꝛ 
G1and-father, having means, ſhall be bound to keep the Childe, but if they have 
no means, then they ſhall not - Alſo if the Gꝛand- mother hath no means, aud ſhe 
afterwards marries with one chat hath means, he ſhall not here be charged with 
keeping of the childe. 
But ik the HÞusband hath ſaffictentmeans with the Gꝛand · mother in arriage, 
there he ſhall be charged wich keeping the childe, during the life of che _ 
mother, 
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mother, his Aike ; and if the Mike dies, the Husband hall not be charged after 


her each. mT e e mnt on 1 2 
Alo if Land do deſcend, and come unto ſuch a G2and-mother after her marriage; 


8nd the Hug hend hath this in her right, here byrealon of this, rhe Þtsband ſhall be 


2 


bound co keep the childe. | N 1 Tay | 
pere iu chis Cale, at the time of the Marriage, the.Gzand-mother had nothing, 
and ſo not tu be charged with the keeping of rhe Chude; allo ik the Pusband, af- 
ter Parriagez becomes to be of Ability, be-hiltnoe be charged: The reaſon why 
the Hushand ſhall be charged to keep the childe,” where':he worriech the Gzanv- 
mother being ol Ability, is, becauſe by the Marriage he ha acquired and goc 
the means which the Szand mother had, out of which means the childe is to be 
maintained; and ſo tranſit cum onere; he muſt take his wife with this charge and 
burthen; but there is no realon in Law4otbarge thennsband in this ppincipal 
Caſe here, becauſe he had no means at all with her in Prriage; and where the 
Gꝛand- mother is unable, and marries with a man of. Ability, he is not to be 
charged: 3 29) e = eb ge? 
Whitlock luſtice. The Julkices of Peace bebe dove well; in making of this 
Der againſt the Gzand-father, he being now become es be a man'of:Ability, 
and that by the care and induſtry of his Mife, and that if he had been the with 


— 


them, he would have made the ſame D2der. 1 

Croke Juſtice, clearly againſt him iu n 6:45 

Nota, That upon this they differing in opinion, did there fue onder Gerrard, 
either to offer a Diſtreſs unto them, and ſo upon this to gu to a Tryal of che Ti- 
ele again, 02 to enter into a Recognizance to appear at their next Quarter Sellt, 
ons, and they there to pꝛoceed againſt him acrozving co the Law, aud ſo in this 


wap hemap have his legal remedy, EE 


tc 
1 3 


eApud Hereford Aſsiſes, 18 <Martii 5 
7 Caroli Regis, 1621. 


Villa de Kirmalton, againſt Villa de 
Lay ſtas. 1 


Pon the Statute of 43 Eliz. cap. 2. fog pꝛobiſion to be made fox he poo, 


in the Pari of Layſtos, his Wife was there kept and bed, ſhe had a Houſe and 
Land there given to her fo? her life by her Bother, chep there continued four oꝛ 
fivc years after their Martiage; afterwards her Brother did place another Ce- 
nant in the Tenement, and diſplaced his Siſter and her Þusband - Afterwards 
they came into che Pariſh of Kimmalton, and theydiv there rent a houſeifoz a year, 
and they having chftdzen ; e by this the pariſh of Kimmalton concefving themſelves 
to be in danger tobe charged with them, upon this, ſome of the Jaktices of the Peace 
did ozder him, who Leafeo che Houle unto him. to diſchargeim of it after the end of 
the year, oz to enter into Bond to ſabe the Pariſh of Kimmalton harmleſs / upon 
this, at the end of the year, the Leſſoz diſchargeo him and his TAife, and dip de- 
miſe this Paule co another: Upon this, Winde complained to the Juſtices of the 
Peace, who made two ſeveral D ders at 3 Quarter Delsions, agalnlt the 

u = Pariſh 


the Caſe appeared to be this, (S.) One Philip Winde and his Wife did lide — — 


ith. 
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Pariſh of Kimmalron, (S.) That thep b ſuch z time ſhould pzovide aÞvule there 
in the ſaid Pariſh or Kimmalton, fo; him and his Wife, paying a pearlyRencfo) 
the ſame, 02 in deans u this; chat the' Ovetſters of the }Pooz tu pyobive there 
taz bim, and to give hum moans to H uh. 1 They refaſry to vo th upon this, 
Philip Winde with his Wife and child zen, did repair again unto the Parich of 
Layſtas, where his means of Living was; they there refuſed to receive him, but 
did pzefer a Petition ta the Juvites'bf Aſſiſe, agacuff the Parich ot Kimmalton, 
aud pꝛayed to have geeformance-of: che Ozders made by the Juſtices of Peace; 
and (bewed, how:thgr aut he dalt Alles an Artachment was awarded 'agarnſt the 
Overlecrs of che 18802; *brraaſe-<heyviv'nd©- chen appear: And they nom appear · 
ed uyen the Attachment. * ere 5 9 097 5 . op! 

bis matter being mona bifoze'SitJames Whiclock, one of the Judges of 


& 


 Adile; on the Croma u bis Mefolietton and virection herein. 


Wbilock Juſtior. A viſcharizeo” che Dverleers of che Pooꝛ from all matter 
of contempt ovzecten aa tust chem, and ifcharoed them of aud from the Atrach- 
ment; and as touching the m@ter it felf complained of, he diſcharged che Patiſh 
of Kimmalcon fronperfopmaneSof the Oꝛzders made bp the Avſticts of Peate ac 
their Quarter Seſsidns;their ozdefstn this caſe, being altogether aguinſt the Law, 
this Cafe cleariy not belfigwichinehePpoviſion of the Statute of 43 Eliz. cap. 2. 
Fo? that Philip Winde was neither a e, no: yit an impotent perſon, to be 
pꝛobided fo2 within that Law, he being n per ſon able to wozk #laboy foꝛ his living, 
and be had halſo means ot hi own, and had paped his Rent foz aHoule: And the 
Aulticesof Peace could unt by Law mae ſuch an Over as they dio, (S.) Thac 
che Part -of:Kimaulcoa'thouto ppovide fo; bim a Portſe fo2 bis money (foz he 
might well do that of irifelf in anpplare where he could get tt) o that the overlcers 
of the Poo? ſhould pzovide foz him, this is agaialt the Law fo; them to make ſuch 
an Dyer, they having no ſuch power given them by the Law; and here he was 
not a poo2 no} an impotent man, wichin the ÞPtoviſion of that Law, and therefoze 


they by the Law, had no power to make any Dder in this Cale by fo2ce of that 


Statute, but Winde was to pꝛobide fo; himſelf where he could get a Douſe, and 


be might, whey bepleaſey, go again\lo.kayſtas, where he hadfozmerly lived, and 
where Nen inthe right o his Cle. | 8 : 


A pud F alop Alatſes, 19 Marti 
7 (aroli Regis, 1631. 


- 
v3 y x 4 
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Asp Alliles, befoze Sir Willam Jones Juſtice of Aſſiſe, this matter 

"A happened befozehimonthe Crown ſide, upon the Statutes of 18 Eliz. cap. 
3. nd lat cap. 4+ touching Baſtary childzen : This queſtion was pꝛopounded 
by Sir John Corbet, a Julfice of che Peace, unto Sit William Jones Juſtite 
of Mule, upon thele Statutes ; by the firſt Statute, puniſhment is co be inflictev, 
and by the ſecond Deacuce; if ſhe offend the ſecond time, then (he is to be ſent to 
che Houſe of Coprectionfos one year, aud to put in Sutecies fo2 her good Beha⸗ 
vioz, and not to offend-again : Upon this, the Caſe pzopounded was, that one 
han a Baſtard chilve, but ſhe was not queſtioned fo2 it, no Pꝛoceedings being hav 
againſt hex. upon the Statute of 18 Eliz. cap. 3. Afterwards ſhe hav a ſecony 
Batu 'chilve ; the: Queſhon nam pzopounded was, Thether the ſhall now be 

At | ; pꝛoceeded 


| ApudGlec J. g Fulii, 8 Car. Rep. 1632 g 


pꝛoceeded againſt upon the Statute of 7 lac. cap 4. as fot her ſecond offence, he 
not having been puniſhed faz her firſt offence; whether this ſecond offence ſhall be 
£5 © nt od 234 6A a 


now taken fo2 the firſt offence, 02 not. 5 of 


Jones Juſtice. She ſhall not be puniſhed upon the Statute ol ac. cap. 4. 
Aa ko; her ſecond offence, unleſs ſhe had been vefoze queſtioned and puniſhed foz her 
firſt offence : But ſhe might have been puniſhed fo2 her firſt offence, either by the 


Statute of 18 Eliz. cap. 3. o; by che Statute of 7 Iac. cap, 4. but is not to be pu- 


niſhed bp the Statute of 7 lac. as fo her ſecond off cez 8 ſhe hath been be- 
WIDE Ae deemed and 
taken to be as her ficſt offence, and ſo is to be puniſhed fo2 the ſame accozding to 


foze puniſhed foz her firſt offence; but this ſetond 


the Law. 


eApud Glouceſter Us iſes, 9 Fulu, * 
8 Caroli Regis, 1632. | | . 


Villa de Tewkobury, againſt Villa 
de Twyning. 


B 


18 Eliz.cap- 3. fo2 Bꝛobiſion fo2 Baſtard childzen, (S.) A ſervant Maid 
dwelling in Twining, was there got with childe, and ſhe being near the time of 
her Deltverp, by pꝛactice ſhe was conveyed out of the Pariſh of Twining, unto 
an Dat-houle oz Povel of one Edward Baughs, an Jnhabitant in T wining ; the 
which Pavel was near Twining, but within the Pariſh of Tewksbury, being 
the uttermoſt Confines of it, and there the childe was bozn : Afcerwards the Pa- 
rich of Twining gave relief unto her, and the Piniſter of Twining did Chriſten 
the Childe, and afterwards when (he was able te remobe, they of the Pariſh of 
Twiaing did receive her with che childe, and gave relief to her fo2 two years; af. 
cerwards the Mother being ſick, they of Twining did fend her away with the childe 
to Longden, inthe County of Worceſter, where the mother dyed; then they of 
Longdon ſent the childe unto Twyning, and they of Twyning ſent the Chile, be⸗ 
ing under the age of chzee pears, unto the Gille of I ewksbury, within which 
Warilh the Childe was bom, and they ſent the childe again unto Twyging. _ 
The queſtion, upon all this moved to the Junges, was, whether of theſe two 
Pariſhes, (S.) Twyning 02 Tewksbury, were to keep this Chilve, and co Movide 
fot it. „ 2 5 
S William Jones Juſtice, befoze whom this was moved legally and regular 
ly, the childe is to be kept by the Pariſh where the ſame was bozu (if no practice 
was uſed to have the childe there to be bom) bur if any ſuch practice be P2oved, 
then this rule doch fail, and then the chilve is to be kept andyzovived foz by the Pa⸗ 
riſh where lhe dio dwell, and where ſhe was got wich childe, and which bad uſed 
this pꝛactice to have the childe bozn in another Pariſh ; andſo he did ozder the ſame 
iu this Caſe (the pꝛactice being very apparent) that the childe was co be kept and 
p2ovided fo2 by the Pariſh of Twyning, where ſhe with her childe were befoze :; 
and he did likewiſe refer che Examination of this pꝛactice co che Juſtices of the 
Uu2 Peace, 


Ekoze the Judges ok Alſiſe this Caſe came in queſtion, upon the Statute of 


Statute of 
18 Eliz, c. 3. 


— 


Apad Salop af. 19 Marti, Cr. Reg. 163i. 


Stuatute of 
43 Eliz. c. a. 


bent thither, are 


Pente, at their next Quarcer Sefsions, and if upon their Examination cory div 


unde it to be lo, and ſo do certifie the practice to be, as is now infoꝛmed, then by 
the Law the chilve is to be kept by the Pariſh of Twyning, and bp them to be pꝛo- 
vided fo, ans accowinglp it was ſo 02vered. 25 


Apud Salop Aſsiſes, ig «Martin, 
7 Caroli Regis, 1631. 


8 the Dtawte of 43 Eliz. cap. 2. (02 pꝛobiſion to be made fo2 the Pooꝛ, 
and foz che viſyolkrg of Bat ard childꝛen, this matter came in queſtion upon 
a Cale then and there pzopounded by the Juſtices of the Peace, to the Judges of 
Alsiſe, and fo2 their directions accapdivg to the Law therein. 

The Cale pzopounded unto them, was this, (S.) That one Margaret Brown a 
ſingle woman, was begot with childe by one Robert Gough a ſingle man, the 
childe bozn and hape {8 the Parilh of Drayton, iu the County of Salop, eleven 
years ſince, and Gough the reputed Father, took the childe from the Bother, and 
placed him at Nurſe elſewhere ; after he marries with another Uloman, and with 
her did co-habitin the Pariſh of Dt. Chad, in villa de Salop, & alibi, the Baſtard 
chilve dwelt with him, and had been maintained by the reputed Father, by the ſpace 
of ten years laſl paſt ; afterwards the reputed Father dyed, leaving of his Mike, 
and divers childzen by him begotten of her, and allo left the ſaid Baſtard childe, the 
Eltace by bim left, being not able to maiutain his Wife and ber Childꝛen, but chat 
the ſaid Pariſh was enfoced to relieve and maintain them; and the Pother of the 
Baſtard Chilve, foz the moſt part of che time, ſince the Birth of the Baſtard chtive, 
had lived in ſervice, aud js Gill able to do ſome Service, but is a very ſimple wo- 
man, andof weak underſtanding That 3 l. was left unto her by her friends fs 
maintain her (elf wichal, che which z l. is owing by ſeveral perſons, and is not in 
her own hands. | 
he queſtion pzopounded to the Judges, was, by whom this Balkard childe is 
to vom futatned, and Le place to be ſent, whether to the Uille of Salop, where 
be lived foz ten pears with bis reputed Father, oz to Drayton the place ok the birth, 
02 to his mother who is not able to maintain him; and if to the mother, then in 
caſe that ſhe dies, oz afterwards grows impotent, and in need to be relieved her 
ſelf, to whac place the Baſtard childe is then co be ſent, . 


Nota, That in this Caſe it was reſolved by Sir William Jones, and Sir 
James Whitlock, Juſtices of Aſſiſe, apud Salop, 19 Martii, 7 Ca oli Regis, 
That this Baltard child is to be [ent to his Mother, to be kept by her, and main · 
tained, if the be of ability and of power co do this, and if ſhe be not, then to the 
Qille de Salop, whoare to keep and maintain this Baſtard childe ; and be is fo be 
ne thither, in regard chat che ſaid'Baſtard childe had bern there befoze ſetlcd with 

ed Focher, becauſe co the plate of the ſalt ſetling, this being in the Ville 
op, where he wag fon ten years, and to this place of the laft ſerling, as well 
the place of the Birth, the Law hath reſpect, and ſo it wasozdered by them. 


Ap 14 


bis 
de S. 
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A pud F tafford A [ſnſes, 18 Fulii, 
I laroli Regis, 1629. 


V ban the Statute of 43 Elz. cap. 2. fo2 pjoviſion foꝛ che poop, thele matters Statute df 
happened to be queſtioned at the Quarter Seſsions, -befoze the Juſtices of 43 Kliz. c. a. 
the Peace there held fox the County of Wigorn, and upon difference in opinion a= 
mongſt them, the Caſes were agreed upon, and to be referrev tothe Reſolugion- of 
the Judges of Algile, fo the Counties of Wigorn and Stafford, &c. the Caſes 
in difference were theſe as foiloweth. 5 

One Dorotby Claveley, with ayong childe, under the age of ſeven pears, going The firſt Caſe 
about as a Manderer, came with her childe to the Uille of Arleey, inthe County 
of Wigorn, and there deſired a Warrant to be conveyed unto ' Eggleſhal in che 
County of Stafford, where ſhe had ſome friends, and where che Childe was bonn, 
as by a Certificate appeared; upon this, the Conſtable of Arleey made her a paſs 
to convey her to Eggleſhal: The Conſtable of Acleey delivered ber to the Con- 
Cable of Rippesford, who delivered her to the Conſtable of Beawdley in the county 
of Wigorn, and there at Beawdley the Mother vyed; they ſent che childe co Rip- 
Porn and they ſent the Childe to Audleey, who ſent him back again to Rip- 

ord, 

The ſole queſtion at che Quarter Selsions foz the County of Wigorn, and 
which was referred co the Judges of Adliſe, was, which Pariſh ought co keep this 
childe, (S.) Thether the Parfſh where the Mother died, oz che Pariſh where the 
childe was bozn : This was che fir Cale. „ „ 

The ſecond Caſe was this, (S.) : | 

One Elizabeth Burton being a Wanverer, wich thyee Chitvzen, bonn in thꝛee 
ſeveral Pariſhes, came with chem three unte Dale in the Pariſh of Sale, in the 
County of Wigorn, unto one Burton her ſiſter, where ſhe dyen, the tee childzen 
being there leaft ; upon this, a Petition was delivered at the Quarter Deſsions 
to the Juſtices of the Peace, to have an Oder by them made fo the diſpoſing and 
keeping of thele ch2ce childzen ; they were in doubt what Over to make herein, and 
2 agreed to refer the ſame to the Judges of Allile to make an Oder in 
this Caſe. ; 


Nota, That the Judges of Aſſile, (S.) Six Willam Iones, and Sir Iames 
Whitlock, did conſider together of thele Caſes, and 28 Juli, 1629. 5 Caroli Re- 

is, apud Stafford, they delivered their Reſolucions in boch theſe Caſes, to be this, 

the Chilvzen ought to be keyt awd pjovided foz by the leveral where 
they were bon, and noe inthe Pariſh where their Mother dped iu tranſin; and ac- 
coding to this their Reſolution, an Dzver was made, and ligned under their hands, 
and the ſame delivered to the Clark of Aſſiſes, to deliver the ſame to che parties, 
by which they did Dpder the ſeveral childzen to be ſent to the ſeveral Pariſhes 
- where they were bonn, to be there by them kepe any pzovided ie og (othe 
Law, and this was fo done accopdincly : And the reaſon of this their 
was, becaule chat the place of Birth is o letling of thele Chilazen in 8 place 
tain, to be kept and ppovidey fo; there ; and that the wandung of the Me 
wich them afterwards, voth not alter the caſe, noz yet de dying of 
fn a pariſh, having the child ꝛen there, ſhall not be ſaid to be a ſetling, to 


= Apud 4 


— — 


Pariſhes where the 1 dyed SR ihe or age But the late of Birt \ Birth, 
this is the place to be looked after, and a ſetling, to have the childzen to be there 


kept and pꝛovided fo}. 


„Chat the (af Buth, (oz the place of their laſt habita- 
tion (if the ſaine maß be known) are in Judgement of Law laid to be the places 
of ſetling; ſo that if one be bozn in ſuch a place and Pariſh, and afterwards is an 
Inhabit ant in ſervice in another place and PariſÞ; and after this he becomes co be 
a Wanderer, he is here by che Law co be tent to the taſt place of his Ys fo be 
there kept and pꝛovided fo 


Nota, That iu the two laſt wiel Cales, the childꝛen to be pzovided foz by 


9 . 4 the ozder of the-Juvges, and ſent to the ſeveral Pariſhes of their Bitths, as Pooz, 


to be there by them pzovived lo; they were ſo ſent as Pooz to be by them pꝛobided 
(02, bit not as Wanderers, Rogues, 02 Uagabonds. 


Nota, Aiſo upon the Statute of 39 Eliz. cap. 4. fo2 puniſhing of Rogues, 
and the laſt Pꝛoviſo therein, that it ſhali not extend unto Chilvzen, if chey be under 
the age of 7 pears: ; and upon this Statute they relolved, 128 an Jnkant under che 
ageof 7 pears, call not be ſaid to be a Manderer. 


A. 11 W 47 847 Aſsiſes, 29 Juli, 
8 ( aroli Regis, 1632. 


The Pariſhioners of St. Peters Pariſh, Plaintiffs, a- 
gainſt the Pariſhioners of St. Ellen Pariſh, in 
the, City of Worceſter, upon the Statute of 43 
Elia. cap. 2. proviſion for the Poor. 


1 pꝛopounded to the Judges ko; their Reſolutions, appeared to be 


At was ſhewed unto them, that by the ſaid Statute, where one Pariſh is not of 
ability to relieve their own Pooz, that then the next Pariſh, being of ability, are 
tobe LSE. ayd them herein, by a weekly allowance made fo} their relief; 
ay re edu cauſe doch ceaſe fo2 the having of ſuch relief, as if their Boo; 
and their Parich grown to be of ability, the Contribution there ſhall 

rp By ſhall be leſſened accopdingly, as the cauſe Gall require; as if their 
foo)? Lene, 03 the poo} and charge of the other Pariſh ad joyning doth increaſe : 
Theſe matters are conſiderable upon the Stacute of 43 Eliz. as to the raiſing, 
02 tothe abzidging of the allowance of them, by Sir William Jones Jultice of 


| 'The preſent Caſe in queſtion between the two Pariſhes here (S.) St. Peters 
Pariſh pooz, and chat their pocꝭ encreaſed by reaſon ol divers Juhabitants of the 

rich of Sc. —_ having divers Pelluages and Tenants within the Pariſh 
of De. Peters ; that they received great Rents, and their Tenantcs were very 
veoh, and lo became a charge to the laid Pariſh, being not able to pay any relief 
lo 
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to others, but to be relieved themſelves by the Pariſh of St. Peters; and ſo 
they of St Ellens Pariſh do raiſe their Rents out of the relief their poor Tenants 
have out of St, Peters 1 : 

Upon complaint mant dt this, (ſeveral; ders were made b 02 of 
City of Wotcelter, upon'aRtfcratre br ed) 8. cet ta . by 5 
Pariſh of St. Ellens, to the Paziſh of St. Peters, and this to be raiſed by the 

Churchwardens of the Pariſh of St, Elleha, and chen ths.ſame to be by them paid 
over to the Churchwardens ok the Pari of St. Peters, fo; and cowards the re- 
liek of their pooz. 

And theſe oꝛders were fozmerly confirmed, by Sir James Whitlock Juſtice of 
Aſſile, with ſpecial directions to the Ma joz of the City, co have them pꝛiuc ipally 
to be Cage incheÞarith of St. Ellens, who had Tenements wichw the Perth 
of St. Peters, and that they by reaſon of this to pay monothinvothers. 2131: & 

Aſter this, another Pajoz of the ſald Cirp, upon pꝛetente chat the Puriſth uf 
St. Ellens was charged wich 5. poo? people, that their peo; encreaſcy, aud de 
conceiving that the oo of St. Peters did detreaſe, fo3-thip:cauſe-he;alcertd the 
foʒmer ozder (which was befoze made and confirmed by the Judge of Afgiſe) and ban 
now abzidged this weekly payment of 2 s. unto x s. weekly. EONS 16 

Apon his, complaint was made to Dit William Jones Juſtice of Aſgile, ann fo? 
to habe the fozmer oꝛdez to be conirm .d 

Jones Juſtice. The Maja here hath vone well, and accezding to the Lu; k; 
as the foymer ozvers made, were there well and duly made, and lo confirmed atcoz* 


ing to the Statute of 43 Eliz cap. 2. he having had conſideration to che caaſe aus Statute o 
ground of the charge, and of the ſuppoxeattott of this by che avjopning Patich; 43 Eliz. c. 2. 


but this was not to be final, no} pet to binde them perpetually, but this was to tune 
continuance oneſy quamdiu, the caule ſo remained, and their zotlity loz ohe fup- 
poztation of them vis continue: But here it now appears, that the pooz of Sr. 
Peters Pariſh Þoth decreaſe, and the charge of the pooz of the Wariſh of Sc. El- 
lens doth iacreaſe, and ſo fo; this tauſe the weekly allowance 25 e of 2 8. befoze 
odered and confirmed, may nom either in all, oꝛ in part, be taken away on lleſſemed, 
fo) this befo ze might well either ha ve been all taken away, 0 leſſenev, by the Pa- 
j02 and the Juſtices at their Quarter Seſsions But if any doubt oz queſtion 
ſhould happen to ariſe about this, then we are to ſettle this; but fo2 the relief of 
the poo} of the Pariſh of St. Peters, by Law they map tax ann rate che ſaid Jn- 
habitauts or St. Ellens, having Tenements in St. Peters Pariſh, fo2 their in- 
habiting in another Pariſh, wall be uodilcharge unto them, but that they ſhall pay 
fo2 their Land and Tenements which they have in another Pariſh, and this by Law 
they ought to do, by che Statute of 43 Eliz. cap, 2. and if there be no diffreſs 
there to be found to come by this, becaule thetr Tenants ate pov} ; if they refuſe to 
zap this which they are raced to pay, then upon complaint made unto us at the A- 
lifes they ſhall chen have our aid and help foz che ſpeedy lebying of this monep, 
accozding to the rates impoſed and aſleſſed on them, and acco2ding to the quantity 
of their Tenements, and this by ſpecialozder to Mt. Pajoz,. to have this pꝛapo- 
tion to be by him levyed arcoding to the rates; and chis is their remedy, to be in 
this manner aived and relieved agatalt the Jahi of the Parich of De: Ellens, 
having Ceuements within the Pariſh of St. Peters, thep are to rate and tax them 
to the teliek of their poo? by a weekly payment; but the 8Þajoz here hath done well, 
and he had very good cauſe to make this laft 0zder, the which is to ſtand, and wall 
be confirmedbp the ozver of this Court, and the Ma jo; to examine this matter fur- 
ther at their next Quarter Seſsions ; and ſo by the opder of the Court, the lalt oy 
der nrade by the Majo; was raifled and conficmed. . 
Apnd 


—— 


Apud Lincoln Aſciſes, ii Marti, 
9 Caroli Regis, 1633. 


Pon complaint made tothe Judges of Alsiſe, by Sir Anthony Earby, and 
/ others the Auhabitancs of the Town of Boſton, upon an undue Alleſſinenc 
made by the laid Town,:and Dverſecrs of the Poo?, and levyed by them, che 
ſame being, as was infozmed, undue and uvequal, contrary to the Statute of 
Staruteof 43 Eliz cap. 2. foxpzovilion to be made £02 the poop, and contrary co fozmer Oz 
43 Eliz. c 2. ders and Directious given by the Judges of Aſsile unto them, to make vue Aud e⸗ 
qual Allelſments. 
| was held, and ſo delivered foz Law, by Haughton and Croke, 
juſtices of Aſſiſe, that ſach Alſeſiments ought to be made accozding to the viſible 
Efate of the Inhabitants there, both real and perſoual, and that no Juhabitant 
there is to be taxed by chem to contribute to the relief. of the Pooz, in regard cf 
- anyEſtatebe hathelſewhere, in anp other Town 02 place, but onely in regard of 
the viſihle Eſtate he hath in the Town where he doth dwell, and not fo; anp other 
Land which be bathin any other place o Town. 
Ann alſo by Hutton and Croke, Juſtices of Aſſiſe, This hath been ſo reſolved 
by all the Judges of N upon a reference made to them, and upon conference 
by them had together, where they all did reſol ve that the Allellments foz relief of 
the pooz, ought to made in ſuch manner 8s befoze, accozding to their viſible 
Eſtatea, real and perſonal, which they had and cnjoyed iy the Town 02 place where 
thep inhabited, and not having aup regard to any Fl _ which they had in 


any other place 07 Town, 


Nota, That Sir Anthony Earby complained alls,- that he having divers Te- 
nants there which paid rent uuto him, they there did charge his Tenants by their 
Aſſeſſments, and did charge bimlelf allo. 

Upon this, Mr. Leving being of Councel fo2 the Town of Boſton, did inform 
the Judges, that they did tax Sir Anthony Earby foz his Eſtace, he having the 

Rents ; aud that ſuch an Aſſeſſment was made in the County of Leiceſter upon 

the-Leſſo2, and that by the Ozver and vitection of the Judges of Alliſe, upon a 

nog made unto them, and that they were not to tax the Tenants who paid the 

4. 
Hutton & Croke Juſtices, made anſwer, That they did not remember any ſuch 
eof * Cale; but thep ſaid, That by the words and meaning of the Statute of 43 Eliz. 
1 cap: 4. they are to aſſeſs the Ottupiers of the Land, and nat the Leſſoz who rerci- 
— ved the Rents, the Occupier of the Land being by Law onely co pay the Afſcll- 
ienf, unleſs it be ſpetially pꝛovided fo2 as to this payment between him and his 
Leſſoz, and ſo by th's co be diſcharged of this payment of ſuch Allelſmeuts. 

be Judges did both of chem agree in this, that by the Law, the Occupiers of 
the Land are onelp to be charged, and this in regard of their poſſeſſions, and not 
che Leſſo), in regard of che Rents which he received ; and ſo they declared, that 
it hath been alſo thus reſolved by all the Judges of England And ſo upon all this 
wig thus appearing to them. = 

e 


— 


— I 


= Apud 9 loc. aſſ. 20 7 ulii, 13 Car ' Keg ; 1637. 
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The Judges here made their Oꝛder accozding to the. ſeveral reſolutions, and this 
they div thus ſettle and oꝛber, fo? the better directions fo? the time to come That 
they are to make their Caxations and Afſeſſinents well and vuly, end in en cqual 
manner, accozding to the viſible Eſtates, real and perſonal, of ſuch Inhabitauts 
within their Town, and alſo to Tax and Afeſs the cccupiers of Land within then 
Town onelp, and not the Leſloꝛs, with aſpecia! chatge to them given, to becare- 
ful in this to che future. 


* ——)— — 


Apud Glouceſter Aßiſes, 20 Fulii, 
13 Caroli Regis, 1637. 


A Vee a Petition pzeferred by the Ulle of Alderton ; unto Sir William 
Tones Juſtice of Aſliſe ; the queſtion being upon the Statute of 18 Eliz. 
pꝛob ſton to be made fo a Baſtard childe. 


cap. 3. toucting | 
The Cale appeared to be this 


Anne Tarling having a Baſtard childe, upon a complaint made of this at the 
Quarter Srſſſons, this was referred, accopding to the Law, unto ite two next 
Juſtices of the Peace, to have the examinttion and ozdering- of this: The nere 
two Jultices of the Peace, were thele, (S.) „ 


Sir Richard Tracy, and Sir Tohn Tracy, whs Heard and examined the 
matter, aud made an Ozder in it againſt one Iohn Wood of Beckford, in the 
County of Glouceſter, to be the reputed Father of the chilve, ano o2defed him 
to pap and allow towarvs the keeping of the childe TAeckly, 18. 4 d. Afterwards, 
the ſaid Iohn Wood refuſech to perfozm this Ozder, but appeals ta the Quartet 
Selsions, accozving to the Lam: the Juſtices of Peace, at theit Quorter Sel- 
ſtons, did re-examine the matter, and did diſ-allowof this foꝛmer Dꝛder made by 
the two next Juſtices ; and they there did make 8 new D2der of Sessions, by 
which they div charge another perſon, (S.) One William Coleof Beckford, to 
be the repuced father of this Baſtard childe ; upon chis che Jahabicants Peti · 


tioned | 
Sit William Tones, Juffice of Aſſiſe, foz to hear the matter again at the Al- 


ales, the which he accozdingly lo did, and after boch the Ozvers read in Court, 


that Oꝛder which was firſt made by che two next Juſfices, and allo the ſubſequent 
©2der which was made at che Quarter Selsions by the Jultices of Peace. 


Iones, Juſtice of Aſſiſe, wquld not enter into the re-cxamination of this Cauſe, 
but did, in omnibus, affirm the laſt Oꝛder made by the Julkices of Peace at their 
Quarter Seſſtons ; upon the parties appeal unto them from the firſt Ozder, the 
which laſt Oꝛder, made at the Quarter Seſsions, was a final Oꝛzder, and no ap- 
peal co ve admitted againſt this Oꝛder; and ſo as be then affirmed, it had deen ad- 
judged divers times, both fozmerly, and alſo of late time, in tbe Rings Bench - 
Ja a Lincolnſhire Cauſe, which concerned one Pridgeon an Officer of the Bi⸗ 
chop of Lincoln, who was queſtioned, and it was laid co his charge, that be was 
the repuced Father of a Baſtard Childe; this was there referred to the examina⸗ 
tion aud ozdering of the two next „ of Peace, who, upon examination bo 

| x - | 


Statute of i 


——— 


18 Eliz. c. 3 
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the matter, found bim to be the reputed F ather of the Baſtard childe, aud ſs wate 
an oꝛdet agoinſt him ſoz to make a Weekly allowance towarnys the inaintenauce of 
the Baſtard childe ; Afterwards he appealed to the Quarter Seſſious from their 
Ohder, aud the Juſtices of Peace at their Quarter Seſsious, did diſcharge the 
laid Dzver, and another was there found to be the reputed Father, and an ozder 
made at the ſame Quarter Seſstons againſt hm. 


Afcerwards, at another Selsionsof the Peace upon a re-examination of the 
matter, another ozdcr was there made againſt che laſt ozder, making the ſame void; 
and by this laſt ozder, Pridgeon was found ag ain to be the reputed Father of the 
Baltard childe, and n again o2dered (o make a Meekly allowance towards the 
maintenance af the ſaid Baſtard childe : Afterwards Pridgean appeals again un: 
to the Judges of the Rings Bench, and thereupon a te- ex aminatton of che matter, 

how the ſame was. 


It was clearly ecſolved by all the Judges there, that Pridgeon was to be freed 

and diſcharged of and from the payment of the 28. Meek bp the ſecond 02- 
der made af the Quarter Selſsions, the ſame o;der being altogether illegal; and 
that the fi; ozdcx made by the Juſtices of Peace at (heir Quarter Selsiona, up- 

on the appeal fir to chem, the ſame ta ſtand in face, 1 at no appeal to be ad- 
— againſt this ozder, ſo made upon the firſt appe 15 4 1 a * 
oꝛder, and the ſame to be final, and not to be — 85 Ty dges 

ſo it was chen reſol ved by all the Judges of che Kings B enc| 


Aud ſo Dir William Tones Tultice of Agile, affirmey the fopmex Ozder, made 
by the Jultices of Meate at their Quarter Selgtoug. = 


And ſo it (hall be alſo upon the Statute of 43 Eliz. cap. 4. couching charit · 
able uſes: If the Congmilsloners make an Dader and a Decree in the Caſe, and 


a, and jog (oboe hi and Excepcions put in befoze him to this De- 
Cree, aud hearing-of chem, the Decree mode by the Commpiſgtoners ts 
conſhuned hy the Loa 2 this Decrec is nom bp this made fo. be final, aun 
that no ſubſequent appeal is afcerwards to be | ant in this Cale, Fo this 


caufiryacion of the fel ex Decree-by ihe Lo r 3 Nowoze ſhall u be here 
admitted to appeal ram this | Lap Beer + Bomex hat the Ju- 
Cices of Peace, bat that this bal be figal, aud thexefoze this Oder by chem thus 
made at their Quartet Hellious, upon the appeal ta them from che D:der wave 


by the two as D ade againſt the fir 
D der of 5 e Dea Wal dry he ROO, in 2 and this is to 


be perfogned vp the party Oberes, withaus other re. cx amiuation 0 een of 
the (ame, and this was accozpingip lo Der by him. 


Apis 


Apud Wore.afſ. u Marth, 14. Car. Reg: 1638. 357 


Apud Worceſter Afnfes, ii Martii, 


TY matter bappened in queſtion concervipg the Ailles of Suckley in ihe 

Cauntp af Worceſter, and Whitborn in the County of Hereford. _ 
Upon the Statute of 43 liz, cap. 2- ppoviſtou to be made foz the Pooz. Scaruteof 
The Cale appeared co be «his, (5. OED 
One William Chappel a Creeple, who was hazn in the Warith of Wbicborn, 

Twenty years ſince he went from this Town, and lived in Suc kley in che County 

of Wigorn, and there he took a Pouſe and paid Rent fo; it, and afcerwards, ſome 

| ſix oz ſeven pears ſince, he went his wap, and after came unto the Town of Lu- 

| ſton in the County of Sommerſet, and there he continued by the ſpace of twenty 

Cleeks, and did there wozk as a Labozer in aQuarrep of Stone, and by a fall of 

a Stone upon him, his back was bzoken, and ſo there he became to be impotent, 

aud unable co wozk ; there he was taken as a Uagrant, wandzing and begging - 

Upon this, he had a pals to be carryed to Whitborn where he was boꝛn, they there 
rekuſed to receive him. 

Upon this, he Petitioned unto Sir William Jones, Juſtice of Alliſe, and ſhe w⸗ 

ed all the ſpccial matter in his Petition, and that = was bozn at Wbitborn, and 


was kennt deggi=g dt Luſſao, avy ſoyzey k of (hs Juvge tobt. 
e Poo; of the Pariſh 4 
Whitborn to pꝛobide fo2 him. 


Upon this, Str William Jones did ſubſcribe unts this Petition, in this maner, 
(S.) That ik the Allegations in this Petition are true, That then che Overicers 
of the Booz of Whitborn, are to p2obide fo; him as fo one of their Booz, and 
ſo refe:red this to the two next Juſtices of {Peace to examine this matter, and the 
v:rity of the Petition; and if e*ep finde the Allegations crue, ehen they to 02der 
the Ov rſeers of the Beo; of Whitborn fo to pꝛa vide fox him. 

Upon this, the Juſtices of Beats there cinen this, and upon Jnfozmation 
to them given, that twenty years vefoze,” he went awap from Whicborn, and 
was ſetled in Suckley to; divers pears - upon this, they made an oꝛder at the Seſ- 
.ſions of the Peace, that he wis to be ſent unto Suckley, being tbe place of his 
laſt ſettl ment; and becauſe they there did refuſe to receive him, one of che 
Overſeers of the ÞPoo2 was bound in a Recoguizance to appear at the Aſſiſes, and 
ſo all this matter was now heard and examined befoze, 

Sir William Jones, Juſtice of Aſlile, and the oer made by che Juſtices a 
= Quarter Selsions. was read in the Curt. oY | 

this; D& William Ne, if b« Whhic ont Alten the © 
. * Sommerſet, ft the aw to be fent unto WIH 
born, where he was bozn, to be there relieved : upon this, by oꝛder of the Court, 
be referred the examination of this unto two Fuſtices of the Peace kox the County 
of Worceſter, and alſo to two Jufkices of the Peace foz the County of Hereford, 

ro examine this matter; and if they finde that he was taken as a Vagrant perſon, 

and begaing, then ik it be ſo, they of Whitborn are to receive him, and to pꝛo- 
vide foz h m as one of their Þooz upon this, the party being now at Whirborn, 
and they which tollowed the lame matter fo; Whitborn, and hearing the * 


; 358 Apud Worceſt.afſ 1 M artil,14- Car Reg. 1638. : 


of the Judge in this Caſe, and they knowing this to be true that he was bozn ar * 
Whitborn, and that he was taken as a Wanderer, and begging, and ſo ſens co 
Whitborn: upou this, they to avoid the charge of dzawing up che o2der of refe. 
rence, were content, and did yield and ſubmit unto this, without any further oz- 
der, to keep him, aud povide fo2 hum, and ſo accoꝛdiagip thep did chu do. 


Nota, That at this time it was allo reſolved, chat if one great with childe be 
ſent to the Houſe of Coꝛtection, and there ſhe is delivered of the childe, that the 
cbilde ſhall be ſent to the Partſh, from which the other was ſent to the Þouſe of 
Cozreetion, to be there kept and pꝛovided foz, this being the place where ſhe was 


laſt ſetled. 


Nota, That it was alſo then reſoldev, That a Rogue is not to be ſent te che 
Houſe of Corection, but he is to ve whipped, and ſo to be ſent co the place where 
he was laſt ſerled if the ſame may be known, oz otherwiſe to che place of bis Birth 
But the Houſe of Coꝑrection is foz che Po; of 8 Pariſh whorefule co wozk there 
thepare to be whipped and ſec on wozk. 
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An Alphabetical | 


A B E 


Reciting the 


Points and Heads 


Of all the Principal 


A 
fol. 
Here an Information by 
the death ol the Infor- 
mer ſhall abate, and 
where not, 134, and 
| 1” 261,262. 
What fhall abate a Writ of Error, 
and what not; whether falſe Latine, 
165. 
What acceptance of Rent of a Suc- 
ceſlor, Parſon , Abbot, or Iſſue in 
Tail, ſhail make a Leaſe good, what 
not; with the difference between a 
Leaſe for years, and for life, 47. 
W nat acceptance of Rent by a Leſſor 


of the Aſſignee of his Leſſee, without 


any notice of the Aſſignment, ſhall 
conclude him from reſorting to his 
Leſſee for his Rent. and what not, 141 
On.» 142,143,144; 

Where acceptance of Rent ſhall bar 


the Lord of bis Elcheat, and where | 


55 1437144. 
What ſhall abate a Writ of Error, 


Caſes in this Book, 


and what not, 
What ſhall abate an Attaint, 246. 
After Acceptance of Rent by tbe 
Lord of the Feoffee, whether he may 
avow upon the Feoffer, or not, 142, 
- . 143. 

Letters of Adminiſtfation granted 
good, or not, 2,3, 4. 
3 
Letters of Adminiſtration, by whom 
to be granted; where a man dies, ha- 


ving Goods in divers Dioceſſes, and 


where in divers Provinces, 4. 
The ad journing of Caſes into the 


whether the ſame may be adjourned 


of the Court where the ſame depends; 
in what Caſes, in what manner, and 


wich what cautions ſuch Caſes are to 


be pie thicher, 146, 147. 
Acti 


- 5 | | a 
where actionable, and where not, 10, 


11, 42. 
Yy He 


rer 


231,232; 


by the Judges, Delegates, whether 


The power of an Adminiſtrator, 


Exchequer Chamber for difficulty ; 


thither,before argument of the Judges. 


ons upon the Caſe for words, 
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"He bath ſtolen my Wood my ; of a conſpiracy, for fa'ſly accuſing 


Tiles, my Apples, my Lead, my Corn, 
81, 82 


A Whoremaſter, with loſs of Mar- 
riage, laid a Baſtard, and intitles him- 
ſelf as Heir, 89, 90 

Forged a Deed. 132, 133 

A Knave and a Thief. 134 

A conjuring Knave. 138 

Thy Father a Thief. 141,142 

A Sheep Thief. 145, 146 

An Out-putter ſtrained a Mare. 

146 


Laid in wait to kill me, hired one 
to kill me. 206 
A Bankrupt Knave. 210 
Of a Merchant that had gotten 
wealth by trading with Pyrats. 215 
He would have robbed me. 227 
He hath couſened the Town of ſo 
much money. 228, 229 
A Bankrupt. Tn 267 
For calling one Traitor, 0418 
An Action upon the Caſe, where- 
fore called breve Magiſtrale, & curfi- 
t orium. 79 
An Action upon the Caſe upon a 
promiſe, in conſideration of ſo much 
money paid him, not to uſe the Trade 
of a Joyner in a Shop he had in Lan- 


him of High Treaſon , before the 
Iudges of Goal delivery, whether it 
lyeth or not, and in what caſes ſuch 
Actions do lie, in whatnot. 270, 
91,272 

An Action upon the caſe, tor pre- 
ferring a Bill againſt him in the Star- 
Chamber, whether it lies or nor. 
ied 

Amendments, where the Declara- 
tion is amendable, where not, & where 
to be made to agree with the Roll, 
where the miſtake of the Clerk in the 
ſumming of the total, where amend- 
ments to be, and where not. 149, 
35 
Where a Retarn upon a Habeas 
Cerpus is amendable, and where nor. 
4 259 

An Action upon the caſe for words; 

I marvel you will marry your daugh- 
ter to ſuch a forfworn man 140 
| An Appeal,and Proceedings there- 
on, the Appellant to be ready; if no 


{uited. 19 

Where an appearance after the day, 
in the ſame Term fhall be allowedot, 
and where not, with the reaſon of it, 
being bound to appear on a day cer- 


don, for 21 years; during the term, 


leaſerh the Shop to another, who there tain. 255 


ufeth the Trade, whether this be a 


breach. 136 
An Action upon the caſe ſor a pro- 


Actions at the Common Law, for 
negligence uſed in a Trade. 186 
Action upon the Caſe for words, 


mife, where a ſpecial requeſt is requi- 
ſite, where not. 55 2 
An Action upon the caſe for an E- 
ſcape, and what ſhall be an Eſcape. 
Eo 236,237 
An Action upon the caſe, ſor erect- 
ing of a Mill, and not grinding at the 
Lords Mill. | _ 195, 196, 


Procyrator for not ſummoning. of 


the Licenſes to compound, procured 
by an Informer, were forged, whether 
actionable. | 137, 138 

An Action of Account, whether 
the ſame lieth upon receipr of money 
to merchandize withal; and a Cove- 
nant to wake an Account, whether this 
lieth or not, | 256 
What matters ſhall arreſt Iudge- 
ment where two Plaintiffs are in a 


— 


him, by. reaſan whereof he WAS, ex. Trover and Converſion for Goods ; 


communicated ; © ahd where ſpecial: 
Actions upon the Caſe do lie, and 
where not, and upon what grounds. .. 

An Actionupotithe caſe, for poſe-' 
cuting one in. the ordinary way of 
Juſtice, whether it lyeth or not. 269 


of them gies, whether this be matter 
to arreſt the Indgement, or not. 262 
WS Amendments, An Indictment a- 
gainſt roo! for Felony in the ſingular 
number, whether amendable or not, 
and where ſich omiſſions are amend- 


An Action upon the caſe, in nature | 


able, and where not; imaginavit, for 
| . 


Writ returned, whether to be non- 


after verdict and before judgement, one 


n 
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im1ginatins fuit, and vi & arm in 
Treipaſs omitted, whether amend- 
able. — 35 
The expoſition of this word Alte- 
ragium, and what ſhall be enjoyed 
thereby. 27 
An Aſſiſe when they are ſaid to be 
Recognitors, when to be ready and to 
have the view. 159, 160, 
161 

Whether an Aſſiſe lyeth of a croft, 

or not, and of what an Aſſiſe lyeth. 


214 
An Aſſiſe is feftiram remedium. 
237 


An Attachment againſt a Debrtce, 
having had part of his Dcbt of the 
Bail, and for raking the Principal in 
Execution, after his releaſe made to 
the Bail of the whole Debt. 68, 

| 69 

An Aſſi ſe of Nuſance, for turning 
of the greater part of a water. courſe, 
whether good, or not. = prog 

An Attaint, :gainſt whom the ſame 
lieth. 244245 

An Audita querela, where after 
Judgement in Debt and Execution, the 
party removed himſelf in Chancery 
by a Hebcas Corpru, and upon a for- 
ged releaſe had an Audita querela ; 


this matter there appzaring, left to the 


Law. 85 10 

Au Attachment granted againſt one 
for p eading of Infancy to put off a 
Tryal, being 63 years of age. 67 

An Audita querela, where one may 
have the ſame. where not; and touch- 
ing the nature of an Audita que ela, 
and where one ſhall be diſcharged out 
of execution, being unjuſtly taken, 
and where not: Iudgement againſt 
two, an execution againſt one by 
Elegit, after takes the body of the 
other. 97, 98, 109, 110, 


111. 


An Audita querela in the Chance- 
ry, after Iudgement affirmed in Debt, 
and the party in execution, upon a 
feigned ſuggeltion, gets an In junction 


and a Superſedeas, and the party to 


be Bailed by Order in Chancery, and 
ſet at large, the Debt not fatisfied ; 
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this be an Eſcape in the Sheriff. 120 
Arguments of matters in Law by 
the ludges, with the reaſon of their 
folemn arguments. 203 
An Attachment for getting a Super- 
ledeas to ſtay execution by a practice, 
no Writ of Error hanging, for which 
che Attorney puniſhed. 
An Appeal from a Sentence at Nor, 
to the Court of Delegates. 2 
An Audita querela, by a Feoffee of 
a Feoffee, whether it lycth, or not, 
and by whom, with the nature of ir, 
being brought to have Contribution. 
14,15, 16, 17. 

An Award, what ſhall be ſaid to be 

2 good award, and what not, when 
to pay money at the houſe of a Stran- 


miſſion is with an ita quod, and where 
not. | „ 
An Award made, that he ſhall ſtand 
acquitted of the Rent, whether a good 
award. 96 


releaſe the action, the other to pay 
10. s. in ſatis faction, which to precede, 
the releaſe, or the payment, 117,118 
An award made, for one to pay mo- 
ney to the other, and to give ſecurity 
for payment of it, whether a good a- 
ward, or not. 260 
Averrments, where certainty, ex- 


ſhall be good without an averrement, 
and where not. „„ 


and where not. 95,95 

Where an Averrment is requiſite, 
and where not, in an action upon the 
caſe for words. 142 

An Averrment ofa uſe; where the 
ſame may be, and where not. 235 

What ſhall be ſaid to be an averre- 
ment, of a life by implication, and what 
nor | os 263 
An Aſſiſe of Nuſaus, whether a 
feoffe of a Feoffee, may have the ſame, 
or not, and what actions he may have, 
and what not. 1 

An Action upon the caſe for words 
brought by a man, and layes loſſe of 
marriage, with intendebat, & conat us 


— 


what tobe done in this Caſe, whether | ſwir;to marry ſuck a woman. 276 277 
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162 


ger, if a good Award; where the ſub⸗ 


An award for a battery, that one to 


preſfed by argument, and implication, 


Where Averrements are requiſite, 


3 
1 
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An action of Account for arrerages 
for divers ſums of money, as his re- 
ceiver, and to render an account. 277 

278 

An Action upon the caſe for refuſing 
to {cal a bond tendred unto him acco!- 
ding to an agceement, and whether the 
bond ought to be a joint bond , or 
joint and ieverall. 287 

An Attachment upon a Prohibition 
for proceeding in the Spitituall Court, 
a ter a Prohibition, granted vpon a 
modus Accimandi. 289 

Where acceptance of rent by the 
Le ſſor, after a breach of condition ſhall 
barr him of his entry for the ſame, and 
* here not. 290, 01,7 92.293 

Who ſhail be ſaid to be an Aflig- 
nte within the words of a condition, 
and who not; and whether a Deviſee 
ſhall be ſaid to be an Aſſiguce, or not? 

| 291,292 

As touching Averrments, and unto 
what averrments, way is to be given, 
and to what not. 292 

Whether the Acceptance of a 
Rent, before the ſame be due, ſhall be 
a barre,or not to the party , to enter 
for breach of a condition. 292, 


293,294 


The Attorney Generall,and Confel-- 


ſions made by him, of Claimes, upon 
Quo warrantos by him brought, how 
ſarr ſuch Confeſſi ons are allowable by 
the Judges, and how farre not; with 
the difference where the Cogfeſſi on is 
of matters in fact, and where of matters 
in Law. 295,296,297,298 
The Atturney general, aud his po 
wer by virtue of his place. 297,298 
. The power of an Attorney to make 
livery , and the due execution of the 
ſame. 302,303, 04, 305, 306 
Where one ſhall have an action of 
Detinue, and where an act ion upon the 
caſe for a trover and converſion, and 
where a ſpeciall action upon the caſe, 


308,309,310 
An action of Detinue, and who may 
have it 308, 309 


The nature of an action upon the caſe 
being a magiſtrall Action. 310, 311, 
1 


An Audit quærela, and where one 


— 
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thali be relieved by an Audiia quarel.r 


3205222 


; The Admiralls Court, and the Juriſ- 
aiction thereof, of : what cauſes the 
are there to hold plca of, and of what 
not. 322,323 
Where a Recuſant after Judgement, 
conforming of himſelf, ſhall have an 
Azudita querela, for his relief againſt the 
party informing. 324,325 


Where a man is to have an Aadiia 


querela tor his relief, where he cannot 
plead, and where not; and againſt 
whom an Audi a quærela ly eth, againſt 
whom not. 325 
An Aſſault, and what ſhall be ſuffic i- 
ent to make an aſſault; Whether words 
will make an aſſault. 1 
An action of falſe Impriſonment, 
with a juſtification thereof. 228, 32 


*** 
Touching the Arreſting of one for 


Night-walking. 328,329. 30, 
An Action upon the caſe in the na- 
ture of a Conſpiracy, for conſpiring to 
Indict one for a felony ; wheie this 
Action lieth, and where not, 331, 
5 32 
A ſpecial Action upon the * 
gainſt a common Chirurge on, for his 
undertakings to cute ones ſervant hurt 
with a Cart-wheele, and not pertorm- 
ing the ſame, but applying to him un- 
wholſome medicines. 3325333 
Where an Action upon the caſe ly- 
eth againſt a Smith for the pricking of 
a horſe, and for his warranty, to cure 
2 horſe. 314 
An Action upon the caſe againſt a 
Barber, for barb ing of him negligen- 
ter, & inartificaaliter. 233 
What Actions the maſter may have 
for wrongs done to his fervant, and 
what not. 333,334 
Where an action upon the caſe ſha'l 
be, upon an action upon the caſe, and 
where not. > $4494 34 
Where an Amendment of a plea af- 
ter a diſcontinuance may be by aſſent. 
235 
An Action upon the caſe againſt the 
Lord for refuſing to admit one to a 
Coppy-hold eſtate. 376,337,378 
Whether an Action upon the caſe 
lyeth 


# 
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lyeth at the common law, againſt Feof- 
Ices for retuſing to perform the truſt 
in them repoled. 336,337 
Whether an Action upon the caſe 
lyeth againſt the Lord of a Mannor, for 
retuſing to kcepa Court. 330,337 
An action upon the caſe againſt the 
Clarke of the Inrollments, for refuling 
to inroll a deed within 6. moneths, 
336.3373385 

An Action upon the cate againſt a 
Biſhop, for retuſing ro do according 
to a mandat to him. 337 
An action upon the caſe againſt the 
Ordinary for refuſing to admit a Clark 
prefented to him. 397 
Actions upon the caſe againſt mini- 
ſte: tall Otficers, for their retuſing to do 
their Offices, 3377338 
Whether an action upon the caſe 
will lie againſt a tenant for Life , for 
refuſing to attorne. 338 
Whether an Action upon the caſe 
lyeth againſt one, ſor refuſing to make 
livery, having delivered a Charter of 
Feoffment to him. 3 YI 
Whether an action upon the caſe y 
eth aga.nlt one for refuſing to preſent 
him toa benefice according to his pro- 


B. 


VV Here a Releas pleaded, ſhall 
be a barre to a Scire facias. 
231,232 

A bale taken in Execution, payes 
part of the Debt, not able to pay the 
whole, the Debtee doth releaſe to him 
the wliole debt, Judgement and exe- 
cut ion, and acknowledges full ſatista- 
ction ot the debt; the baile dies, the 
Debtee ſueth out Execution upon the 
firſt Judgement, againſt the principall, 
and takes him in execution, what re- 
medy for him. 6558, 69 
Two Welſbmen bail for one arreſted 
upon a Latitat. Judgement againſt 
him, whether Proceſs of Capias ad ſa- 
tisfaciendum,ſhal go into Wales, againſt 
the baile or not ? 54.55 
Baile refuſed upon a Habe as ( orpus, in 
contempt of the Court, what is to be 
done. 139140, 141 
Whether one taken in execution, af- 
ter a Writ of error, brought, and the 
Error be apparent, may be bailed, or 
not, and whether they may ſo do in 
miſe. 338 parliament. 164 
Whether an action upon the caſe] The baile brings the principall in 
lyeth as well tor a Non fe/ans, as for à Court, there being a recovery againſt 
m'sfeſans. 328 | bim, and a Scire Facias againſt the 
Touching Amendments, of the Bill baiſe, who prayes the principall, may 
upon the fyle, and of the Declaration be committed in Execution, for his 
according to the Bill „and where the | giſcharge, whether this grantable, or 
amendment ſhall be according to the got. 260,261 


Office book. 339| A mandoth bargain and ſell ſo ma- 


A ſpeciall action upon the caſe, a- 
gainſt one, for that ( onatus fait, to 
charge him at the quarter Seſsions, to 
be the reputed father of a Baſtatd child, 


ny trees, to be cut down within ſix 
years after; if he ſever them not with- 
in the time, whether he may take them 
afterwards. 


whether this action lyerh or not; A mandoth bargaine and (ell Sony 
and touching Appeales, ro the quarter growing upon land, which he hath in 
Selsions, and to the Judges of Aſsize, the right of his wife, before ſeverance 
or to the Judges of the Kings Bench; of them, the husband dies, quid opera- 
and whether a ſecond Appeal may be fur. 17 
Or not; upon the Statute of 18 Elix. A man doth bargain, ſell, and grant 
capite 3. touching Baſtard children, a Manor, with an Advowſon appen- 
or upon the Statute of 43 E/:z. cap.4. dant, the Church becomes voide, be- 
touching Chacitable Uſes , where the fore Inrollment, whether he [may pre- 
Decree made by the Commiſsioners ſeat, by the word of Grant, or not. 
upon an Appeal, and exceptions , ts | 859 
confit med by the Lord Keeper. 343, Touch- 
344.3577356 
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To uching a ;elant, and the value 
thereof, certified by the King to be 


100 |. 161 

lo0ouching Butlerage and Priſage, 
and the d ff. rence between them, who 

are to pay the one and the other, and 

who not. 1 
253254 


Biſhops; in what Caſes they may 
cut Cow In Titnbet- [rees, in what Ca- 
les not, being the dower of the Church 

279 

W here Bail once diſcharged ſhall 

bc afterwards revived, and where not. 
286 287 

Piron & ff me, and what things a 
Llusband may do to his Wife, and 
what not. 291292 

| 293 

One committe 1 by « order of the 

Quarter Seſlions, Bailed. 


5 


One illegally committed by a Tu: 
ſtice of Peace, Bailed. 347 


C 


yy a (apizs ad ſat#faci- 
endum againſt a Bail, ſhall 
go into es or nor. 54,55 
Whether a Capias doth lie upon a 
recognizance acknowledged in Chan- 
cery, Or not. 6263 
64 65 
Whether a C 74 ar a7 1 tu, Aaciendum 
lieth again(t the one, after an Elegit 
ezecuted againſt the other, tlie Judge- 
ment being againſt two. 98 109 
| 110111 
Touching the entty of a Capias, and 
when the ſame is to be entred. 109 
Y 110 

A Leſſee for years, under a Tenant | 

ur ater vict,having made a Leaſe at 
WWI. upon the death of 'the Tenant 
pur auter dies, grants the Eſtate for 
the remaining Lives, and Covenants 
that he had power ſo to do, the eſtate 
being in him by way of occupaticy ; 


4nd to make further aſſurance, and 


34108 


| | whether by this the Oo9 enant be hw 


ken or not. 111213 
A man doth Covenant that he had 
good right to grant the Manor of 
Dale, by him granted, in which he had 
no right, whether by this the Cove- 
nant be broken, or not. 12 
Whether a Certiorari may be grant- 
ed; after a Writ of error, error TS al- 
figned; and in Vullo eſt erratum plead- 
ed, to have the Record to prove one 
of the crrors, upon the point of ad- 
journment and diſcontinuance, whe- 
ther this may be or not; with the 
difterence where it is in affirmance, 
and where in diſgatfirmance ot the 
former Judgement, & ad ixforman- 
dum conſe ientiam. 71 
Aertiorars prayed, to remove a 
Record from Durham, whether to be 
ranted, or not, I58 
Touching the Court of Chancery, 
and their Authority to commit one in 
'a Scire facia upon a Recognizance. 
63 
verdict againſt a Widow before 
3 ſhe takes a Husband, whe- 
ther the Capias ſhall be againſt her or 
not. or 
Touching the power of theLord 
Chancellor, in granting of Cõmiſſiors 
upon the Statute of Bankrupts, what 
ſha'l be a good Commifſion, and what 
not. 236 237 
A juror returned to ſerve of a Iury, 
was challenged for thar he was for- 
merly attainted of Felony, and par- 
doned, whether this be a good chal- 
lenge ox not. 144 
7 Fouching Corporations and Man- 
woods, opinion of them. 233 
Whether a Corporation may take 
by Will, or not. 33 34 
Touching Common and Paſture, 
with the difference between them. 87 
88 89 
Touching Common, per carſe de vi- 
cinage, how tobe taken, if two Na- 
nors in one Town, whether the one 
may Inter common with the other, 
per cauſe de vicinagey or not, 87 
$8 


J 


that he ſhould enjoy it quietly, the 
Leſſee at will being the Occupant, 


Touching the Condition of a Bond 
to perform an award, the ſubmiſſion 


of 


den ſhall and will, &c.) whether this 


demiſe to pay the Rent, and a promiſe 
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of all matters, ſuits and controverſies; 
there being a Suit in Chancery, the 
award was, quod quædam ſecta & que- 
rela ceſſaret, and that Staret acquieta- 
tus de qualibet materia, & cauſa in 
prædicta querela, pleads quod acquita- 
tus fuit. Plaintiff ſets forth a new Bill 
exhibited, whether this be a breach of 
the Condition, or not. 93 9495 96 
What things a Commoner may do 
on the Land, and whatnor, and how 
he is to take and enjoy his Common. 
115 116 117 

Whether a Commoner may juſtifie 
the killing of Conies on the Common. 
16 

The condition of a Bond to ſave 
harmleſs the money not paid; a Ca- 
pias againſt the Plaintiff, being Sure- 
ty, whether this be a damnification to 
make a breach of the Condition, or not; 
and what ſhall be a damniſication to 
make a breach of the Condition, and 
what not, whether terror of Suit. 115 
The condition of a Bond, That 
whereas the above Bounden fhall 
and will (for if the above Boun- 


be a good condition, or not. 133 

The condition of a Bond, to pay 
money within two days after, but no 
ſum expreſſed in the condition; whe- 
ther by this the Bond is ſingle and 
without condition, and ſo to be paid 
upon requeſt, or not. | 156 

What ſhall be ſaid a good corfide- 
ration to raiſe a promiſe, and whether 
the forbearance of a Chancery Suit 
he a goadicanſideration,ornot, 35 36 

What ſhall be ſaid a good conſide- 
ration to raiſe a promiſe, and what not, 
where it is upon a conſideration paſt, 
and where not; as a promife upon a 


to pay 30 l. whether this be a good 
confideration. 78 79 Bo 
Touching Eftates in contingency, 
what ſhall be ſaid to be ſuch an Eſtate, 
arid what not. 
1 128129170131 132 
Whether the Aſſignee of the Re- 
verſion of a Houſe in Fee-femple, and 


123 124125 126127 


ortwo Writs of Covenant. 112 113 
Whether upon a Tryal in an Action 
of Covenant, many matters may be 
aſſigned for breaches or not. 112 113 
A Covenant by the Leſſor againſt 
his Leſſee, after his Aſfignmeat, and 
an acteptance of rent of the Aſſignee, 
whether it lyeth or not. 142 
An Action of Covenant by an Ap- 
prentice againſt his Maſter, for turn- 
ing him out of Service within his 
term. 191 192 193 
| What ſhall he faid to be a good con- 
ſideration to raiſe a promiſe, and what 
not; and what ſhall be ſaid to be a 
conſideration againſt the Law, and 
what not, and whether ſuch a conſide- 
ration ſhall raiſe a promiſe, or not. 
| 213 214 
Courts of Equity, with the man- 
ner of their Proceedings and Decrees, 
in what Caſes they are to be prohibit- 
ed, and in what not 194197 and 
215 
A Covenant for Plowing , which 
was not »xper laid down for Paſture, 
where the ſame lieth, and where not. 
258 
A claim by Letters Patents, to have 
Fines impoſed on the Commiſſioncrs 
of Sewers, for acting contrary to their 
Commiſſion ; what words ſufficient 
to carry ſuch Fines, and what nor. 
235 
A County Palatine, with the great 
priviledges to the ſame belonging, by 
having of ura regalia. 226 227 
'W hat ſhall be ſaid to be a good con- 
ſideration to raiſe a promiſe, and 
what not, in conſideration of takin 
ſach a one to her Husband, bee 
to aſſure Land on her, whether a good 
conſideration. 262 263 269 270 
Ihe ſeveral Commiſſions of Oper 
and Terminer, and of Goal-del;very. 
e 270 271 
A Conſultation where the ſame is 
ro be granted, ind where not. 233 
f „„ 8 239 240 and 249 
Where a Writ of conf ky? lyeth, 
and where net, and for what the ſame 
lierte. : 270 271 372 


of the Reverſion of another houſe for 
Fears, by ſeveral Deeds ſuall have one 


Whether Sureties to pay Colts ſhall 
be put in by a Common Informer, 
| eaſe 
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caſe the matter pals againſt him, or mon Law, and what to be Cuſtom, 


not. 18 
A Reverſioner in Fee, and being 
iſſue in Tail. in the life of his mother, 
the ſurviving Tenant in ſpecial tail, by 
Deed indented, makes a Leaſe for 
years, to begin after the death of his 
mother, rendring Rent, and dies; the 
next Reverſioner, in the life of the 
mother, levics a Fine with Proclana: 
tions; the Mother dies, whether this 
Leate be good againſt the Conuſce or 
not, and how far he ſhall be liable, and 
how far not, what Eſtates avoidable 
by bun, and what not, and what E- 
Face the Ccnuſee is to have in this 
Land, and in what manner. 42 43 
+ 44 45 46 47 

Concluſions and Eſtoppels, how far 
they do bar and binde the Eſtate. 43 
44 45 46 

A Conlultation, and whether a 
ſuggeſtion in a Prohibition upon a 
moclus, being approved by two per- 
fons, both of them atcaintcd of Fe- 
Icny,and ſo no good Witneſſes ; whe- 
ther this be a good cauſe fur a Con 
{ujtation or not. 144 and 155 
A Copy-holder, Jacen in extremis, 
ſurrenders his Copy-hold Eſtate unto 
the Lord of the Manor, Habendan: 
after his death, ad epus & uſum, of an 
Infant in venter ſa mere; and if ſuch 
Infant dies without Heir, within age, 
or before Marriage, then to the uſe of 
another and his Heirs; whether this 
be good or not, and who ſhall have 
the Land, the Intant dying within 
age. 272273 274 275276 
Payment of Cofts upon a Non- ſuit, 
whether a Plaintiff Executor, bemg 
Non: ſuit, ſhall pay Coſts by the Sta- 
tute of 4 Jac. cap. 3. or not. 261 


A Curtelage, whether it be part of | 


a Houle, and ſhall paſs with the ſame, 
or not. 113 
The Cuſtom of, a Copy- hold Ma- 


186 187 

Whether a Cuſtom, without lay- 
ing of Uſage, be a good Cuſtom. 187 
What ſhall be ſaid to be a gocd. 
confirmation of a Cuſtom by Pailia- 
ment, and what not. 187 188 
Whether a Cuſtom, reſtrained by 

a Statute, ought to be confirmed by 
Parliament, or not. 187 189 
Whether Common Law, and Com- 
mon Cuitom be all one in kinde, or 
not. 187 188 
Whether the Cuſtom of London, free 
of one Trade free ot all, be taken a- 
way by the Statute of 5 EI. cap. 4. 
or nor, 188 189 190 
Whether an ill Cuſtom, confirmed 
by Act of Parliament, is thereby made 
gocd or not. | 189 
The Cuſtom of Lendon for taking 
of Prentices. 191 192 192 
Where a Cuſtom ihall binde and be 
allowed of in all Courts, and where 
onely in the Court of the Ville, or 
City, where the ſame is alledged to 
be. 192 193 
A Cuſtom for the Reſiants and In- 
habitants to grinde at the Millof the. 
Lord. 195 196 
A Cuſtom, and the reaſon of ir, 
asof Borough Engliſh, and of Ga- 
velkinde. 195 
' The Cuſtom for T ercefier. common 
Bake- houſe. 195 196 
The Cuſtom of Beverley, none to 
eret aDy-houſe, 196 
What Cuſtom ſhall be ſaid to be rea- 
ſonable, and what not 201 207 and 
| 203 

That Cuſtoms ought to be reaſon- 
able; what ſhall be good Cuſtoms, 
and what not. 238 239 240 
General Cuſtoms, where the ſame 
ſhall be ſaid to be the Law of the 
Land, and where not. 250 
An Action of Covenant by an A.- 


nor, and touching, Fines certain and 
uncertanm, upon admittances to be 
paid, what ſhall be a good proof for 
Fines uncertain, and What not. 32 33 

Thar is nor to be laid as 2 Cuſtom, 
which is the.C,mmon Law of. the 
land; what ſhal be {aid to be the Com- 


4 . 


ſignee of an Aſſignee, of the Revere: 
ſion for Rent, whether maintainable 
or no. 281 282 283 
Who ſhall take ad van age of a Ce- 
venant or condition, & who not, whe- 
ther an Aſsignee or Grantee of part of 
an Eſtate may do ſo or not. 282 283 
Whether 
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Whether a Covenant made by a 
Leſſee, that be will not alien bur in 
ſuch a manner ſhall enure and have the 
force of a Condition, or nor. 290 


191 292 293 294 


The breach of a Condition made to 
reſtrained Alienations; whether after 
a law ful alienation this alienee may a 
lien to whom he will, or ſhall be allo 
ſubject to the condition, - 290 

1 291 292 293 


Whether acceprance of Rent by the 


Leſſor, after a breach of the condi- 
tion, ſhall bar him of his Entry for 
the Condition, or not. 290 291 
7 292 293 

Where Conditions ſhall have a ge- 


neral conſtruction, and a large extent, 


and where not, with the difference 
where the ſame is for the benefit, and 
where for the prejudice of the paity. 
290 291 

Where a Condition to alien to his 
Wife ſhall be good, and where not, 
and how to be performed; and where 
a Condition void for one part, ſhall 


yet ſtand good for the other part, and 


where not, 291 


Where a Condition diſcharged' as 


to one, ſhall be altogether diſcharged, 
and where not. 291 292 
Sonfeſſions of Claims by the Kings 
Attorney General, in what Cafes to 
be allowed of by the Judges, and in 
what Caſes not; with the reaſons 
thereof, and the difference where the 
confeſſion is of matters in Fact, and 
where of matters in Law. 295 
296 297 298 

The force of a Charter without 


Uſage. 74 295 296 297 298 | 


Ancient Charters to be taken, ac- 


cord ing unto ancient tage. 298 


The Court of Chancery, and their 
endeavoring to avoid Judgements at 
the Common Law; what Reſolution 
the Judges have made in ſuch Caſes. 

5 5 301 302 

W hat ſhall make a good converfion, 
and what not, and where a Denyer 
ſhall make a Converſion. 307 
308 309 210 


Councellors to adviſe proper Acti- 


ons for their Clyents, as their Cauſe 


requires. ü += © $OY 

The ancient Count in Detinue, what 
the tame is. Fo, 312 312 

An Action of covenant by an Aſ- 
ſignee againſt che Defendant, for not 
levying of a Fine according to the 
Covenant and Notes of the Fine ten- 
dred ; the Notes containing four Meſ- 


cher good and purſuing the Covenant, 
or not. 317 318 319 
Ce mmiſſioners taking a Fine of an 
Infant, ca'led into the Star C hamber 
for ir, bur not puniſhed, being a fault, 
bur no Crime. 320 
Where general Certificates by the 
Biſhop ſhall be good, and where not; 
and where general Allegations ſhall be 
allowed of, and where not. 28 
2596-33 3 

J The Office and Power of a Conſtable, 
in committing of one for breach of 
the Peace upon himſelf. 329 330 
A Copyholder, according to the 
cuſtom, nominates one to his Copy- 
hold Eſtate, who tenders his Fine, and 


mitte, he is to have the ſame cu- 
ſtomary priviledge of Nomination. 
| 339-337 
Of a Copy-hold Eſtate diſcendable 
by Cuſtom, whether a Dower or a 
Tenancy by the curteſie may be of this 
without a ſpecial cuſtom. 337 
Ihe Court of Chancery, and what 
remedy that Court will give in caſe of 
refuſal to admit to a Copyhold Eſtate, 
or to keepa Court. 336 337 338 
The Houſe of Correction, and who 
is tobe ſent thither. 358 


D 


| A Declaration in Debt, upon the 

A Stacute of Bankrupts, Er quod 
vigere Statuti predicti actio accrevit, 
there being two Statutes, whether this 
Declaration be good or not. 26 
What ſhall be ſaid to be a good 
Declaration, and purſuing the pro- 
miſe of a Leſſee after his term ended, 


En ving 


ſuages, the ſale being but of tao, whe⸗ 


prays admittance, whether being ad- 


| for continuance: in poſſeſſion for ſa- 


SES 
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ving the Leſſor harmleſs,and for every 
farthing damnification to pay him two 


the Caſe for ſtopping a way, which 


— 


pence, and what not. 37 38 
A Declaration for words , faying 
that he killed one, without averring 
him to be dead, whether a good De- 
claration. 4? 
A Declaration for words, quod dixit 
de querent. Thou art a Thief, ©c. the 
Iury finde that he ſpake the words of 
the Plaiatiff, & ulterius dicunt, that 
heſpake them in his abſence whether 
ood or not. | 42 
Where a Demurrer to a Declaration 
may be waived, and plead to Iſſue, 
and where not, in caſe of an Infant. 
09 

A Declaration vpon a promiſe of 
giving truſt for Wares ſold, not ex- 
ceeding 100 J. to pay the ſame dicit 
in fatto fiduciam dedit, demanded the 
money not paid, ande actio, whether 
this Declaration and Conſideration be 
good or not; what Declarations are 
good, and what not, whether fiduci- 
am dedit, contain certainty ſufficient, 
or not. 74 75 76 77 78 79 
A Declaration for words, Thy huſ- 
band and his Maſter hath ſtolen my 
Wood, whether good without an a- 


verment, that the Plaintiff was bis 


Malter, $1 82 
A Declaration upon a promiſe a- 
gainſt an Executor, to pay the money 
owing by the Teſtator, upon forbear- 
ance to ſue till the Will proved, whe- 
ther this Declaration be good, with- 
out ſnew ing for what cauſe the money 
rew due. 91 92 
What ſhall be ſaid to be a damnifi- 
cation to cauſe a forfeiture of a Bond 
to a Surety, whether payment of mo- 
ney by bim at the day, and terror of 
Suit, and a Capias againſt him. 94 
95 96 115. 

A Declaration in Debt, upon the 
Statute cf 2 E. 6. cap. 13. for not ſet- 
ting out of Tithes; Declares, that 
quilibet ſub je ctus difti domini regs, the 
Statute being domini regis, whether 
this Declaration be good or not. 
| 119 

A Declaration in an Action upon 


he ought to have over his Land, for 
his Carriages at any time when he 
ſhould have occaſion to uſe the ſame, 
and doth not ſhew that he had occa- 
ſion to uſe the ſame, whether this De- 
claration be good or not. 121 
A Declaration upon a promiſe, that 
if J. S. would affirm the Rent reſer- 
ved to be 61, he promiſed to pay the 
ſame double: J. S. did affira the 
Rent to be 6 /, whether this Declara- 
tion be good, without giving of no- 
tice of this affirmation of J. S. to the 
Defendant, or not. 143 144 145 
A Declaration for words (if it had 
nat been for the Plaintiffs oath at ſuch 
a Court Baron, I had not been caſt) 
upon this, the words, I marvel that 
you will marry your daughter to ſuch 
a forſworn man, whether this De- 
claration be good, not ſhewing any 
cauſe to keep a Court Baron, nor that 
the Oath was in a matter pertinent to 
the Iſſue. 140 
A Declaration in Debt upon a Bill at 
Hamborough, to pay 67 l. at Ham- 
borough, Debt brought here for 561. 
whether, the Declaration be good or 
not, by reaſon of the variance between 


the Bill and the Declaration. 144 
A Declaration in Debt upon a Bond, 
for payment of money within two 
days after, no ſum in the condition, 
Declares upon a Bond to pay ſo much, 
cum inde re qui ſit us; whether this De- 
claration be good or not, by reaſon of 
the variance between the condition 
and the Declaration. 156 
A Declaration in debt, for not per for- 
mance of a covenant to ſettle a copy- 
hold Eſtate, being to be done upon 
requeſt, the requeſt made to the Exc- 
cutors, not ſhewing what Eſtate the 
Covenantor had in the Manor; whe- 
ther this Declaration be good or not, 
and the requeſt well made. 15 8 159 
A Declaration in Debt, by the Cer- 
poration of Phyſitians, againſt a Do- 
ctor, for practicing of Phyſick, being 
not Licenſed, nor a Doctor in any of 


the Univerſities in England, brought 


in the name of the Preſident, and de- 
clares, quod reddat ei, and to the Col- 


ledge ſo much, whether this Declara- 
tion 
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tion be good or not. 185,186 


A Declaration in Treſpaſs for an Aſ- 
ſault and Battery, beiug with a (% 


cum) whether good, or not? and in 


w hat Actions, and upon what differen- 


ces, luch a Declaration, with a 4 
cum, ) (hall be good; and whether ſuch 
a quod cum, be any affirmative, or not. 
| 214,215 

In what Caſes, a Declaration, having 
matter of ſubſtance in it, ſhall not be 
made bad, for defect in forme, by the 
Statute of 36 E. 3. capite 15. 2:4 


What ſhall be a good Declaration up 


on the Statute of 2 E. 6. capite 13 for 
Tithes, and what not. — 26 

By a Demurrer to a Replication, 
what matters are confeſſed , what not. 


1 
Touching Judges Delegates, and 


their Power, whether they may grant 
Letters of adminiſtrationor not. 2,3,4 
In the perſon of the Iudges Dele- 
gates, Whether the King be repreſen- 
ted. $4 
Whether the Court of Deligates 
may pronounce ſentence of Excommu- 
nication, or not? and what their po- 
wer is. 
Decrees in Courts of equity, like the 
Lawes of the Aledes snd Perſians, 197 
| and 215 

A Rule to be obſerved in Demur- 
rers, to ſhew che cauſe of e 
| 267 

What ſhall be ſaid to be a Depar- 
ture in pleading, and what net. 30,40, 
| | & 249. 

A demand of Rent, before any ad. 
vantaꝑe to be taken for non - payment, 
with the difference, where it is in 


the caſe ofa common perſon, & where 


in the caſe of the King. 4 
Debt againſt a Sheriffe upon an e- 
ſcape, where it lyeth , where not, the 
ſheriffe takes one, by an erronious pro- 
ceſs, ſuffers him to eſcape,whether debt 
upon this lyexh, or not. 62, 63,64 
Debt, for non · performance, of an 
award touching a Battery; the one to 
ſeale a releaſe, the other to pay 10 s. 
which to precede, the releaſe, or the 
payment. 117, 2x6 
Touching Conſtruction to be made 


| 


— 


| 


or not. 1 - 
Where a man ſhall have a Detinue, 
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of deeds, and the marſtalling of the 


words, ut res migis valet , quam pere- 
at. ! 127 
Debt upon a bond, the Plaintiff after 
recovery and Judgementr, cancels the 
bond, the Judgement reverſed ; what 
remedy foi the money, being upon ſale 
of Land. 229, 

ä 230 

Debt for Rent behinde, brought by a 
revrſioner. 


1 
i Sh 


< * _ 
23 

A deviſe in CMortmaize 5 good b 
cuſtome, with the reaſon of ie. 197, 
189, 1 90. 


What deed of gift ſhall be ſaid to be 


= + 


fraudulent, and what not, with the 


badges of a fraudulent deed of gitt. 
| | 226 

A deviſe to a younger ſonne, before 
21 years, to his Executors; the Sonne 
dyes before 21 years, whether this be 1 
preſent intecelt veſted in the ſonne , or 
as an executory deviſe, reſting in con- 
tingency. 123,124,125,126,127, 
+ 228, 129,130,121,132 

An executory deviſe. 273 
What ſhalbe ſaid to be a Diſcontinu- 


4\ ance, and whatnot, and what ſhali be 


wrought by the entre of the wife, 
being tenant for life 
death of the husband , who was tenant 
in taile, and madea feoſſment in Fee 
with warranty; and took back an 
eſtate, to him and his Wife for their 
lives, the remainder to his two daugh- 
ters and their heires; whether this fe- 
offment do work a Diſcontinuance, or 
not. 29.30, 31 & 32 

Tenant in taile, bargaines and ſells 
by deed inrolled, leavies a fine to the 
bargannee, with Proclamations, F. years 
paſle, whether a Diſcontinuance, or 
not ; with the difference where the 


Fine is before the Incollment, and 
where after, © 33,34 


A man doth mdrgage his land, and 


ſtill continues in poſſeſsion; whether 
this be a diſſeiſin, or nor. 226 
Touchiug Durham, and the remo- 
ving of a record from thence by a er- 
tionarie, whether the ſame may be ſo, 
158 
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and where an action upon the cale. , Leſſee ſhall have election, with the 
308,309, 310 


An Action of Detinue, and the na- 
ture of this Action, and who may have 
it; and what is in this to be recover- 
ed. 5 308,309 
In Detinue, the ancient Count. ob- 
ſervable what it is. 312,313 

Touching deeds of gift, and diſpoſi- 
tion of Eſtates,to be donein a mans life 
time, with the obſervation of Sir Tho- 
mas Bromley, touching the ſame. 315, 

316 

Touching Declarations, and certain- 

ty to be conteyned in them, que dam 
ortio terre. An Ejeſtione firme, for a 
ridge of Land; a Detinue, de uno ( u- 
mulo. An Indictment De une Cumulo 
tritici, whether theſe he good or not, 
or void for uncertainty. 317 
An Action of Debt, for an eſcape, 
brought againſt the Marſhall , where 
the ſame lycth , and where not. 320 


321,322) Jadicii, whether error or not? 


Where a Diſcharge is good by word 
of mouth, and where not, for to diſ- 
chargea Ghirurgeon,of a Cure by him 
undertaken , or of a Carpenter of a 
building. 332,334 

Where a pleading ſhall be ſaid to be 
diſcontinued, and where not. 335, 
336 


E. 


N what caſes an Ejectione firme y- 


eth, and in what not; whether by 


a Leſſee for years, for the ejectment of 
his Leſſce at will; and upon what poſ- 
ſeſsion, an Zjectione firme lyeth , and 
whether upon a Poſseiſion in Law, or 
not. 53: 


” 


* » 


| Leaſe made of Land, by demiſe and 
Deed, with all the woods, and under- 
woods, and all trees: {rexcepting 6. of 
the great trees.) in whom the election 
here is, whether the Leſſee may cut, be- 
fore the Leſſor have elected his 6. 
Trees, with the Difference, where the 
exception is of ſo many trees, to be cut 
down within a certain time, and where 
not; where the Leſſor, and where the | 


time of the Election. 5.6,7,8,9 
Leſee for years, doth requeſt the Leſ- 
ſor to make his election, of the trees 
excepted; and he refuſeth, whet her by 
this his election be determined, or not, 
and whether the Leſſee may cut down, 
leaving the number excepted. 7, 8,9 
An Ejedctione firme brought tor a 
houſe,and for the moiery of a Tene- 
ment, whether it lyeth, or not. 28,29 
A Leflor accepts rent of the Aſſignee 
of his Leſſee, whether by this, his 
Election of taking, the one, or the other 
for his Tenant, be determined, or not. 
142, 143 
Error to reverſe a Judgement given 
in a Court of Pypowders. Upon a 
Bond entred into long before, whether 
this be error, or not? 21, 22, 23, 24, 
25 
Error to reverſe a Judgement given 
for 3. one of them being dead tempore 
26 
Error upon a Judgement in the C. 
B. in Treſpaſs and ejectment, in the 
firſt Declaration, no day of the eject- 
ment; but well in the Second, (being 
with a peſtea,) (S.) whether error, and 
how far the (paſtes) ſhall guide the 
ſame. | 29 
Error that the vexire facias, was of 


| one Pariſh, where it ought ro be of 


two, whether error, 86, 87, 88, 89 

ITouching an Elegit, and the executi- 
on thereof, with the nature, force and 
effect of the ſame, with the manner of 
the Execution, if the one be void, 
whether he may have another; and 


my 217,218 | 
Touching matter of Election, upon a | 


the fame-being once well executed, 
'whether he may have another, or not? 
3 97,98, 109, o, ur 
Touching the Execution upon an 
Elegit, Vnica executio, how the ſame 
is to be intended, with ſatisfaction, 
and the manner of the entre of an Ele- 

| it, of Record, and when the ame is 
to be entred. 98; 109,110, 111 
Error a Tudgement in Cove- 
nant, by ans of areverfi on, for 
not aſſigning any breach after Attorn- 
ment, and for aſsigniug breaches in 
things for which no Action did lie, 


and dammages entire given; whether 
8 theſe 
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thele be good errors. 112 3 Error in the Exchequer Chamber, co 

Error upon a ludgement, ina Writ reverſea Judgement in B. R. in a Wri: 
of Partition, qued inſi mul tenent, not of Error upon a ludgemeut at the Ai- 
ſhewing how, brought after the firſt ſizes, and affirmed in an Aifiſe . this 
Iudgment, and before the ſecond, he- Writt of Error not lying, a Writt of 
ther a good error, & well brought. 114 error brought. in Parliament, what 

Error upon a ludgement in an ac- ſhall be ſaid a ſufficient Writ of Prror, 
compt, whether it lies upon the firſt to eauſe the Record to be brought into 


— — — — 


Error. 


Iudgement, whether both Iudgements 
to be reverſed upon a generall Writ of 
119,120 
Error upon a Iudgement in Debt. 
payment to be in Lincolnes Inne Ha!!; 
the venire facias, from Holborn , whe- 
ther this tryal be erroneous, 120 
Error to reverſe an Utlary, the Capias 

ing contra Frauciſcum, the Retorn, 
that Francis in Engliſh, Non eſt inden- 
tus; and the exigent beares Teſſe after 
the retorn, whether erroneous, or not. 
i 133 

Error upon a Tudgement in Lendon, 


in an Action upon the Caſe, a C apia- 
tur, Where it ſhould have been que 


fit in miſericordia; and becuuſe the 
Baile was taken, without any Scire fa- 
cias againſt him, whether Error ? 133 

Error upon a Iudgement in the C. B. 
in a writ of annuity, arent charge being 


granted, & a writ of Annuity brought. 


Counts of a Rent charge, ard concludes 
by force whereof hee was ſeiſed in 
his demeſne, as of Fee, as of Free- 
hold; whether this be good, and whe- 


ther he may have an Election, to have 
this as a Rent charge, or not. 138 j 


Error upon à ludgement: given at 
the Aſſiſes, in an Aſſiſe of Novel dif. 
ſeiſin, the Iury appeared the firſt day, 
ready to be ſworn the Defendant, con- 
feſſed the ſeiſin, and diſſeiſin, the Plain - 
tiffe prayes his Iudgement, ides con- 
ſider atumeft quod recuperent per viſum 
reroęni tor um, none of the Iury ſworn, 
50 f. releaſe 
his coſts, becauſe notrecognitars till 
they are ſworn; Whether this be error 
or not ? 159,161,162 

The Recoꝑnitors ſworn at the Aſsi- 
ſes, the Judgement is deferred: before 
the day in Banke, all the Recognitors 


the parliament with the manner of it. 
| 102 unto 176 


In what Caſes a Writt of error lycth 
in the Exchequer Chamber, and in 
what Actions, in what not? 162 

Upon a writ of Error to reverſe a 
Judgement in B. R. in afficmance of a 
Iudgment at the Aſſiſes, whether a /«- 
perfedeas,to be granted, or not? 162163 

Error in B. N to reverſe a Iudge- 
ment given in B. R. in Ireland, a tran- 
ſcript of the record to te onely remo- 
ved, wich the reaſons of it. 162, 163 

Error in Parliament, the which is 
diſſolved ; what becomes of the writ of 
Error. 163 

Error in Parliament not to be rever- 
ſed, but by another Parliament. 164 

In the bringing of a writc of Error, 
what things are eſpecially to be ob- 
ſerved. | 167 
Error upon a Iudgement in a For- 


| 


— — 


ach Iudgement, Plaintiff releafed | 


die, whether this may be aſſigned for 
error ? 161 


medon; Error in the Utlary, the 
writt being between ſuch , and ſuch 
in quadam Loquela, not ſhewing in 
what Action Iudgement was given, 


whether this be error or not. 202 


After a recovery, and Iudgement a- 
gainſt one, he ſowes the land, and 
brings a writt of error, Judgement 


affirmed, whether upon a motion he 


may have the corn ſowed by him, or 


1 


not. 213 


Error upon Aa Iudgement in a For- 
ved on, brought of a Croft, and of o- 
ther Cloſes parcells; whether to be 
reverſed qusad, the Croft, or for all. 

214 
Where a writ of Error ſhall abate, 
and where not. 223,224. 

Where a writt of Error ſhall be de 
Rerurdo, quad coram uobis re ſidet, and 
where not. = 223 
Axritt of Error in Parliament, the 
ſame diſſolyed; whether Execution a 

5 0 


IH 


An Alphabetical Table, 


. ³˙ wp ᷑;é —-u ; SEES "4 


given againſt a dead man. 241 2423 


| Judges, whether this be error or not. 


indebitatu of the Teſtator ; and how 


be granted, and upon what cauſcs 
Parliaments have been difſfolyed. 
237 
Error, for that the Bond was fſexi- 
ginta for ſexaginta, whether this be 
Error or not. 241 
Error, for that the Tudgement was 


What may be aſſigned for Error, 
and what not. 241 242 243 244 
Error upon a Tudgement given in 
Abington Court, not ſhewinp how the 
Court was held, whether by Cuſtom 
or by Letters Patents. 243 244 
Error upon a Tudgement given in a 
Formedon in Diſcender, upon default. 
244 245 246 

Error for want of a Warrant of 
Attorney the Chriſtian name of the 
Atcorney omitted. 244 245 246 
And who ſhall have a Writ of Er- 


ror, and who not. 244 245 246 


Error to reverſe an erronious Reco- 
very, aftera Fine with Proclamations, 
and five years palt. 245 246 

Error, for that a general cuſtom of 
the Land for Priſage, being the Law 
of the Land, was trycd by a Iury, 
where it ought to be tryed by the 


250 
Error upon a Iudgement given a- 
gainſt a Hundred for a Robbery, being 
found culpable, quoad captioners, & 
ſpoliat ionem, whether this be error 
Or not. | 257 
A Priſoner in Execution in the Mar- 
ſhalſie, is by the Marſhal removed 
into the Rules, whether this be eſcape 
or not. 7, 58 59 
Where one is to name himſelf Exe? 
cutor, and where not. 6667 
The Debtee takes the Bail in Execu- 
tion, how far this is a diſcharge to the 
principal, whether he may afterwards' 
reſort to the principal or not; and 
whether the Election he had at the 
firſt, be by this loſt, or not. 68 69 
How far an executor ſhall be char- 
ged by his aſſumpſit, upon a general 


far an executor upon his promiſe ſhall 
be liable to a Debt, which otherwiſe 


Error upon a ludgement in a Re- 
| diſſeiſin; tivo Coroners in the Coun - 
ty, one being ſick, the other execu- 
ted the ſame alone, whether error, the 
Statute of Merton, cap. 3. being Co- 
ronatoribus, 93 

One being in execution for Debt, 
gets an Audita quærela in the Chan- 
cery, obtains an In junction and a Sa- 
perſed eas, and by order in Chancery, 
is Bailed and ſet at large, whether this 
be an eſcape, the debt not paid. 120 

Leſſee for years aſſigns over his 
term, excepting the Trees, whether 
a good exception or not. 678 9 

A Writ of error by a Feoffee to re- 
verſe an execution, whether good or 
not. | 4 
Touching Eſtoppels and Concluſi- 
ons, and eſtates gained thereby, how 
far they do bar and binde the eſtate. 

as 

The Sheriff takes one by an erro- 
nious Proces, ſuffers him to eſcape, 
whether he be chargeable for this E- 
ſcape or not, and what ſhall be ſaid to 
be an Eſcape, what not. 62 63 64 65 

Where one ſhall have an Eſtate by 
implication, and where nor, 127 
The Marſhal ſuffers his Priſoners to 
go abroad with a Keeper, not having 
any Warrant for the ſame, whether 


4 


this be an eſcape or not. 138 
One taken in Execution to be in 
ſalva & arita Cuſtodia. 191 


Execution done by the Sheriff upon 
an Habere farias poſſefſiavem, after a 
Writ of Error brought, and a Super- 
ſedeas ſhewed to him. 194 
Where the Sheriff ſhall be anſwer- 
able for an Eſcape, and where not, the 
firſt proces being by a wrong name, 


upon 
268 


ve no damag 
fore ment r 6 
whether this Iudgement be erronious. 


by Law he was not to pay. 91 92 


279 280 
Touch- 
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An 


— 


execution in Norwich, the Wife re- 


Crolt, or not. 214 


not, with the Badges of Fraud, and 


— — 


Touching the expoſition and con- 
ſtruction of the word (vel.) 292 293 
An Eiectione firme for a ridge of 
Land, whether good or not. 317 | 
Where for an eſcape an Action ot | 
Debt lieth, and where not, but an 
Action upon the Cafe for the eſcape 
againſt the Marſhal. 320 321 322 
The Husband and Wite taken in 


moved by a Habeas Corpus in B. K. 
and being in Cuſtody of the Marſhal, 
eſcapes; whether an Action of Debt, 
or an Action upon the Cale lyeth for 
this eſcape. 320 321 322 

Touching Earls, and the antiquity 
of them. 330 


F. 


= 


1 difference between Felony and 
ſuſpition of Felony ; Felony is 
Felony in every County. 
A Fine levyed by iflue in tail in the 
life of his Mother, the Mother dies, 
whether the Conuſee ſhall have this 
or not, and whether the eſtate be ex 
tinct or barred by the Fine, or not. 
| \—— 4047 

What ſhall be ſaid to be a forfeiture 
of an Office, in a Marſhal or other 
Officer, and what not; what eſcapes 
ſhall be a forfeiture of his Office, and 
what not; and where ſuck eſcapes 
being the cauſe of the forfeiture are to 
be examined, and where not. 58 59 
Whether a Formedon lieth of a| 
Touching Fraud, and what ſhall be | 

a fraudulent» Deed of Gift, and what 


what ſhall be ſaid to be a fraudulent | 
conveyance, and what not. 218 
Secrecy a Badge, but no concluding | 


proof of Fraud. 5 288 
Touching a Foreign Attachment. 
£1: 09 


' Touching a Free- hold, limitted to 
operate in futuro, whether this be 
od or not. 273274275 

A Foreſt, the Incidents chereunto, | 
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264 


manner; with the difference between 
a Foreſt and a Chaſe. 297 6 
| — 297 298 

A Fieri facias, and the parts there- 
of, as to che doing of Execution. 
= 307 308 

The difference between precepi um 
de fiert facias, & bre ve de fieri facias. 
| 314 

Fines levyed of Lands, what Lands 
ſhall paſs by them, and what not, and 
how far the Fine ſhall relate unto the 
Bargain. 318 319 
Where a Nient comprize in a Fine 
may be alledged, and where not. 319 
A Fine taken by Commiſſi oners, of 
an Infant, wanting but nine Weeks of 
his age, which by Inſpection they 
could not perceive, upon due proof, 
that he wanted fo much of his age, the 
Fine avoided. 320 
A feme Covert, and the favor the 
Law gives her for her unpotency. 
322. 


G. 


6 Fthe word Grant, in Leaſes and 
Bargains, and the conſtruction 
thereof. 789 
A man in right of his, as Executrix, 
having a Leaſe of Tithes, grants to- 
tum jus, titulum & intereſſe ſua, De 
T in decims prædictis; whether the 
Leaſe doth paſs, and what ſhall paſs 
by ſuch words, or by the Grant of 
Omnia bona ſua. 65 66 67 
A man poſſeſſed of a Leaſe for years, 
and of divers other Charttels, grants 
all his Goods and Chattels, Reals and 
Perſonals, remaining and being about 
his capital Meſſuage , or elſewhere, 
within the Realm of England, whe- 
ther theſe words will paſſe the 
Leaſe for years he had, or not. 
A Grant of a Foreſt by the King, 

| | 218 

296 
297 


One 


what paſſeth by it. 


who may have a Foreſt, and in what 
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H. 


NE in execution for obey 


84,8 
; 7 Hd) 
An Ind ictment for ſtopping of wa- 
ter, quod quedim pars aque, was 
topped, whether this be good or not, 
and weere to be quædam Pars terre a- 
qua cooperta, or mag nam partem aque, 


moves himſelf by a Habeas cor- | or quod divertit------the courſe of the 


dus into the Chancery, and ſo com- 
mitted to the Fleet, and what follow- 
ed, 10. 
A Habeas corpus, and the return of 
the ſame, without the expreſſing of 
any cauſe of the commitment, whe- 
ther good or not, 259. 
Touching the granting of a Habeas 
corpus, and the mi chief that happens 
oftentimes thereby, 268. 
Habend::ws from a day to come of 
a freehold, whether good or not, 273 


n 
A cuſtome to pay Heriots, whe- 
ther good or not, 196 


A Habeas corpus, for one commit- 
ted by the High Commiſſion Court, 
for not giving Alemony to his wife, 
and touching the power of the High 


| 


water, whether good or not, 119 
An Indictment upon the ſtatute or 
8. HF. 6. cap. 9. touching forceable en- 


tries, quod locus in quo ad tunc, et ad 


bac exiſtend. liberum tenement um of him 
in reverſion quod extra tenet - 
whether this be good or not, cu- 
ſtomary tenants not ſaying ſecund um 
conſuetudinem mancrii, whether good 
or nor, 121 
How long after the offence of the 
Impri ſonment to be, whether preſent- 
ly or not, or with what time after, 
I 39, 140 

Touching the time and manner of 
Impriſonment, when, how long, 
where, and in what manner the ſame 
is tobe, i 139 
Impriſonment, to be according to 


Commiſſi on court by the Statute of the quality of the offence, ſecundum 


2. H. . cap. 15 · to them given, 300, 301 
What ſhall be ſaid to be Hereſie, 


what not, | 300 
Whether the High Commiſſion 


Court may fine, and impriſon one for 
not giving of Alemony to his wife, 


| 


magnitudinem, et qualit atem delicti, 
Fl 130 

Impriſonment juſtified by a Maior, 
certified for cauſe upon the return of 
the Habeas corpus, quia ſe male geſſir, 
for uſing of undecent ſpeeches to him 


300, 301 in his hall; and with a ſpit inſultum 
Whether the High Commiſſion fecit, et conatus fuit eum vulnerare, 


court may examine one, being bound 
to them, upon his oath or Articles to 
make him forfeit his bond, 300,3or- 

A Habeas corpus, for one commit- 
ted to the Fleet, by the Court of 
Chancery upon a Bill, there by the 
Defendant, after a verdict, and judg- 
ment at common Law, againſt him, 


301, 302 
Hammonds Habe as corpus, 341 
Smiths Habeas corpus, 342 
Reves Hb: .us corpus, 344, 345 


8 


N | Here matter of Indictment is 
iſſuable, and where not, 


V 


; 


whether a good Juſtification, this be- 
ing in une, and the Impriſonment, 
in Auguſt then following, whether 
good or not, 139,140,148 

Impriſonment juſtified by a juſtice 


| of peace, upon the ſtatute of 1. Ha- 


rie cap. 3. for the Plantiffs diſturbing 
of a lycenced preacher in his ſermon, 
and for laying violent hands on him 
they being Church-wardens, whe- 
ther a good Juſtification, or not, 47, 
48, 49, 50, 5 52, 53, 54, 55- 
Whether a common Informer ſhall 
give ſuerties, to anſwer coſts, if the 
matter paſs againſt him, or not, 18. 
Whether an Infant may waive his 
Demurrer to a Declaration againſt 
him, with the difference where it is, 
in the ſame term, and where in an 
ch other 


- 
* 
20 


n 
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other term, e 69 
Where an Infant ſhall be lyable to 


ed on a (/ elicer )where judgement gi⸗ 
ven againſt three, error that one of 


pay rent referved upon a leate made 
to him, and wnere not, 69 

Indictments and proceedings againſt 
offenders, -with the reaſon why cxa- 
mination of witneſſes upon oarh, to 
be had againſt them, and not fo for 
them, and to have councel againſt 
them, not for them, and being found 
guilt y tobe impriſoned without bail, 


and the good behaviour, 137 
Whether an Infant may binde him- 
ſelf an apprentice, or not, 192 


An Injunction in Chancerie, atter 
a verdict, upon a Bill preferred to 


ſtay judgement and execution. Judg-| 
ment granted this notwithſtanding, 


194 

Againſt an Infant, a common reco- 
very, is as a common aſſurance, not to 
hurt him, 235 
An Indictment for a forcible entrie, 
without aun forti, et contra corouam, 
et pacem regie but hath theſe 
words, fortitudine, et potenti i magna, 
whether good or not. 258 


An Indictment upon the ſtarute of | 


C 


31. Elis. cap. 7, for building of a Cot- | 


tage prohabiratione, not ſhewing that 
any one did dwell in it, whether 

od or not. _ 00 

Touching an Infant in venter ſa mere, 
what account the law hath of ſuch a 
one, and whether a limitation to ſuch 
an Infant, be good, or not. 272, 273, 


Who ſhall be ſaid to be an Ingroſſer, 
and who not. 249 


Touching joyning in actions, by 


them was dead, tempore judicii, the 


other, that he was in life, tempore jun- 


dicii, (ſcilicet) ſuch a day (S.) 18. 


Aug uſt, whether à good iſſue; or 


„„ . 20, 27 
Whether a Plantiff, releaſing of 
entire dammages given him by ver- 
dict, being not well given, ſhall 


have his judgement for the reſt, 28,29 


Judgements given not to be reverſed, 
but by etror, or Attaint. 194- 
Touching Judges, and the reaſon of 
ſolemn arguments, made by them. 
| 203 

A Judgement erroneous in a For- 
medon brought of a Croft, and of o- 
ther cloſes, whether ro be reverſed 
quoad, the Croft, or forall. 214 
Judgements given, not to be rever- 
ſed, but by a writ of error, or At- 
taint, with the difference between 
Judgements at the common law, and 
Decrees in Court of equitie. 197 & 215 
Where husband and wife are to 
joyn iu an action, and where not. 
233,234 
Judgement in debt upon a 0» e ſt 
faclum, how to be entred 230 
Where Jadgement ſhall be given 
for the Plantiff, and where not, upon 
bad plead ing, where the Declaration, 
amd Avowry good, the bar, and Re- 
plication bad. 2249 
The Maior in a Court of Pypowder 
having power by charter to call two 
Citizens to him for his aſſi ſtance, 
whether they being thus called ſhall 
be Judges with him, or not, as if the 


the husband and wife, and whether 
for interruption in a common, which he 
hath in the right of his wife, an action 
upon the caſe may be by him brought 
in his own name, without joyning of 
his wife, or not. 14 
W hat ſhall be ſaid to be a good iſ- 
ſae and what not, where the fathen 
doth promiſe, upon payment of ſo 
much money by his ſon, to ſuffer his 
land to diſcend upon him, in an action 
brought for this, whether ae permiſit 
be a good iſſue, or not. 18 
Whether a good iflue may be joyn- 


Lord Chancellour having power to call 

| to him the two chief juſttees, whe. 
ther they are Judges with him or not. 
24, 25 

Where Juſtification ſhall be good, 
and where not; with the difference, 
where the ſame is grounded upon a 
ftatute, and where it is by reaſon of a 
ſtatute, as to the manner of pleading 
the ſtatute. 48,49, 50,51 
A Juſtification in treſpaſs, that he 
purſued his dogs after a Badger, earth- 
ed him in the Saif ground. digged 
him out, and. killed him, whether a 


Aa a 


good 
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good Juſtification, or not, and what 
Juſtification ſhall be good, what not. 
60, 61,62 


A Juſtification in a falſe Impriſon- | 


ment by the husband, for his wives 
Impriſonment, where ſhe had a judge- 
ment, as a feme ſole, this reverſed by 
error, à capias againſt ber as ſole be- 
fore taken, takes a husband, whether 
a good juſtification. 80, 81 

Commoners juſtifie, hunting of 
Coneys in the warren, with Ferrets, 
digging down the borrows, and fil- 
ling up the holes, for preſervation of 
their cattel, and enjoying their com- 
mon, whether a good juſtification or 
not. | 16 117 

Whether a Commoner may juſtifie 
the killing of Conies in a free warren, 
or not. 117 

Whether a Juſtification, for cha- 
ſing, and digging down Conie · bo- 
rows, inthe warren be nota conſeſſi- 
on, thathe had a warren. 117 


deputy to Sir Thomas Waller chief 
butler to the King for priſage due by 
cuſtome, whether good or not. 250 
Touching a Iuſtice ſeat, and a ju- 
ſtice in Eyre, by whom to be made. 
| 295, 296, 297, 298 

Touching ura Regalia et magnalia co- 
ronæ. 2955296, 2975298 
Where judgement is to be given 
for the King, upon a title appearing 
to the court. 296, 29798 


Where a Juſtification, to hold plea 
by preſcription in the Court of mar- 
ſnalſie, in treſpaſs upon an arreſt to 
appear there, ſhall be good, and 
where not. 3 26, 37 

How the judgement is to be upon 
a confeitionin an Aſſiſe, whettier to 
be, quod recuperet per viſum Jurato- 
rum, or not, whether the Jury is to 
be taken, to enquire of the damages, 
or not, and what judgement is to be 
given if the party releaſe his damages 

160, 161 

Ireland to be governed by the laws 
of England, and how. 163 

Whether a man attainted of felony, 
and pardoned, may be ſworn of a ju- 
ry, or not. 144 

Where the Kings court ſhall be ou- 


* 
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ſted of juriſdiction, and where not, 


where in a writ of couſenage, a Caſtle 
in Wales was demanded, where the 
Kings writ did not run. 157 

A Juſtification in a trover, by a 
Belman, for taking of ſuch a quantity 
of corn, by cuſtome, whether good 
or not: with the office of the Bel. 
man. | 201, 202, 203 

A Iuſtification in treſpaſs for taking 
of wines: that he took the ſame as 


Whether a. judgement may be gi- 
ven for the King, after a von proſ. en- 
tred by the Kings Attourney general 
for the King. 297, 298 

An Inditment for a Premunire, 
upon the ſtatute of 27. E. 3. cap. i. a- 
gainſt one in the commiſſi on of ſew- 
ers, for committing one without bail, 
becauſe he would not releaſe a judge- 
ment, 299, 300 

What ĩs proper for the Iury to en- 
quire of, and what for the Iudges to 
determine of. 314 

An Information upon the ſtatute 
of 5. E. 6. cap. 14. for Ingtoſſing of 
corn, by the word camulus) whether 
this be good, or void for uncertainty. 


317 

How far the lands of Infants are by 
the law preſerved during their minori- 
ties, 320 
An Information upon the ſtatute of 
23. Elis. cap. 1. of Recuſancy, and 
where the partie after judgement con- 
forms himſelf, in what manner he is 
tobe aided upon the ſtatute of 1, Fac. 
cap. 4. | | 324,325 
What ſhall be ſaid to be a good ju- 
ſtification in an aſſault and Impriſon- 
ment, and whatnot. 326, 327,3 28 
What ſhall be ſaid to be a good ju- 
ſtification, and what not, in an action 
fora falſe Impriſonment brought a- 


gainſt one of the Sheriffs of London. 
328, 329, 3303351 
Touching Impriſonment, and 
where a man is to be Impriſoned, 
where not, and by whom, 328, 329, 
330 

Where an Indi&ment ſhall be void 


for uncertainty. 328, 329, 330 
Where an *Impriſonment may be 


for breach of the pcace, and where 
not 
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ot, and for how long time. 329, 

| 330 

A Juſtification of an aſſault, Impri- 
ſonment by force of a Warrant from 
the Lord Major of London, where the 


ſame ſhall be good, and where not. 


335,336 

Touching Innovations, and the dan- 
ger of them. 338 
How Juſtices of the Peace are to de- 
mean themſelves upon the Statutes of 
18 Elix. eap. 3. touching Baſtard chil- 
dren, and ot 43. E1iz. cap. 2. touching 
proviſion to be made for the poor 3 41, 
342, 343,448, 349. 5 5 and how upon 
43 Elis. capite 2 fol. 344, 345, 346, 
347» 348, 350, 35, 352, 353» 354» 


336, 357,358 
Whether one Juſtice of the Peace, 


by his warrant may commit one upon 
the Statute of 18 Elix. capite 3. f.343 


Whether the Juſtices of Peace, at their 


Quarter Seſſions, or Iuſtices of Aſſiſe 
may meddle with baſtard Children, up- 
on the Statute of 18 Elis. capite 3. with- 
out an Appeale to them. 343,344 


K. 


"THe King, as ſupreame Ordinary 
1 what chings he may do, and 
/ 
Wbether the King may take advan- 
tage for non-payment of his rent, with- 


excepting the Trees, whether a good 
exception or not. 6,7,8,9 

The Leſſor doth bargain and ſell to 
his Leſſce, Trees on the Land, to be 
cut down during the Terme, before ſe- 
verance, the Leffee ſurrenders, whe- 
ther he may cut them down after- 
wards, or not. 8 

Liberty giyen to a Leſſee to take the 
Tiles and Lead of the houſe, quid opera- 
ter. 8 


Leſſee for years makes a Leaſe at 


will. Leſſee at will, becomes an Oc- 


cupant, what is become of the Leaſe 
for years. 1.1213 
Leſſee for other lives, makes a Leale 
for yeares , the remainder for years, 
Leſſee for years becomes an Occupaut, 
what is become of his Leaſe for years? 
N | 125 
1 what caſes a Leaſe ſor years, and 
a Freehold may {tand together, fimul 
& ſemel, without drowning. 12 
A Leaſe made by Husbands and 
wives, for triall of a Title, executed by 
Letter of Attorney, the leaſe, and let- 
ter of Attorney, ſealed by the huſ- 
band alone, whether good, or not. 13 
The city of Landon called cor regni. 15 5 
Touching London, and the Cuſtomes 
| of London, for uſing of Trades, accor- 
ding to the Statnte of 5. Elis. cap, 4. 
and whether by the Cuſtome of Lo-- 
don, free of one Trade be free of all; 


* 


þ 


out any demande made. 4 
L. 


& Leaſe of a Manor, with all 

Woods, and Under-woods , and 
all trees ( excepting 6. of the great 
Trees, ) with free liberty to fell and cut 
down, at any time during the Terme, 
with a Covenant at the end of the 
Terme to leave Wood on the Land 
worth 10, I. whether the Leſſee hath 


| 


| Lands in London deviſable by Cu- 


whether the City of London be within 
thereftraint of 5. Elix. or not. 186, 
287 


ſome in Mort dine, with the reaſon 
thereof. | 187, 189 
The Cuſtomes, and Liberties of Len- 
don confirmed. 187,189 
London, a famous Citie, called Ca- 
mera Regis, and the Treaſure of the 
Kingdom. 188 
How many wayes 2 man may be a 
Freeman of Londen. 189,190,193 


an abſolute intereſt in the Trees, or 
onely as a Leſſee. 5, 7 and'8 

Touchias the conſtruction of theſe 
words in'a Leaſe of denuſi dedi, and 


Lawes called Libertatis, quia liberos 
Facit. 1 191 
Whether a Citizen and Freeman of 
Landos may by their euſtome take 
Apprentiſes out of Londen, or not, and 


A 


, Leflee for years Allignes his Leaſe 


for what terme. 191,192,193 
Touching the Law of the Land, 
A aa: where 
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where a general Cuſtome ſhall be ſaid manding Oier of the writ, and of the 
to be the Law of the Land, and where | return, and no Writ returned by the 
not. 250 | Sheriffe, whether this be a ground for 
Tonching the determination of a | a Won: ſuit. 190 
Leaſe for years, which may as well de- | Where Notice is to be given before 
termine as begin by contract. 290 an Action brought, and where not. 
A Leaſe for life made by a Corpo- I 34,135-14 5 
ration, habexdgm,from the day of the | Leſſee, rendring rent, and bound by 
date, with a letter of Attorney, to make Covenant to repaire, aisignes over his 
Livery, ſecundum formam Charte,who | Eſtate ; what notice is here to be gi- 
makes livery the next day; whether given by the Leflee, to the Leſſor, with 
this livery be good or not, and what the reaſon why notice is to be given, 
ſhall be ſaid a good Livery, and due and what ſhall be a ſufficient notice to 
execution of the Power by an Attor- | the Leſſor , or taken by bim, by his 
ney, and whatnot. 302,303. 304, | acceptance of rent of the Aſsignee, or 
305, 306 | otherwile. 2" fol.142,143 

A Livery not to operate in futuro | A man is bound to pay money to 7. 

| 303,04, 305, 06 |S. upon his marriage day, whether be 
Where a Livery of ſeiſin made by an | isito give notice or his marriage day, or 
Attorney, (hall be good, and where not, and where notice is to be given, 
not. 303,304, 205, 306 and where not. 254,255 
| Touching the Power and Authority | Touching the V:{ prizes day, and 
of the Sheriffe of London. 328,329, the day in Banke, and the relation be- 
330. tween them, and where death hap- 


— — 
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pens in the inter im. 141,142 
M. Touching the conſtruction of the 
word, Noper. 258 


1 the Priſon of the Mar- | 
ſoalſie , and whether the new | . 
Rules, be a part of the Priſon, and how 3 
far the ſame ſhall be taken to be. 58, | Ai Eſtate by Occupancy,and who 
| | 59 ſhall be ſaid to be an occupant by 
. Touching the Priſon of the Marſhal- conſtruction of Law, and where the 
fee , and the regulating of Priſoners eſtate of an occupant ſhall be ſubje& to 
there, and reſtraining of them from a leaſe for years. I1,12.,13 
having of too much liberty, but to be Leſſee for years is ouſted , his Leſſor 
kept in /a/va & ara Cuſtodia, that for other lives dies, whether the Diſ- 
they may pay their Debts ; and what ſeiſor ſhall be an occupant. 12 
allowance 1s to be given to the Rules. The Officers of a Court, for any for- 
| 138 fciture or miſdemeanor in their places, 
Touching the Metrapolitane, and bis | to be queſtioned and examined touch- 
Power, what the ſame is, 374 ing the ſame, by the ludges of the 
A Niſ1eſmer of a Corporation, what ſame Court, and not elſewhere. 58,59 
-  ſhalbe ſo, and whatnot. 233 302,303 Ivo do bind themſelves, or any of 
A mistryall , by the miſawarding of them, their heirs, executors , or ei- 
the venire facias, where it ſhall beſo, | ther of their heirs, whether this bond 
and where not. 331,332 | be joynt, and ſeveral,or only joynt, and 
5 where a bond ſhall be ſaid to be joynt, 
N. | and ſeverall, and where not, at the ele- 
. ction of the obligee. 70,7 r 
V Here the Appellant, upon the | Theoath of Allegiance, and the ta- 
1 prayer of the Appellee, ſhalt king of the ſame, by divers Recxſants, 
Non. ſuited, and where not being at the Barre, what this Oath is, who to 
both at the Barre, and the Apellee de- | take it, and ho may give it. 1 , 5 
- Whe= 
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niſned for waſt, or not, 


delivery thereof, ſhall make the ſame 
void, and where not, with the dif- 
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Whether an Occupant ſhall be pu- good or not. 
20 108 
Where an Interlincation, or raſure 
in an Obligation, after ſealing and 
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19 


The manner cf pleading a Feoft- 
ment touſes. 22 


The manaer of pleading Eſtates in 
Husband and Wife. 32 
A Covenant for not making a Leale, 


ference where it is in a place that is ſhews, quod nihil habuit unde, the o- 


material, and where not. 


247 248 | ther pl:-ads quod habuit, Iſſue upon 


The Ordinary, and his power in this, and a verdict for the Plaintiff, 
calling Executors to an account, and | wherher this Plea be good, or not, Or 


to ſee the Will of the dead perform 


ed; and where a Gift or other mat- 
ter ſhall be there tryed, and where 
not. — 
Whether an Officer of tne Gity of 
London, (hall be ſaid to be an Officer 
of the King, to whoma Warrant may 


be directed. 
FP. 


Hat ſhall be ſaid to be parcel, 

V or not parcel of a Manor. 
Touching Parliaments and the man- 
ner of Parliaments in ancient times, 
and now; with the manner of their 
ficting, and che deviding of the Hou- 
les | 173 


198 199 


34 315 316 


335 376 


made good by the verdict. 41 
Touching the pleading of the Sta- 
tute of 1 ric, cap. 3. by way of 
Juſtification of Impriſonment, for 
diſturbing Preachers, how far in plead- 
ing to recite the Statute, 47 43 
49 50 51 525354 

How to plead a ſufficient diſcharge, 
that the Court may judge of it. 48 
A Plea in bar good to a common in- 
tent, without ſhewing how licenſed: 
45 4850 51 52 

Where Ne rel-ſſe pus ſhall be a good 
Plea, and where not; and where 
Non eft factum is to be pleaded. 55 
| 56 
Where in pleading a Life ſhall be 
ſaid to be in being, without any eſpe- 
cial averment. 67 
Infancy pleaded by one to ayoid a 
Tryal, being of 63 years of Age, 
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whether for this an Attachment to be 
granted. 67 
In Treſpaſs in a Warren, the dif- 
ference where Non culp. is pleaded and 
where the Defendant doth juſtifie, as 
to the proving of a Warren, and con- 
feſſion of the ſame. 117 
In a Trover and Converſion for 
| I b. | Corn, the Defendant pleads in bar, 
The Father by promiſe, being to entitles himſelf by a Trover in Len- 
ſuffer his Land to diſcend to his Son, | 49», but doth not anſwer the Plain- 
upon payment of money, which be- | tiffs property by a Travers, whe. her 
ing paid, the Son in an Action againſt | this Plea be good, or not. 134135 
the Father, Declares quod non permi- In debt for Tithes, the Defendanc 38 
it, his Land to diſcend. whether this | Pleads that the Plaintiff was poſleſſed „ 
be good pleading, or no 18 | of the Land ſowen with Corn, and be- 
A Condition of a Bond to fave the fore ſeverance, ſold the ſame to the ” 
Plaintiff. barmle(s from payment of | Defendant, ; and then became Parſon | 
Legacies, for breach declares, that | there; whether this be a good Plea, | 
there was a duit in Chancery againſt | or not, without ſhewing any place 
him for » Legacy, not ſhewing any | where che Grant was made, and. whe- 
Legacy given, nor where the Chan- | ther he ſhall have Tithes contrary. to 
cery wat, whether this pleading be | bis Grant. 183 184 ws 
at | | re 


What ſliall be ſaid to be a good Par- 
liament, and what not; with the 
manner of their Entries. 187 188 

What ſhall be ſaid to be a Parlia- 
ment, and what not. 4235 237 

The different pleading, of a diſcent 
from one King to another, and where 
ic is in caſe of a common perſon. 
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The Common Law of the Land to 
be pleaded as a Cuſtom. 186 187 
Touching the pleading of an AR of 
Parliament, with the mant er of it, and 
when the ſame ſhall be to be miſ- 
pleaded. 
Where a Licenſe is to be pleaded as 
a Leaſe. 187 
Where in debt for Corn fold, Non 
indebitatus ſhall be a good Plea, where 
not. 
An Action upon the Caſe for erect 
ing of a Mill, how to be pleaded. 


195 196 


Where a Plea ſhall amount to the ge- 
neral Iſſue, & where not. 201 202 203 
Where a pleading with a quod cum, 


and with a licet, ſhall be good, and 


where not. 214215 
In pleading, how a Councellor, an 


Attorney, and a Solicitor is to be cal- 


led, 230 
A Releaſe pleaded in bar to a Scire 
facia, whether good, or not. 231 232 
What matters are pleadable between 
the day of the Ni prius, and the day 
in Bank. 
What pleas a Conuſee of a Fine 


may plead in bar of a Writ of Error, 


to reverſe a Judgement in a Formedon 
in Diſcender, the Fine being levyed by 
the Father, who is to plead this. 244 
245 246 

Where in pleading the Declaration 

is good, the bar and Replication bad, 
whether the Plaintiff to have judge - 
ment or not, upon his Declaration. 
94 and 249 

Where the concluſion of a Plea, with 

a per quod, ſhall be good, and where 
net. 249 
In pleading, what ſhall be ſaid to be 

a departure, what not. 
The Bail to a Scire facias, pleads the 
Attainder ee. Conviction > 3 
rincipal, for Burglary, "whether this 
Plea be good for their-diſcharge, or 


not, 5 257 

In Debt upon a Bond, the Defen- 
dant pleads, that it was for perform- 
ance n Covenants in Indentures, and 
doth not plead hic in Curia prolat. 


| 


| 


2 


187 188 


123 


241 242 


1249 


| 


Ihe Defendant being to pay money 
for Childrens portions, when they 
married or came to their full age of 
21 years, pleads, that he paid the 
ſame, cum & quamcito, they came to 
their age, not ſhewing how, whether 
this plea be good, or not. 266 267 
Touching powers reſerved upon 
ſettlements, to make Leaſes for years, 
or three Lives, and the conſtruction 
ofthem. | 216. 217 
The Defendant pleads to a Bail 
bond, qued libere et abſolnte exencra- 
vit, a predifte ballio, not ſhewing 
; how, wherher this plea be good or 
| not. 270 
What preſcriptions for common 
of Paſture in alieno ſolo ſhall be good, 
and what not. 87, 88, 89 
Whether an Aſſignee of a Com- 
moner may preſcribe to have com- 
mon, and whether one may preſcribe 
to have the ſole paſturage, in an others 
freehold, after his corn cut, and in 
what things, and in what manner a 
man may preſcribe, and in what not. 
h 87,88, 89 
Whether the Inhabitants of a ville, 
may preſcribe to have common, or 
not. 87 
A Preſcription, to have totam pa- 
ftaram, in alieno ſolo, (except ſuch to 
have common) whether this preſcrip- 
tion with ſuch an exception be good, 
or not, and where the exception ſhall 
be parcel of the preſcription, and 
where not, 87, 88, 89, with the dit- 
ference between paſture and common, 
and where one may have paſture, and 
another common there. 88, 89 
Whethera man may preſcribe in a 


| 
| 


»# % Y 


cuſtome, per tetam Angliam or not, 
os 5 187 
A preſcription for diſcharge of 


f tythes, how to beconſtrued. 23 1. er 


1 
| Where a preſcription ſhall be good 
apainſt atr Inhabitant, for matter of 
diſcharge, or for matter of charge, 
and where not. 195, 95 

A preſcription, to have a common 
Ferrie, and ſo much to have for every 


whether this Plea be good, or not. 
1 259260 


footman, and ſo much for A horſe- 


man 
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man, Whether this be good or not. 
| 25 196 


Conſiſtory court touching a ſeat in the 
Church, after a ſentence there, and 


The conſtuction of a Poſtea, in a an Appeal to the Arches, and to 


Declaration, upon an Ejectment, | 
and how far, the ſame ſhall guide all. | Church do belong, 


whom the diſpoſing of ſeats in a 
with the diffe- 


4 | 29.' rence, where one hath an Ile in the 
As touching the Priviledge of the | Church, builr, and repaired by him, 


court of Exchequer, for an accoun- 
rant, and in whac manner the ſame 1s 
to be allowed of. 36 
- Where priviledge is to be allowed 
to the ſtannery Court, and cinque 
ports, and where not, and how to be 
allowed. 7 122, 123 
Touching the privil edge of Attor- 
neys in their ſeveral courts. 207, 208 
As touching Priſage, what the 
fame is, how due, and in what man- 
ner to be taken for the King, and by 
whom, and who are to pay Priſage, 
and who not: 250,251,325 2,253,254 
What ſhall be ſaid to be a good 
proof, to prove uncertaintie of tines, 
to be taken by the Lord, upon admit- 
rances of Copyholders, and what not. 
325 33 


with his grave-ttone . and coat ar- 
mour, and where the ſeat is by pre- 
ſcription belonging to his houſe, with 
the difference there between an Ap- 
peal, and a writof errour, the ſecond. 
| Fo. 140, 141 
Whether a Prohibition lyeth upon a 
ſuggeſtion of a modus of 40 8. ſor tithe. 
hay growing in an Orchard, paid to 
the Vicar, for all tithes here due to 
him, and to the parſon, the right of 
tithes being in queſtion. 157, 158 
A Prohibition to the high commiſ- 
ſion court, for giving coſts, after a 
pardon had, and before ſentence there. 
25 182 

In what caſes a Prohibition lieth to 
the high commiſſion court, and in 
whatnot, where they examine upon 


What ſhall be ſaid to be a good 
proof, of a Denizen, and what not, 
and how a Denizen is to be made. 33, 
34 

What Proces ſhall go into ales, 
and what not. 1 

Whether the Rules, in the Mar- 
fhalſie, be part of the priſon, or not. 
| 58, 59 
- Touching Priſoners, /#b cuſtodia 
mariſcalli, how they are to be re- 
rained from going abroad. 138 
Privileg ium expounded to be, qua- 


oath on a penal law, where they will 
dra the title of patronage into que. 
ſtion, or will examine one to accuſe 
himſelf, whether to be prohibited. 
. . 1382 33 
The reaſon why Engliſh court: are 
to be prohibited, intermedling with 
matters of freehold. 20or, 202, 203 
Where the ſpiritual court is to be 
prohibited in caſe of probate of a will, 
being of land, and goods, and where 
a prohibition is to be with a 904d the 
land. 210,219,22O . 
VVhere courts of equity are to be 


ſi privatales. 189 
Whether a Prohibition lyeth upon 
this ſuggeſtion, on the ſtatute of 23. 
H. 8. cap. 9. for being cited out of the 
Dioceſs. 72 
Whether a Prohibition lyeth upon 

a libel againſt an Inne keeper for 
tithe of the profits of his Kitchin, 
Stable, and wine cellar, or for che 
ain made by intereſt money. 141 
Whether a Prohibition heth to the 
Court of Requeſts, aſter a decree, ha- 
ving erred therein in point of equity. 
CT. 142, 143 

Where a Prohibition lieth, to the 


prohibited, and where not. 194 197 
and 215 

A Prohibition to the court in the 
marches of Vules, for medling with a 
power, to make leaſes, upon a ſettle- 
ment of an eſtate. 226, 217 
What pleas, to a libel, in the ſpi- 
ritual court, and refuſed, ſhall be 
cauſe of a prohibition, and what not. 
7400 

In what caſes, a prohibition is to 
be granted, to ſtay proceedings in the 


ſpiritual court. 227,28 
Where a prohibition ſhall be gran- 
ted, 
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ted to the ſpiritual court, upon ſeve- 
ral preſcriptions, for a modus, and 
what ſhall be ſaid a good modus, what 
not. 2838, 239, 240 
Where a prohibition ſhall be gran- 
ted to Nay proceedings in the ſpiritu - 
al court, in caſe ofa will nuncupative 
for fale of land, and diſpoſing of the 
money. 257 
A Prohibition, upon a libel in the 
ſpiritual court, becauſe he gave in evi- 
dence, at a court Leet, that he was a 
drunlcard. | 269 
No propertie in trees ſold, before 
ſeverance. | 
- Touching the court of Pypowders, 
the nature of this couit, for what cauſe 
inſtituted, of what matters ta hold 
plea of, and within what time, with 
the difference, where the ſame is beld, 
ſecundum conſuetudinem, and where 
by charter, 215 333 234/246; 38 
A court of Pypowders that is held 
by preſcription, whether the ſame 
may be held, without a fayre, of what 
matters, and within what time, 22,23 
24,25 
Whether a writ of faux judgement, 
or a writ of error lieth upon a judge- 
ment given in a court of Pypowders. | 
| 23, 24 
Touching the pleading to an action 
of Account as Recciver, what ſhall 
be a good plea in Bar, what not, and 
what allowance ſhall be made of diſ- 
burſements before Auditors, and what 
not, with the difference. where one is 
charged as Baily, and where as recei- 
ver. | 277278 
Whether the promiſe of a feme exe- 
cutrix, upon forbearance of ſuit, to 
pay a debt due upon the contract of 
the husband, ſhall binde her, or nor. 


down of timber, by Biſhops, Deans, 
and Chapters. 179 

A Prohibition to the ſpiritual court, 
for trying there the validity ofa leaſe, 


pugnant, and where not. 326 327 
. | 
A prohibitionfor to reſtrain cutting 


where they are to be prohibited, and 
where not. 283. and 315. 316 
A Prohibition to the Dutchy court, 
for proceeding there, after a verdict, 
andjudgement at the common Lay. 


a 


— 


284 


A Prohibition to the ſpiritual court, 
upon a libel, for tithe: of under wood, 
by reaſon of a preſcription. in nos deci- 


mando for the Wilde of | Kent, where 


ſuch a preſcription ſhall be good, 
where not. 3 285 286 


And where Tithe is to be paid, and 
where not. „„ 1: 385 2867 
A Prohibition to the Spiritual Court, 


upon a modus decimandi, and an At- 


tachment for Proceed ing there after 
the Prohibition. 289 


What Pleas allowable, what not, 


7 | and whether a Grant made time out of 
minde, without allowance of the: 


ſame in Eyre, be pleadable or not. 296 
297 298 


A Pardon to an ee for a 
Premunire, and the pleading of it, and 


allowed. 2099 3c 0 
Whether by a Pardon of all con- 


tempts, a Judgement in a Premunire- 


be by this releaſed. 299 300 
A Pledge, and when the fame is to be 
delivered. 207 308 


A Prohibition to the Spiritual 
Court for rejecting a Plea, and pro- 
ceeding unto Sentence, where they are 
to be prohibited, and where not. 

EY 315 316 

Where a Gift or other matter ſhall 
be tryed in the Spiritual Court, and 
where not. | 315 316 

A Prohibition to the Admiralty, the 
Libel not being for a thing done, ſu- 
per altum mare, but upon the Land, 
for Wood cut down, laid to be grow- 
ing at Braſil; and what matters ate 
there to be tryed, and what not. 322 

323 
Where a Plea ſhall be ſaid to be re- 


328 

Where a Plea in bar, by way of Ju- 
ſtification, ſhall be made good by way 
of Implication, and where not. 329 
. 330 
A Plea in bar by a Conſtable, by way 
of Juſtification of Impriſonment, 
where the ſame is good, where not. 
329 

Where a Plea in Bar to a ſpecial 


AQion on the Caſe, brought againſt a 


hi- 


1 


where not. 


cognizanc, being a pocket Record. 
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Chyrurgion for not performing his | 
cure, ſhall be good, and whe not. 
332-353 
Where a Plea in bar ſhall be good, 
without a [ravers, and where nor. 
333 334 
what ſhall be ſeid to be a good Plea, 
ty way of Juſtification of an Impri- 
ſonment, by a Warrant from the Lord 
Najor of Lon4o:. 335 336 
Where a Plea ſhall be di ſcontinued, 
and where not. 335 336 


> 


Hether a Quare impedit will 
lie, being brouglit by the 
King for a Church i in Wales, or not. 
157 
A Quo Varranto againſt the Biſhop 
of Durkha u, for claiming of bona & 
cat alli Felonum, and of thoſe which 
ſtand mute, where the ſame lieth, and 
226227 
A 20 Warranto againſt Brigs, for 
claiming of a Foreſt, "which he claim- 
ed by Charcer, cogether with a con- 
feſſion of the Kings Attorney of the 
ſame, what is wrought by the ſame. 
295 296 297 298 


TT 


Hether are to be preferred, 
y Judicial Recoveries, or Re- 
65 


Recuſants being to finde Sureties 
for their good Behavior; Whether 


Popiſh Recuſants may be admitted as Ejectment, 
155 Action, the other pleadeth Non culp. 
Whether the Recognitors in an Aſ- 


Sure ties for them, or not. 


file, are Recognitors before they be 


ſworn, or not, and touching the re- 


turn of the Writ. 159 160 161 
Recognitors, in an Aſſiſe called Re- 


cognitors, for having of the view and 
urati aftet they are ſworn. _ 161 


What the Recoꝑnitors in an Alliſe | 


e ni wigs 


ties and Demands. 


| 


| 


enquire, 161 
Where a common Recovery ſhall 
be as a common aſſurance againſt an 
infant. 235 
Whete a re-difſeifin ſhall be, and 
where not; where all the Rect gni⸗ 
tors but one are dead, whether can 
there be a re. diſſeiſin, or not, the en- 
quiry being ro be, per primes Ara to- 
res, & per altos, 160 161 
No re· diſſeiſin, but when the Judg- 
ment is per en when the judge 
ment is by Reddition, whether then a 
redifleiſin may be had. 161 
What ſhall be releaſed by a Releaſe 
of all Actions, Executions and De- 
mands, and of all Actions, Suits and 
Quarrel: „ and of all Actions, Du- 
231232 
Where a releaſe to a Debtor, by an 
Adminiſtrator, ſhall be good , and 
where not. 3 4 
What ſhall be ſaid to be a good Re- 
mainder, limitted by a Will, and what 
nor. 28 29 
Touching the relation between the 
day in Bank, and the Miſi prius day. 
241 242 
What ſhall be ſaid to be a good Re- 
mainder, and what not, being limit- 
ted unto an Alien, if he ſhould then 
be a Denizen, and capable to take it, 
with other Remainders. 33 34 
| A Kemitter, and what ſhall be « 
good Remitter, whatnot; and when 


two Eſtates meet together, wherher 


a: Remitter may be without any ele- 
Rion of the party to be remitted, and 
at what time, and upon what Eſtate a 
KRemitter is to opt rate, and whether 
a Remitter may be without an entry, 
or not. 29 30 31 32 


Two Defendants in Treipaſs at 
the one confeſſeth the 


whether the Plaintiff may releaſe bis 
Action, as to bim that confeſſeth the 
ſame, and proceed againſt the other, 
as in Treſpaſs, or not. 53 

Whether a Repieader may be alter 
a Demurrer, without the aſſent of 
parties, or not. 37 

A Writ of Reſcous againſt the Fa- 


are to do, (. ) to view, to try, and to ther and ſon, the Father for reſcuing 


Bob the 


1 
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ver. 


the Son, and the Son for the reſcuing | 


of himſelf, and what ſhall be a good 
return thereof, what not. 137 

Upon a Capias, to the Sheriffe, to 
take ſuch a one Nominat im, as a Feme 
foie, who returns, that ſhe was now 
married, or a Non eſt invent; whe- 
ther this be a good return, or not. 81 

Reſcous, and whether the place, 
where the ſame was done, is to be ſpe- 
cified, or not. : 208 

Wherea requeſt is to be made tor 
performance ot a Covenant, to ſettle a 
Copyhold eſtate for life; whether the 
requeſt is to be made ro the Covenan- 
ter, or to his Executors. 158,159 

A writ of Reſticution of an Alder- 
man to his place; the cauſe of removal 
being inſufficient, whether he that was 
laſt removed may have another writ of 
Reſtitution to be reſtored to the place 
of an Alderman , one being dead, or 


not. 122 


The Sheriffe making execution upon 


an Habere facias poſſeſſionem , after a 
writ of error brought, and a Swperſede- 
4 ſhewed him, whether a writ of Re- 
ſtitmion is to be granted to the partie 
ut out or not. 194 
Whether a Writ of Reſtitution may 
be granted the laſt day of the _ 
25 
The Return upon a Habeas Cor pus, 
where the ſame is good, and where not. 
259 
. A Leflee doth covenant, to pay a 
yearly rent to the Leſſor, and his heirs, 
whether this ſhall be a rent, or a ſum in 
grofle ,due by covenant or not ; what 
are the proper words of Reſervation,to 
make a Rent, and what not. 281,282 
Where a remainder ſhall be good, 
and where not, upon a Leaſe, or deviſe 
made to a moigne ; the remainder o- 
| 292 
In what manner the Recognizance 
ought to be unto the Juſtices of the 
peace, upon the Statute of 18 Eli. 
capite 3. for Baſtard children. 343 
Touching Rogues, and what is to be 
done with then. | 358 
Vpon a Scire facies , to the Iuſtices 
of the Kings Bench in Ireland, what 
record they are to ſend hither. 118 


In a Scire facias, ko che party » upon 
awritt of error in Parliament, when 
the ſame is to be returned, and what is 
the common day for the return of a 
Scire facias. | 163 

To whom a Scire facias ad gudicn- 
dum errores, is to be directed, whether 
to the adminiſtrators generally, or to 
luch a one Adminiſtrator. 230, 231 

232 

A Scire facias,given by the Sade ot 

Weſtminſter, the 24, capite 45. 63 

Whether a Scire facias, upon a Re- 
cognizance, be within the Statute of 
25. E. 3. capite 17, which gives the 
like proceſs, in Debt, as in Account. 

| 6 

To the Sheriffe, an erroneous hs. 
ceſs comes out of the Chancerie, whe- 
ther the Sheriffe is to examine the er- 
ror of the Court,or not, and how the 
Sheriffe is in ſuch a caſe, to demeane 
himſelf, with the difference, where the 
Court hath luriſdiction of the cauſe, 
and where not.  62,63,64,65 

Vpon the Statute of 21. H. 8. capite 
13. An Information for Non-· reſiden- 
cy againſt 2 Parſons,the one for Non- 
reſidency , the other for raking of a 
Farme,one pleads removall for ſickneſs, 
the other taking the Farme for mainte- 
nance of his family, whether the pleas, 
good, or not. 18 

Vpon the Statute of 18 Eliæ. capi- 
te 5. An Information againſt a com- 
mon informer, for an abuſe by a cauſe- 
lefle Information, to draw on a Com- 
poſition. 18 

Matters puniſhable in the Starcham- 
ber, as private Inſtruction given by the 
partie, to one of the Jurors. 25 

Touching the Statutes of 13 Elix. cap. 
7. and of 1 Fac. capite 15. touching 
Banckrupts, and how the Commiſſion- 
ers in their aſsignments are to demean 
themſelves. Is 

; Touching the Statute of 13 Z/iz. 
capite 8. Ulury pleaded, to avoid pay - 


ment. 34435 
Touching the Statute of 1 H. 5. cap. 
3. of forger of Faux faits. 35 


A Statute acknowledged by a rever- 
ſioner in taile, in the life of his mother, 


tenant in taile, and a Fine with Procla- 


mations 
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mations after levyed by him, the mo- 
ther dies; whether this ſtatute ſhall 
be extended againſt che Conuſee, or 
not. 45 
A Statute acknowledged by the Son, 
reverſioner in taile, in the life of the 
mother tenant in taile , and after dies, 
the daughter iſſue in taile, levyes a 
fine in the life of the mother , the mo- 
ther dies; whether this Statute ſhall 
be now extended, or not. 45 
Touching the Statute of 1 Mariæ, cap | 
3. for diſturbing of Preachers, and the 
reciting of the fame Statute in plead- 
ing, how the ſame is to be. 47343, 
49, 50,5 1,52,53+5 4: 
Touching Statutes , recitalls, and 
miſreciralls of Statutes,and how far the 
ſame ſhall vitiate a Declaration , and 
how far net, and where a needleſſe re- 
citall of a clauſe, in a Statute, ſhall 
make the ſame part of the Statute. 49, 
$Og5 1,52 
Touching the Statute of 3 Jac, capite 
8. for finding of two ſureties, to the 
Clarke of the errors,to proſecute with | 
effect, whether a writ of error, to re- 
verſe a Judgement in Debt, for arrera- 
ges upon an Account, or an Action of 
Debt upon a Bond to perform Cove- 
nants, be within the Statute, or not, 
and what Actions, are within the ſame, 
and what not. 53,54 


Touching the Statutes of 13 R. 20. 
capite 13. and 8 Flix. capite 15. for 
hunting and deſtroying of vermin, 
Badgers, and Foxes. 60, 61,62 

Touching the Statute of Weſtminſter, 
the 2* capite 45, which gives a Scire 
Facias, and capite 18, cum debit um Fu- 
it , recuperat um an Ele git given. 63 

Touching the Statures of Marle- 
bridge, capite 23. and Weſtminſter the 
aa capite.18, which gives the Capias in 
an account. 6 

Touching the Statute of 1 H. 7. cap. 
1. which gives a Formedon againſt the 
pernor of the profits. 63 
Touching the Statutes of 32 H. 8. 
capite 30, and 18 El:z. capite 14. for 
the ayding of miſpleading , and miſ- 
tryalls, after verdict. 66,67 


Dioceſſe. 5 72573 

Touching the Statute of! R. 26. cap, 
15. againſt arreſting of one in time of 
Divine Service; with the difference 
where the matter is between two com- 
mon perſons, and where between the 
King, and a common perſon. 72 
Touching thc Statute of 2 E. 6. capite 
x3. for not ſetting out of tythes, and 
whether proprietarius, or fir marius be 
a good title upon this Statute, 83,84, 

IS 85,86. 

Touching the Statute of Merton, 
capite 3. which gives the Rediſſei in, 
Coronatoribus. — SJ 

Touching the Statute of 32 H. 8.cap. 
5. of Reextents. 97.99 

Touching Executions upon a Statute 


by Elegit, when the ſame ſhall be ſaid 


to be with ſatisfaction, and when not; 
how, and when the ſame ſhall be ſaid 
to be ſatis factory, and when not. 98. 
| 109, 110, 111. 
Touching the Statutes of 3 1. H. 8. 


capite 1. and 32 H.8,capite 32. of Par- 


titions to be made. 11 

Touching the Statute of 2 E. 6. capite 
13 of Tithes, and the miſrecitall of the 
ſame, as dicti Domini Regis, for domini 
Regis. 5 ä 109 
Touching the Statute of 8 H. 6. capite 
13. of Forcible Entrie, an Indictment 
upon this Statute. 121 
Touching the Satute of Magna 
Charta, capite 11. ( ommunia placita 
non ſequantur Curiam noſtram. 123 
Touching the Statute of 18 Eli, ca- 
pite 5, Licenſes to be granted to com- 
pound. 137,138 
Touching the Statutes of Magna 

( harta, capite 14. and of Marlebrid ge, 
capice I. 140 
Touching the Statute of 18 Elix. 
capite 7. for the Impriſoning of offen- 


3 | dors, for one yeare , without baile or 


mainpriſe, and to be in ſalva , & arits 
Touching the Statute of 1 R. 2. ca- 


[ub c uſtodia, from going abroad, but in 
ſpeciall Caſes. 138 


Touching the Statute of 23 H. 8. ca- 
pite 9. one not to be cited out of the 


pite 5. A Recuſant convict, to be ex- 


communicateed. 1355156 


Bbb 2 Touch- 


pite 12. for the reſtraint of Priſoners, 


Touching the Statute of 3 Jac. ca- 
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Touching the Statute of 27 H. 8. 
capite 26. Of annexing Wales and Exg- 
land, in one. | 156,157 

Touching the Statutes of Merton, 
capite 3. which gives the Rediſleiſin, 
and the Statute of „i ſtminſter, the 25. 
capite 30. In an Aſſiſe, and Rediſſeiſin, 
quod recuperet per redditionem. 160, 

161 

Touching the Statute of Merten, ca- 
pite g. of Diſparagements. 163 

Touching! the Statute of 31 Flix. 
capite 6, of Simony, 182 

"Touching the Statute of 2 E 6. capi- 
te 13. of Tithes. 183,184 

Touching the private Statute of 14 
H.8. for the Incorporation of the Col- 
ledge of Phyſitiaus. 185,186 

Touching the Statute of 5 Elis. 
capite 4. What Trades within this Sta. 
ture, and what not; and whether an 
Upholſter be within this Statute, or 
not; bow far London ſhall be ſaid to 
be within this ſtatute, how the ſame is 


13. for Tithes. 228 
Touching the ſtatute of 13 Elis. cap. 
7. of Bankerupts. 236, 237,238, 239 
Touching the Statute of 1 E. 6. capite 
12. Repealins ſtatutes for Treaſon. 
: 247 
Touching the ſtatute of 9 R. 2. cap. 

3. for the bringing of a writt of Error, 
in the life time of the tenants. 247 
Touching the ſtatute of 4. H. 7. cap. 
24. of Fynes. 247 
Touching the ſtatute of 4 E. 1. by 
which Marchants ſtrangers not to pay 
Priſage , but to pay 2.8. a Tunne , for 
Butlerage, 254 
Touching the ſtatute of 4 7ac. capite 
3. Coſts to be paid upon the Non-ſuit 
of the Plaintifte, whether an Executor, 
being Nonſuit, ſhall pay coſts. 261 
Touching the ſtatute of 31 Elis. 
capite 7. againſt building of Cotages, 
without laying of 4 Acres of Freehold 
to the ſame. 264 
Where a ſuper ſedeas ſhall be granted 


divided, and touching the Proviſo in and where not, upon a writt of error, 
the ſaid Statute ( excepting London) brought to reyerſea Judgement, and 
and Norwich, out of the fame; and what writts in themſelves, are a ſuper- 
whether a Brewer, a Pippen-monger,a ſedeas, and what not. 163,164 
Dawber, Thatcher, Gardiner and Tan- Where a ſecond ſuperſedeas ſhall be 
kerd-bearer, be within the ſtatute or granted, upon the abatement of the 
not. 186,187,188, 189,190,191 writt of error, and where not, with the 
Touching the Starute of 7 E. 1 De difference where the writt of error 
Religioſis, againſt deviſing of Lands in abates, by the default of the partie, and 
AMortmayne,with the reaſon why Lon- where not, but by the non vener of the 
don, not bound by it. 187,189,190 Juſtices, and whether in ſuch a caſe,the 
- Touchivg the ſtatutes of 11 H. 7. ca- writt of error be not a Swper/ſedeas in it 
pite 19. and 5. E. 6. capite 23, for Vp- ſelf. 172 
holſters. 188 Tonching ſuite to a mill, the nature 
Touching the ſtatutes for the Commiſ- of it, and how to be pleaded. 185, 
ſion of Sewers; and their committing 186 
of one, and keeping him in Priſon till A Surrender of a Coppyhold eſtate, 
he releaſc a Judgement, how they are Habendum, to the uſe of an Infant in 
to make their taxes; whether they may ventre ſa mere, whether this be a good 
taxe whole Townſhips, or not. 198 Surrender or not. 272,273,274 
3 199 One ſurrenders a Copyhold eſtate 
Touching the ſtatnte of 23 H. 6. cap. to the uſe of his wife, whether good or 
lo of Sheriffs bonds. 213 not. 273,274 
. Touching the ſtatute of 36 E 3. ca- Touching the ſttatute of 32 H. 8. 
pite 15. That Declarations having capite 24. what Aſſignee fhall be with- 
matter of ſubſtance to be good, al. in this ſtatnte, and what not, to have 
though defective in forme. 214,215 a Rent by Covenant to be paid. 282 
Touching the ſttatute of 13 Eliz.cap. Touching the ſtatute of 3 Iac. cap. &. 
5- of fraudulent conyeyances. 218 of finding of ſureties by Defendants, 
Touching the ſttatute of 2 E.6. cap. whether a Defendant in Debt, _ an 
admini- 


| adminiſtrarrix ſhall finde ſuerties, or 
not, within this ſtatute( pleading fully 


adminiſtred) whether an executor or 


adminiſtrator, be within this ſtatute 
to finde ſuerties, and who are within 
this ſtatute; who not, as to finding of 
ſuerties. 28 44 255 
Touching the ſtatute of 2. E. G. cap. 
13. for payment of tithes. 285, 2506 
Where aſcire facias, ſhall lie againſt 
the old bail, after a Procedendo, to 
proceed in the Inferiour court. 286, 
287 
Touching a Swannymote Court, 
and who may have the ſame. 295 
296 2.97 298 
What Statutes ſhall binde the King, 
and whatnot. 298 


An Alphabetical Table, 
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cap. 3. the Juriſdiction of the Court 
of Admiralty, %  Ra3 
Touching the Statute of 23 Eliz. 
cap 1. for Recuſants ; and the ſtatute 
ot 1 Jac. cap. 4, of conformity of Re- 
cuſants, and how benefit is to be ta- 
ken of the ſame, coming after Judg- 
ment. in, „ 3 
Touching the Stannery Court, and 
the Juriſdiction of the ſame. 326 


327 328 


Touching the Statute of Hagna 
Chara, cap. 29, Nullus liber homo, and 
the ſeveral confirmations of the ſame. 
| 328 
Touching the ſtatute of Veſtmin- 
fer the firlt cap. 15. of Impriſonment 
by the Sheriff. 328 


The Statutes making mention of Fo- 


Touching the ſtatutes of 28. E. 3. 


reſts, what kinde of Foreſts thoſe cap. 3.and of 1. E 4. cap. z. againſt the 
are, whether onely nominal or real. power of a Sheriff to impriſon. 328 


298 Touching the ſtatute of 1. Mariæ 
Touching the Statute of 27 E. 3. cap. S. the Sheriffe not to act, as a ju- 
cap. 1. of Premunire. 299 ſtice of peace. 328, et 329 


Touching the Statute of 2 H, 4. 
c. 15. impowring the High Commiſ- 
ſion Court. 300 301 

Touching the Statute of 13 Eliz. 
cap. 10. of Leaſes (other then Lea es 
for 21 years, or three lives) from the 
time that any ſuch Leaſe ſhal be made, 
how to be conſtrued. « "JON 

Touching the Statute of 21 H. 8. 
cap. 11. which gives Writs of Reſti- 
tution to the party robbed. 310 

Touching the Statute of 31 E. 3. 
cap. I I. for the granting of Letters of 
Adminiſtration by the Ordinary. 315 


Touching the ſtatute of Mincheſter 
of 13. E. 1. cap. 12. giving power 
to the watch. 328, 329, 330 

Touching the office, and power of 
a Sheriffe, having in him caſtodiam 
comitatus, and is conſervator pacis. 

T 329, 330 

Touching the power of a Sheriffe 
to commit one; for breach of the peace 
upon himſelf. 330 

Touching the ſtatute of Northamp- 
ten. + 330 
Ser jeants, wherefore called catch- 
poles. 335 


316 


Touching the ſtatute of 2 . 


Touching the Statute of 5 E. 6. cap. 2. de ſer uient ib us. 335 


capite 14. for Ingroſſing of Corn. 


Touching the ſtatute of 18. Elix. 


317 | cap. 3. touching Baſtard children, and 
Touchipg the Statute of Veſt min - how proviſion is to be made for them, 


ſter the ſecond, cap. 12. which gives 
the Action of Debt for an Eſcape. 
321 

Touching the Statute of Weſtmin- 
ſter the ſecond, cap. 39. Wards, and 
whether a feme Covert be within this 
Statute or not. = 00 


and by whom the matter to be exami- 
ned, and ordered, 3 41, 342, 343.348, 
349, 355 


Touching the ſtatute of 43. Elix. 


cap. 2. concerning the poor, and how 
proviſion is to be made for them. 344, 


345 ,346+3472349,3 50,351, 352,353) 


' Touching the Statute of 13 R. 2. 
cap. 5- for tryal of matters ariſing be- 
yond Sea. Inq 

Touching the Statute of 15 R. 2. 


. 354,3 56,357.35 8 
Touching the ſtature of 43. Elix. 
cap . 2. and who ſhall be ſaid to be a 


grandfather or grandmother, to give 


relief 
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reliet within this ſtatute, and who 
not, and whether a Baſtard-· childe to 
be reheved, be within this ſtatute or 
not. 3244, 345,346,347 
Touching the ſtature of 43. Flix. 
cap. 3. and who ſhall be ſaid to be a 
perſon to be provided for by the Ju- 
ſtices of peace, within this ſtatute, 
and who not, and what order made 
by the Juſtices of peace, ſhall be good 
within this Law, and what not. 347, 
34 
Touching the ſtatutes of 18. Elix. 
cap. 3+ and 7 Jac. cap. 4. Touching 
Baſtard children, one having a Baſtard 
childe, and no proceedings againſt her 
upon the Starute of 18 E/iz. ſhe af- 
terwards had a ſecond Baſtard-childe, 
whether ſhe may be proceeded againſt 
upon the ſtatute of 7. ac. as for her 
ſecond offence, having not been pu- 
niſhed for her firſt offence. 348, 349 
Touching the ſtatute of 18. EIix 
cap.3. and where there is a practice, 
to charge an other pariſn, with keep- 
ing of a Baſtard-childe. 34973 50 
Touching the ſtatute of 43. Gli. 
cap. 2. by whom a Baſtard-childe is to 
be kepr, the reputed father being 
dead, and to what place to be ſent, 
and to what place the law hath re- 
ſpect. T4: 350 
Touching the ſtatute of 43. Elix. 
cap. 2. and to what pariſh children 
ſhall be ſent, their mother dying in 
tranſitu, and what ſhall be ſaid to be 
a place of ſetling, within this law. 3 51, 
—- 352.358 
Touching the ſtatute of 43. Ez. 
cap. 2. where one pariſh is not of abi- 
lity to relieve their own poor, the 
next pariſh being of ability, to con- 
tribute when this contribution ſhall 
ceaſe, or be leſſened. 352,353 
Touching the ſtatute of 43. El:z. 
cap. 2. and how rates and aſſeſments 
are to be made by the ſtatute, for re- 
lief of the poor, and for what eſtates, 
and how far, the occupiers of land, 
and the leſſors, for their rents, are 
to be rated and aſſeſſed. 353,354 
Touching the ſtatute of 18. Elix. 
cap. 3. proviſion to be made for Ba- 
ſtard- children, and touching Appeals 


— 


from the order of the to next Iuſti- 
ces of the peace, unto the quarter 
ſeſſions. 3435 344. 3555356 

Toaching the ſtatute of 43. Elis. 
cap. 2. touching proviſion to be made 
for a Creeple being taken, as a va- 
grant, wandring and begging, and 
whether to be ſent. 357,358 

Touching the ſtatute of 39. Elis. 
cap, 4. for puniſhing of Rogues, whe- 
ther that ſhall extend ro children un- 


$ | der the age of 7. years, and whether 


ſuch an Infant ſhall be a wanderer 
within this ſtatute. 352 


T. 


Ouching tithe, and whether tithe 
wood belongs to the parſon, or to 

the vicar. Mich. 10. Jac. B. K. 27 
Whether the word Alteragium, 
and minute decimæ, will carry tithe 
wood or not, and whether by theſe 
words and uſage the Vicar may have 
tithe wood. 27 
What things a tenant in tail may do, 
for the benefit of his iſſnes, and what 
not. 43, 44, 45. 
In what caſes a parſon ſhal have tithes, 
& in what not, & where he ſhall have 
tithe of corn, ſold by himſelf, when 
he was not parſon, and coming to be 
there parſon, before ſeverance, whe- 
ther he ſhall here have tithe, contra- 
ry to his grant, and where a parſon 
may pay tithes himſelf leaſing his par- 


ſonage. | 183,184 
VV hat ſhall be ſufficient words in a 


grant, to diſcharge a grantee, from 
payment of tithes, and what not. 184 

Touching the payment of tithes, 
who to pay, and who not, and what 
ſhall be a ſufficient diſcharge of pay- 
ment of tithes, and whatnot. 249 

How the term is to beaccounted, 
but as one day in law. 255 

VVherea traverſe is to be taken by 
the Plantiffe, and where not, where 


the Defendants title is by plea confeſ- 
ſed, and avoided, whether any tra- 
verſe is here to be taken. 1. 4. b. 

Where the Defendant claims by a 


leaſe for years, and the Plantiffe 21 
Dy 


As. gs —_ ————— 4 — — 
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by a former Leaſe ; whether any Tra- 
vers is here to be, and by whom , and 
what is here to be traverſed. 1, 4. . 
What ſhall be ſaid to be a good 7 ra- 
vers, and what not, in a Prohibition 
touching ſurplulage of an Eſtate, to 
what ufe the ſame was. | 20 
What ſhall be ſaid to be a good tra- 
vers, and what not, in an Action of 
Debt, upon an award, by which one 
to releaſe all ſuites, and the other to 
pay money. 39,40 
Where a Travers is to be taken, and 
where not; and where the place of the 
taking is traverſable, and where not. 
201,202,203 
What ſhall be ſaid to be a good tri- 
all and what not, in a Court of Pypow- 
ders. 23,242,324 3% 
What ſhall be ſaid to be a good trial, 
and what not, in an Action ot Debt up- 
ona Bond, made at one place, and 
pleaded to be made upon à corrupt a- 
greement, or by Dures, at another 
place, how this triall is to be, and of 
what place the venue ficias, for trial of 
this, is to be. 34,35 
Touching the trial, of a generall cu- 
ſtome, being the Law of the Land, how 
the ſame is to be tried, whether by a 
Jury, or by the Judges. 250,251,252, 
2537254 
A Treſpaſs brought by an Executor, 
(after probate of the Will) againſt an 
Adminiſtrator, for goods he had got 
into his hands, whether this lyeth, or 
not, 268 
A Trover and converſion for goods 
by two Plaintiffs, a Verdict for them, 
before Judgement, one of them dyes, | 
quid operatur by this. 262 
A Trover and converſion againſt a 
Boate- man, for goods miſcairied by 
reaſon ofa Tempeſt, whether this be 
maintainable. 280 
Whether in treſpaſs, for taking a- 
way of his Hay, the Plaintifte needs to 
make any title, or not to it, in his De- 
claration, and whether the making of a 
title, be ſurpluſage, or not. 288 
An Action of Treſpaſſe, for two trei- 
paſſes, and but one put in iſſue, a verdict 
for the plaintiffe, whether this be ſuch 
a variance, as ſhall hinder him of his 


ſaid to be a material vagyance,and whar 


Indgement. 288 
What ſhall be ſaid to be a matter tra- 


verſable, and what not, and whether 


( Sciens) be traverſable, or not. 291, 
. 292 

In a Trover, and converſion, for a 
bagge cf money, left as a pledge in the 
Lergeants hands, to ſtay ſale of 3 Butts 
of Sack, taken in execution, a requeſt 
and refuſall, whether this ſhall make a 
converſion, and what ſhall make a con- 
ver ſion, what not. 306,307,308,309, 
310,310, 312,313,314. 

Where the bailement of goods is 
traverſeable, and where not , and what 
is to be traverſed, what not. 307, 308 
309, 310,311,212,313,314 

In a Trover and Converſion , what 
denyer ſhall make a Converſion, and 
what not. 307, 308,209 
Where Non feſans, ſhall make a man 

a treſpafler, and where not, 312,313 
Treſpaſs for an aſſault, and battery, 
& quod cumulum pecuniæ, containing ſo 
much, cepit, the Plaintiffe and Defen- 
dant, being at play, the Plaintiffe thruſt 
his money into the Defendants heape, 
the Defendant kept all, whether for 
this the Action lyeth, or not. 323,3 24 
Treſpaſs for an aſſault, battery, fine, 


and impriſonment, at ſuch a place, 


within the ſtannery Court. 3 26, 3 27, 
„ 15 328. 

Touching a Travers, and what ſhall 
be ſaid to be a good travers, and what 
not, and what matter is traverſable, 
what not, and where in an aſſault, bat- 
tery, and Imprifonment, the time and 


place is traverſable, and where not 326 


327,328 


2 reſpals for an Aſſault, wounding 


and Impriſonment. „ 

Touching # truſt, and what the ſame 
ts, what remedy, for not-performance 
of it, whether the ſame be aſſerts, or 
forfeitable By attainder, 337 


U. 


Ouching matter of variance in the 
recitall of a ſtatute, what ſhall be 


not. 
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. 48, 49,505 1,5 2. 
W hat ſhall be ſaid to be a variance, 
to vitiate a Declaration in Debt, by a 
Parſon, upon the ſtatute of 2 E G. capite 
13. for not ſetting out of Tithes , his 
Leaſ. be ing for 5 yeares, (it he live fo 
long ) declares upon a Leaſe by him 
made, if he ſhould ſo long live, and 
continue Parſon; whether this be a ma- 
teriall variance, if a Leaſe be made, a 
die dats, and declares of a Leaſe made, 
a die confectionis; whether a mater1all 
variance or not. 83584, 85,86. 
Touching variance in writs, what 
ſhall be a variance, and what not. 83, 
84, 85. 86 
What ſhall be ſaid to be a materiall 
variance, between the Bill,and the De- 
claration, and what not. 144 
What ſhall be (aid to be a materiall 
variance between the Writ of Error, 
and the Record for the removing of 
the Record, and what not, 168,169 


170, 171,172, 173 


From what place a venire facias may 


be and trom what not, and whether the 
ſame may be from a houſe, or not. 24, 
23 

Where a venire facias de novo, is to 
be, to ſupply defects, as the omitting of 
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Where a verdict given, ſhall be good, 
and where not. 87,88 
In an Action upon the caſe for words, 
a verdict for the Plaint. that the words 
were ſpoken, as they were laid, the 
verdict goes further, ſed Vlterins di- 
ca%t, that the words were ſpoken in his 
abſence, not in his preſence ; whether 
by this latter part of the Verdict, the 
Plaintiffe ſhall be hindered of his Iudg- 
mcnt,or nots $5.57 
Touching the view, by the Recog- 
nitors in an Aſſiſe, whether the ſame 
be of neceſſitie to be had, or not, with 
the reaſon of the view. 161 
Where a Unity of poſſeſſi on, in the 
Abbot, ſhall diſcharge payment of 
Tythes, and where not. 66,67 
Whether a uſe may be averred upon 
a common Recovery 2Sainſt an In- | 
fant or not. 23 
Touching contingent uſes, and limi- 
tations to ſuch uſes, where good, and 
where not. 273,274 
Touching a venire facias, and the a- 
warding of the fame, and where it 
ſhall be well awarded, and where nor, 
being to purſue the cauſe of Action. 


331,333 


an Entrie, in a former ſpeciall verdict, 


* 


place, where it ſhould be of two, whe- 
ther this be a mistryall, or not, whether 
they of one Pari iſn, may try, what be- 
longs to another Pariſi, and from what 
place a venire facias is moſt properly 
to be awarded. 306, 87, 88,89 
A venire facias, but of one place, 
where it ſhould be of two, whether 
this be a mistryall, or not. 118,135 
Payment of money, to be in Lincelns 
Iane hall, upon a trial, the venire facia 
from Hoilurne, whether this well a- 
warded, or not, and whether a venire 
facias may be of an Inns of Court. 120 
Touch'ng the awarding of a ver ire 
facias; here the ſame is well awarded 
and where not, and where the Town 
and the Pariſh ſhall be ſaid to be all 
one, and where not. 208, 210 
Where a verdict ſhall make a bad 
plea good, and where nor, 41 


7 221 
A venire facias , awarded of one 


W. 


© Siren, the waiving of a Demur- 
1 rerto a Declaration, and pleading 
to iſſue, where it nay be, and where 
nor, in caſe of an Infant. 69 
Whether the waiving of poſſeſſion by 
a woman, after the death of her hus- 
band, a leaſe being made to them both 
at a rent, whether by this he ſhall avoid 
payment of the rent. 69 

Touchinga warranty, and the force, 
and effect of the ſame, where the ſame 
is never attached, how far the ſame 
ſhall operate, and to what eſtate annex- 
ed, how long to continue, when to de- 
te mine, whena warranty, anda remit- 
ter, do happen at an inſtant, which 
ſhall be preferred. 30,31,32 

Touching a Warren, In what man- 


[HEE a man may have a warren, -whe- 


ther by preſcription , or grant, and 
how 
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how to uſe his warren. 116,117 
Touching Wales, and whether writs 
of execution may go into Wales, or not, 
and whether they may go to Cheſter, 
and to Durham, Wales and England, be- 
ing annexed, and made one, by the 
ſtatute of 27. H. 8. capite 26. 156,157 
Whether for a Church in Wales, A 
Duare Impedit lyeth for the King, or 
nor. 147. 
A man claimes a Warren by Charter, 
how he is to hold, and enjoy the ſame, 
with the difference where it is by char- 


ter, and where by ee nj 254 


What ſhall be ſaid to be waſte, and 
what not, the cutting of what Willowe 
ſhall be waſte, and what not. 95 

Who ſhall be puniſhedin waſte, and 


who not, and whether an Occupant. 


ſhall be puniſhed in waſt, or not. 209 
210 

Two Welſhmen become baile for ano- 
ther, arreſted upon a Latitat, Judge- 
ment given againſt the Principall, whe- 
thera Capias ad ſatisfaciendum ſhall go 
into Wales, againſt the baile, or not.5 4 


55 
Touching Wills, aud the due con- 


ſtruction of them, ho the ſame ought 
to be conſtrued, how, and in what 
manner the true meaning of the teſta- 
tor is to be gathered, and to make all 


22 — 


the parts of the will to ſtand, 123 
124, 125, 126, 127, 128, 129, 130, 131, 
| 132 

AL What age a man may make a will, 
to diſpoſe thereby of what he hath. 
131 
Touching the conſtruction oſa will, 
where a man having 2. moities, by ſe- 
verall purchaſes, in two ſeverall Coun- 
ties; deviſeth all his moitics in one coun⸗ 
tie, not naming the other, whether 
both moities ſhall paſſe, or not. 176, 
177,78, 179, 180, 181 

What Eſtates may is LAOS by 
will, and what nor. 273,274 
Who ſhall be ſaid to be a good wit- 
neſſe, and who not, whether one at- 
tainted of Fellony, and pardoned, or 
a Recuſant convict, may be a witnels 
or nor. 144,145 
Touching the write De ſecta ad mo- 
lendinum, the nature of it, and againſt 
whom it lyeth. 195,196 
Touching the Watch, and their 
power, in arreſting of Night-walkers, 
and whereupon the ſame is grounded. 
328,329,330 

Whether an Infant, under the age 
of 7.years, ſhall be ſaid to be a wan- 
derer, within the ſtatute of 39 Eliz. 
capite 4. for the puniſhing of Rogues. 
Ccc 352 
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ERRATA. 


_ | Epiſt. pag. 6, line 12. read dicenda. 

Ol. 1. b. line 6. read avoided, f. 3. I. 24. r. point, f. 3. I. 5 2. 7. quomodo, f. 3. I. 5. dele by 
f. 4.1. 3. 7. chargeable, f. 4.1. 43. but not, r. and to, f. 6. 1. 12. r. otherwiſe, and l. 16,17. 

7. property, fol. 8.1. 9. v. aſſigns, and J. 40. dele ſuch, 1. fol. 11. for fol, 9. and 1. fol. 
12. for fol. 10. f. 9. I. 14”. inheritance, f. 11. I. 20.7. being, and 26.7. aſsignee, f. 13.1. 49. 
7. Letter, f. 16.1. 2. 1. 4. the, f. 18.1. 18. 7. Nullam, f. 26. I. 1. 7. le, f. 3 1. I. ult. v. veſt, f. 
32.1. 32. J. gained, f. 33. I. 19. 7. 4. in the, f. 36. J. 36. 1. Wreccum, f. 37.1. 7. r. in the very, 
t. 38. 1. 16. 1. the two penies, f. 43.1. 28. 7. per fattum, f. 45.1. 43. r. averre, f. 46. l. 8. r. 
living, f. 48. Mich. 10 Fac. r. Hill. 10 Jac. f. 49. I. 47. r. conabatur, f. 50. r. Hill. f. 33. r. reli- 
glone. l. 52. and 33. Mich, for Hill. f. 52.1.9. r. might, f 54. and 55. Mich. for Hill. f. 55. 
1. 40. 41. the we have, dele. f. 56, 57, 58. Mich. for Hill. f. 57.1, 41. v. words, f. 58. 1. 21. 
7. is but, f. 51. Mich. for Paſch. f. 61. I. 38. 7. walking, f. 62.1. 24 a r. at, f. 53. Hill. for 
Paſch. f. 64. 1. ult. r. Coke, f. 65,65. Hill for Paſch. f. 5 5. I. 18. r. Coke. f. 67, Mich. for Paſcb. f. Gꝙ. 
Hill. for Paſch. f, 7 2. 16, for 11. f. 74. Hill. for Paſch. f. 76.1. 39. 1. Defendant, f. 7 7. Hill. 
for Paſch. f. 78. 1. 3. r. judicium, f.) 8. l. 39. 1. contain, and l. 50. r. revera, and l. 34. 1. Cole, 
f. 92. J. 45. r. dele too f. 96. 1. 45. r. had, f. 99-1. 40. r. ſati: faclione, there 109. for 99. and 
110. for 100. f. 119. r. Sorill, and 1.15. 7. Sorill, f. 122. l. 17. r. reſted, f. 123.1. 83. r. deviſe, 
f. 128, I. 5. 7. asis agreeable, f. 129. I. 13. 7. ſame, I. 30. r. ſua, f. 1 30. I. 46. 7. life of William, 
and 1. 50. 7. Attoe, 1. ult. dele and, f. 13 1. I. 26,27. r.Trupenny- caſe, f. 1 55. I. 38. r. parcit. f. 130. 
I. 43. dele and, f. 136.1. 4. 7. another, f. 137.1. 21. againſt, r. for, f. 140. for 130. ggc- f. 144. 
I. 12. 7. if a man, f. 144. 33. 7. Felony, 1. alt. r. Felony, f. 159. I. I. 1. doth not here 1. 10. 
dele of, I. 12. r. clearly, f. 162. l. 34. r. the Record into this Court, f. 164. I. 52,7. 5 2. this was 
f. 166. l. 11. 7. inter, f. 1 68. l, 17. 7. unis, f. 169. l. 44 r. coram, f. 170. I. 40. a for &, f. 10 6. I. 32. 
t. Relaxavi, I. 3 2. r. quod, Cc. f. 177.1. 31.7. refer, f. 180. I. I. r. eſtate tail in, and I. 12. placito 
33. omitted. and J. 49. r. to his ſonne. f. 189. 1. 2. T. if. f. 19 3.1.8. r. Comminaltie. f. 195. l. 18. 
t. Waggoners. f. 198. l. 37. r. in it. f. 199. J, 16. r. Rookes. f. 203. I. 7. dele as. and |. 28. r. 
Stathams. f. 205. l, 3 2. r. & f. 208. J. 33. f. was as 3. f 209, l. 18 r. but if the. & I 33. T. ſeruvs. f. 210. 
marg. r. words. f 214. l. I. r. cauſe. f. 23 1. l. laſt but one, t. contigerit, f. 23 2. l. laſt but one, & part of 
the laſt dele. f. 233. l. 1 4. r. pre fecto, f. 234. l. 46. r. to him. f. 23 5. l. II. T. Scaccario. f. 236 l, 37. ſpeci- 
ales. f. 217. I. 30. r. ſneriffts. f. 239. l. 5 l. r. ſterilia. f. 248. l. 15. r. a diſturber. f. 249. I. 2. r. put in their. f. 
251. I. 36. r. p/eceptum. f. 253. I. 34. r. is to be reverſed. I. 52. T. it is. f. 25 4. & f. 25 5. & 256. r. Ty inity. 
f. 258. l. 2. r. forti and l. 4. t. manuforti. f. 259+ & 260. r. Trinity. f. 262. ſor 250. f. 262. & 263. 
r. Trinity. f. 263. I. 26. r. intretur. f. 266. I. 2 r. could. f. 27 4. I. 2. r. Har vit. f 26. latter end mar- 
gent, r. Judgement. f. 279. l. 5. r. to. f. 282. l. 33. r. would you now. f. 28 3. argent, r. Judgement. 
f. 28 4. J. S. r. diſſolvitur. f. 290. J 3. r. forts facturæ. f. 29 2. l. 48. r. Coletbirfts. f. 297. I. 45 E. 2. for H. 
2. and I. 53. r for theſe. f. 299. 3). r. Heiley. f. 300. l. 41. dele too much. f. 302. I. 14. T. Nichilli, f. zog. 
I. 18. r. Harveys caſe. f. 309. l. 36. r. of. f.3 10. l. 43. r. Finchden. f. 347. I. 29. r. lanſtas. f. 3 17. J. 30. 
r. being ſciſed of a manor, and. f. 321. I. 49. r. lieth not upon. f. 322. l. 28 · capice 39. f. 330. l. 1. 
r. words. f. 33 4. I. 14. r. an Action. f. 339. I. 6. r. Telverton. f. 347. I. 29. r. Layſfas. f. 348. mar gent. 


r 18 Eliz. t. 35 1. l. 15. T. Arleey. 
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